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P   I^   E   F   A   C   E. 


^T^H  E  following  Jbeets  contain  the  fubftancc  of 
a  courfe  of  leRures  on  the  laws  of  England^ 
nobicb  were  read  by  the  author  in  the  univerfity 
£jr  Oxford.  ISs  original  plan  took  its  rife  in 
the  year  17 S3  •  ^^^>  notwith/landing  the  novelty 
rffucb  an  attempt  in  this  age  and  country^  and 
the  prejudices  ufually  concaved  againft  any  in^ 
novations  in  the  eftabli/bed  mode  of  education^  he 
bad  the  fatisfaSion  to  find  (and  he  acknowleges 
it  with  a  mixture  of  pride  and  gratitude)  that 
bis  endeavours  were  encouraged  and  patronized 
by  tbdfey  both  in  the  univerfity  and  out  of  /^ 
nM>bofe  good  opinion  and  efieem  he  was  principally 
defirous  to  obtain. 

The  death  of  Mr.  Viner  in  1756,  and 
bis  ample  benefaSion  to  the  univerfity  for  pro^ 
moting  the  fiudy  of  the  law^  produced  about  two 
ye^ttrs  afterwards  a  regular  and  public  efiablifimunt 
^fwbat  the  author  had  privately  undertaken.  The 
knowlege  of  our  laws  and  confiitution  was  adopted 
as  a  liberal  fcience  by  general  academical  autho* 

a  3  rity; 


vi  PREFACE- 

rity ;  competent  endowments  were  decreed  for  the 
fupport  of  a  le&urer^  and  the  perpetual  encou-* 
ragement  of  Jiudents ;  and  the  compiler  of  the 
enfuing  comiijentarie^  bad  the  honour  fo  be  defied 
the frjl' Vine fidn  prffejfor.  .  •  . 

In  this  fituation  he  was  led^  both  by  duty  and 
inclination^  to  invejiigat^  the  elements  of  the  Id^Vj 
and  the  grounds  of  our  civil  politj\  with  greater- 
ajffidulty  and  attention  tl^an  many  have  thought  it  ^ 
necejfary  to  do.     And  yet  ull^  who  of  late  yean . 
have,  xitteitded  the  public  udtniniftration-tfjujlict^^ 
mujl  be,fetf\ble  that  a  ^^erly  acquaintance  'i£}itb  ^ 
the  g^^^r(df[>irit  of  inlaws,  and  iJj€  principles  of 
univeffal  jurifprudence^  xombined  with  an  accurate 
knowlege  of  our  own  municipal  confiitutigns^  their. 
originaljTect/i^n^  and  hiftpry^  hath  given  4  beauty: 
a^idsncrgytomany  modern. judicial  4^cifions^  with 
which  our  ancefiors  were  wholly  unacquainted.    If  '^ 
in  the  purfuit  of  thefe  inquiries y  the  author  bath  ^ 
been  able  to'reSltfy  any  errors  which  either  himfelf. 
or  others  may  have  heretofore  imbibed^  his  pains 
will.be fnjiciently  anfwered :  and^  if  in  fmc  points 
he  iijiillmifiakeny  the  candid  and  j^dkious  read^ 
wilhnakc  dtie  allowances,  for  the  diffitukies  ^f  ^ 
fearcbfo  new^fo  exHf^vc^  andfg  laioriout^t^ 

V.  :^,Nov.  1765,  • 


POSrsCRIPT. 

NOTWITHSrANDING   the  diffidence 

exprejfedin  the  foregoing  Preface^  no  fooner  was 

tbe  work  cofhpktedi  but  many  of  its  po/itions  wer* 

vehemently  attacked  by  zealots  of  all  (even  oppcn 

Jite)  denominations^  religious  as  well  as  civil;  by 

fame  with  a  greater^  by  others  with  a  lefs  degree 

of  acrirnony.     To  fucb  of  tbefe  animadverters  as 

have  fallen  ix)itbin  the  authors  notice    (for  , he 

doubts  not  but  fome  have  efcaped'  it)  be  owes  at 

teajl  this  obligation  ;  that  they  have  occajioned  him 

from  time  to  time  to  revife  his  work^  in  refpeSi  to 

the  particulars  objedled  to ;  to  retraSt  or  expungt 

from  it  what  appeared  to  be  really  erroneous  ;  ti 

amend  or  fupply  it  when  inaccurate  or  defeSive  ; 

to  illuflrate  and  explain  it  when  obfcure.     Btitj 

"where  he  thought  the  objeflions  ill  founded^  he  hath 

lefi  andjhall  leave  the  book  to  defend  itfelft  being 

fully  of  opinion^  that  if  his  principles  befalfe  and 

his  doEtrines  unwarrantable^  no  apology  from  him^ 

felf  can  make  them  right;  if  founded  in  truth  and 

redlitude^  no  cenfure  from  others  can  make  them 

nvrong. 


^4 


ADVERTISEMENT 

TO 

THIS      EDITION. 

THE  difchargc  of  a  duty  fimtlar  to  that,  to  which 
the  world  is  indebted  for  the  Commentaries  on 
the  Laws  of  England,  led  the  Editor  to  prefume,  that 
in  the  courfe  of  his  rcfcarchcs  he  might  be  able  to 
coUcft  fomc  obfervations  not  unufeful  to  the  Public, 
and  at  the  fame  time  it  fuggeftcd  the  propriety  of  his 
endeavouring  to  contribute  to  the  further  improve- 
ment of  that  valuable  prodtidtidn. 

Imprcffcd  with  thefe  ideas,  he  had  formed  the  re- 
Iblution  to  fubjoin  a  variety  of  notes  to  the  text,  and 
a  fupplcment  to  each  chapter,  where  the  fubjeft 
feemed  important  and  unexhaufted,  and  in  this  man« 
ncr  to  extend  the  whole  to  five  volumes. 

But  as  it  would  have  required  a  great  length  of 
time  to  have  completed  fo  extenfive  a  defign,  he 
was  induced  to  fupply  the  prefent  Proprietors  of  the 
work,  who  were  preparing  a  new  edition,  with  the 
notes,  and  to  referve  the  confideration  of  fuch  fub- 
jeftsas  have  not  an  immediate  reference  to  any  paf- 
fage  in  the  Commentaries  for  a  feparate Supplemen- 
tal volume. 

In  this  edition  the  author's  text  is  in  no  inftance 
altered,  but  the  principal  changes,  which  either  the 
legiflature  or  the  decifiohs  of  the  courts  have  in- 
troduced into  the  law  fince  the  laft  corrcftions  of 
lo  .  the 


ADVEI^TISEMENT.  b| 

the  author^  are  fpecified  aad  explained  by  the  Editor 
in  the  notes  \ 

The  Commentaries  on  the  Laws  of  England  now. 
form  an  eflcntial  part  of  every  ^ntleman's  library; 
the  beautiful  and  lucid  arrangement,  the  purity  of 
the  language,  the  clalTic  eloquence  of  the  quotatipns 
and    allulions,     the   clear  and  intelligible  explana- 
tion of  each  fubjciO:,    muft  always  yield  as  much 
pleafure  as  improvement;  and  wherever  any  conlli- 
cudonal  or  legal  queftion  is  agitated,  they  are  the  firii^ 
and  in  general,  the  bed  authority  referred  to.     In 
order  to  add  to  tjieir  utility  in  this  refped,    the 
Editor  has  annexed  fuch  exceptions  and  particular 
inftances,  as  he  thought  would  render  the  informal 
tion  (till  fuller  and   more    complete.     Where   he 
has  prefumed  to  queftion  any  of  the  learned  Com- 
mentator's do6hines,  he  has  alligned  \ds  reafbns  for 
his  doubt  or  diiKnt;   but  where  he  has  difcovered 
an  inaccuracy  ariflng  merely  from  inadvertence,  he 
has  ftated  it  without  fcruple  or   ceremony.      We 
fhould  expedt  more  than  human  excellence,  if  we 
iipagiried  that  a  work  comprizing  the  whole  fyftem 
ofEnglilhjurifprudence  could  be  entirely  free  from 
iniftakes.     But  it  is  a  matter  of  great  concern  to  the 
Profeflion,    and  to  the  P^ublic  at  large,    that  in  an 
Author  fo  univerfally  read,  fo  dcfervedly  admired, 
and  in  whom  fuch  confidence  is  rcpofcd,  every  fub- 
jcft  Ihould  be  reviewed  with  fcrupulous  and  critical 
precifion.     It  will  therefore  in  future  be  the  Editor's 
peculiar  ftudy  and  ambition  to  advance  this  learned 

*  The  £ditor*s  notes  are  feparated  from  the  Judge's  notes  and 
text  by  a  line,  and  are  rtftmd  to  by  figures,  thus  ( i ) ,  and  the  pages 
of  di«  former  editions  are  prcfervcd  in  the  margin. 

performance 


performance  to  a^  great  a  degree  of  accuracy  ^nd 
perfe&ion  as  his  attention  and  ability  can  efFe<5ti 
and  he  will  always  be  grateful  for  any  correftion  of 
his  own  errors>  or  for  any  ufeful  remarks,  which  may 
not  have  occurred  to  him  in  his  Examination'  of  the 
Commentaries ;  and  as  often  as  he  may  be  found  to 
deferve  cenfure  for  his  prefcnt  incorredtnefs,  he  has 
nothing  to  plead  in  extenuation,  but  the  great  variety 
of  the  (ubjefts,  and  that  he  has  been  able  to  find  no 
learned  friend  with  fuiEcient  leifure  to  lend  him  any 
material  afliftance. 

The  Editor  difclaim)  all  credit,  but  that  whidl  he 
may  be  thought  to  merit  from  the  labour  he  has  be-* 
flowed  upon  the  notes  and  additions  i  and  as  he  hopes 
that  neither  his  tafte  nor  his  judgment  will  be  quef- 
tioned,  where  he  has  never  been*  confulted,  or  where^ 
he  had  no  right  or  power  to  control  *,  fo  he  wiflies 
not  to  do  the  Proprietors  the  injuftice  to  deprive 
them  of  any  portion  of  that  praife,  which  they  are 
defirous  to  obtain  by  accommodating  the  Reader  with 
a  mode  of  publication  and  with  ornatiients,  of  which 
the  Editor. mufl  confefs  the  dcCgn  and  execution 
are  entirely  their  own. 

GitAY*8  Ink, 
May  28th,  1793. 

*  The  Propnefors  had  prepared  the  prints  for  this  editidn  befofe 
their  engagement  with  the  Editor^  who  referved  to  hlmfelf  no  dif- 
cretion  with  regard  to  the  manner  of  publication.  A  publication 
in  numbers  is  in  general  not  thought  creditable  to  an  author  who 
takes  upon  himfelf  any  degree  of  refponfibility  in  a  literary  work  | 
but  the  Proprietors  have  fovnd  themfelves  upon  thi«  occafion 
under  the  neceflity  of  adopting  it. 
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BOOK     THE     FIRST. 


ADVERTISEMENT 

This    edition 

THE  difcharge  of  a  duty  fimilar  to  that,  to  which 
the  world  is  indebted  for  the  Cofnmentaries  oA 
the  Laws  of  England,  led  the  Editor  to  prcfumc,  that 
in  the  courfe  of  his  refearches  he  might  be  able  to 
colle&  fome  obfervations  not  unufeful  to  the  Public, 
and  at  the  fame  time  it  fuggeftcd  the  propriety  of  his 
endeavouring  to  contribute  to  the  fiirthef  iihpf-ove- 
mcnt  of  that  valuable  productions 

Imprcfled  with  theft  ideas,  he  had  formed  the  re- 
foludon  to  fubjoiil  a  variety  of  notes  to  the  text,  and 
a  fupplement  to  each  chapter,  where  the  fubjcA 
leemed  important  and  une ichaufted,  and  in  this  man- 
ner to  extend  the  Whole  to  five  volumes* 

But  as  k  would  have  required  a  great  length  of 
dmc  to  have  completed  fo  cxtenfive  a  defign,  he 
was  induced  to  fupply  the  prefent  Proprietors  of  the 
Work,  who  were  preparing  a  new  edition,  with  the 
notes,  and  to  referve  the  conlideradon  of  fuch  fub- 
je£b  as  have  not  an  immediate  reference  to  any  paf^ 
iage  in  the  Commentariesj  for  a  feparatc  fupplemeii^ 
tal  volume^ 

A  la 


5i  ADVERTISEMENT. 

In  this  edition  the  author's  text  is  in  no  inftance 
altered^  but  the  principal  changes,  which  either  the 
legiflature  or  the  decifions  of  the  courts  have  in- 
troduced into  the  law  fince  the  laft  correftions  of 
the  author,  are  ipeciBed  and  explained  bydie  Editor 
in  the  notes  *. 

The  Commentaries  on  the  Laws  of  England  now 
form  an  efiential  part  of  every  gentleman's  library ; 
the  beautiful  and  lucid  arrangement,  the  purity  of 
the  language,  the  claffic  elegance  of  thfc  quotations 
and    allufions,  the  clear   and  intelligible  explana- 
tion of  each  fubjeft,  muft  jJways  yield  as  ihucli 
pleafure  as  improvement :  and  wherever  any  confti- 
tutional  or  legal  queilion  is  agitated,  they  are  the  flri^ 
^nd  in  general  the  beft,  authority  referred  to^    In 
order  to  add  to  their  utility  in  this  rclpe^k,  th* 
Editor  has  annexed  fucli  exceptions  and  particuhr 
inftances,  as  he  thought  would  render  the  infornu-p 
tion  Aill  fuller  and  more  complete.      Where   he 
Tias  prcftimcd  to  qucftion  any  of  the  learned  Com- 
jncntator's  doftrincs,  he  has  affigned  his  reafons  for 
his  doubt  or  diflcntij  but  where  he  has  difcoVercd 
an  inaccuracy  arjfing  merely  from  inadvertencc>  he 
has  dated   it  without  fc ruple  or  ceremony.     Wc 
.Ihould  expeft  more  than  human  excellence,  if-wc 
imagined  that  a  work  comprizing  the  whole,  fyftena 
of  Englifli  jurilprudence  could  be  entirely  free  from 
miftakcs.     But  it  is  a  matter  of  great  concern  to  the 
Profc/Tion,  and  to  the  Public  at  large,  that  in  an 

♦  The  Editor ^s  note^  are  feparatcd  from  the  Judge's  notes  and 
'text  by  a  liAc,  aftfi  ire  referred  to  by  figures  thus  ( i ) ,  and  the  p^cs 
of  the  former  editions  are  preferved  in  the  margin. 

7  Author 


ADVERTISEMENT.  B 

Authof  fb  univerlally  read,  fo  defervcdly  admired^ 
and  in  whom  fuch  confidence  is  rcpofed^  eveiy  fub- 
je£t  ihould  be  reviewed  with  fcrupulous  and  cridca) 
precifion*  Jc  wiU  dierefore  in  future  be  the  Editor's 
peculiar  ftudy  and  ambition  to  reftore  this  learned 
performance  to  as  great  a  degree  of  accuracy  and 
perfedion  as  his  attenQon  and  ability  can  effeffc; 
and  he  will  always  be  grateful  for  any  corre&ion  of 
his  own  errors,  or  for  any  ufcful  remarks,  which  may 
not  have  occurred  to  him  in  his  examinadon  of  the 
Commentaries ;  and  as  often  as  he  may  be  foiind  to 
deferve  cenfure  for  his  prefent  incorre6biefs,  he  has 
nothing  to  plead  in  extenuadon,  but  the  great  variety 
of  the  fubjeAs,  and  that  he  has  been  able  to  find  no 
learned  friend  with  fufficicnt  leifure  to  lend  him  an^ 
material  afliftance. 

The  Editor  difclaims  all  credit,  but  that  which  hft 
may  be  thought  to  merit  from  the  labour  he  has  be- 
ftowed  upon  the  notes  and  additions ;  and  as  he  hopes 
that  neither  his  taftc  nor  his  judgment  will  be  quef- 
doned,  where  he  has  never  been  confulted,  or  where 
he  had  no  right  or  power  to  control,  fo  he  wilhes 
not  to  do  the  Proprietors  the  injuflice  to  deprive 
them  of  any  portion  of  that  praife,  which  they  arc 
defirous  to  obtain,  by  accommodadng  the  Public  with 
a  mode  of  publication,  and  with  ornaments,  of  which 
the  Editor  muft  confefs  the  d^fign  and  execution 
we  entirely  their  own> 


Cray's  Imiv, 
May  28ih,  1793, 
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SECTION     THB     FIRST. 
ON    TBE    STUDYOFTH^    LAW*. 


Mr.  Vice-Chancellor,  and  Gentlemen   or 
THE  University, 

TH  E  general  expedfattion  of  fo  numerous  and  refpe£l* 
able  an  audience,  the  novelty,  and  (I  may  add)  the 
importance  of  die  duty  required  from  this  chair, 
fnuft  unaroidably  be  produdive  of  great  diffidence  and  ap« 
prehenfionB  in  him  who  has  the  honour  to  be  placed  in  it. 
He  nmft  be  fenfible  how  much  will  depend  upon  his  con« 
du£l  in  the  infancy  of  a  ftudy,  which  is  now  firft  adopted 
by  public  academical  authority ;  which  has  generally  been 
reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature ; 
tmd  of  whidi  die  theoretical,  elementary  paits  have  hitherto 
received  a  very  moderate  fliare  of  cultivation.  He  cannot 
but  refle6l  that,  if  either  his  plan  of  inftrudion  be  crude  and 
injudicious,  or  the  execution  of  it  lame  and  fuperficial,  it  will 
caft  a  damp  upon  the  farther  progrefs  of  this  moft  ufeful  and 
SBoft  rational  branch  of  learning  $  and  may  defeat  for  a  time 

*  Read  ID  Oxford  it  the  opcium  •£  the,  ViBcria^  ItQum ;  15  Q0«  175s. 
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thcpublic-fpiritcd  dcfign  of  our  wife  and  munificent  benefac- 
tor. And  this  he  muft  more  efpecially  dread,  when  he  feeU 
by  experience  how  unequal  his  abilities  arc  (unaflifted  by  pre- . 
ceding  examples)  to  complete,  in  the  manner  he  could  wifhi 
fo  extenfive  and  arduous  a  taik ;  fince  he  freely  cojifefTes,  diat 
his  former  more  private  attempts  have  fallen  very  Ihort  of 
his  own  ideas  of  pcrfeftion.  And  yet  the  candour  he  has  al. 
ready  experienced,  and  this  laft  tranfcendent  mark  of  regard, 
his  prefent  nomination  by  the  free  and  unanimous  fiiffi-age 
of  a  great  and  learned  univerfity,  (an  honour  to  be  ever  re* 
membered  with  the  deepeft  and  moft  afFediionate  gratitude) 
thefe  teilimonies  of  your  publiq  judgmentjnyft  entii<ely  fuper- 
fede  his  own,  and  forbid  him  to  believe  himfelf  totally  infuf- 
ficient  for  the  labour  at  leaft  of  this  employment.  One  thing 
he  will  venture  to  hope  for,  and  it  certainly  (hall  be  his  conftant 
aim,  by  diligence  and  attention  to  atone  for  his  other  defers  ; 
efteeming,  that  the  beft  return,  whkh  he  can  poflibly  make 
for  your  favourable  opinion  of  his  capacity,  will  be  his  unwea<t 
tied  endeavours  in  fome  little  degree  to  deferve  i(;« 

The  fcience  thus  committed  to  his  charge,  to  be  cultivated, 
methodized,  and  explained  in  a  courfe  of  academical  le£lures» 
is  that  of  the  laws  and  conftitution  of  our  own  country:  a 
fpectes  of  knowledge,  in  which  the  gentlemen  of  England 
have  been  mofe  remarkably  deficient  than  thofe  of  all  Europe 
befides.  In  moft  of  the  nations  on  the  continent,  where  the 
civil  or  imperial  law  under  different  modifications  is  clofely 
interwoven  with  the  municipal  laws  of  the  land,  no  gentle-* 
man,  or  a^  J^ail  no  fcholar,  thinks  his  education  is  completed^ 
till  he  has  attended  a  courfe  or  two  of  le£t\ires,  both  upon 
the  inftitutes  of  Juftinian  and  the  local  conilitutions  of  his 
native  foil,  under  the  very  eminent  profefTors  that  abound  in 
their  fcveral  univerfities.  And  in  the  northern  parts  of  our 
own  ifland,  where  alfo  the  municipal  laws  are  frequently  con« 
yiefted  with  the  civil,  it  is  difficult  to  meet  with  a  perfon  of 
liberal  education,  who  is  deftitute  of  a  competent  knowledge 
in  that  fcience,  which  is  to  be  the  guardian  of  his  natural  | 
fights  and  the  rule  of  his  civil  conduA.  * 
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Nor  hare  the  Imperial  laws  been  totally  negle&ed  even 
in  the  Engliih  nation.  A  general  acquaintance  with  their 
decifions  has.  ever  been  defervedly  confidered  as  no  fmall  ac« 
complifliment  of  a  gentleman ;  and  a  fafhion  has  prevailed} 
efpecially  of  late>  to  tranfport  the  growing  hopes  of  this 
ifland  to  foreign  univeriities,  in  Switzerland^  Germany,  and 
Holland ;  which,  though  infinitely  inferior  to  our  own  in 
every  other.  conGderation,  have  been  looked  upon  as  better 
nurferies  of  the  civil,  or  (which  is  nearly  the  fame)  of  their| 
own  municipal  law.  In  the  mean  time  it  has  been  the  pecu« 
liar  lot  of  our  admirable  fyftem  of  laws,  to  be  negleded,  and 
even  unknown,  by  all  but  one  pra£lical  profeflion }  though 
built  upon  the  foundeft  foundations^  and  approved  by  th« 
experience  of  ages. 

Far  be  It  from  me  to  derogate  from  the  ftudy  of  the  civil 
law,  confidered  (apart  from  any  binding  authority)  is  a  col* 
leflion  of  vmtten  reafon.  No  man  is  more -thoroughly  per* 
fuaded  of  the  general  excellence  of  it's  rules,  and  the  ufual 
equity  of  It's  decifions,  nor  Is  better  convinced  of  it's  ufe  as 
well  as  ornament  to  the  fcholar,  the  divine,  the  ftatefman> 
and  even  the  common  lawyer.  But  wc  muft  pot  carry  our 
veneration  fo  far  as  to  facrifice  our  Alfred  and  Edward  to 
the  manes  of  Theodofius  and  Juftinian  s  we  muft  not  prefer 
the  tdiik  of  the  praetor,  or  the  refcript  of  the  Roman  em- 
peror, to  our  own  immemorial  cuftoms,  or  the  fan£lions  o£ 
an  Englifh  parliament;  unlefs  we  can-alfo  prefer  the  def- 
potic  monarchy  of  Rome  and  Byzantium,  for  whofe  meri- 
dians the  former  were  calculated,  to  the  free  coftftitution  of 
Britain,  which  the  latter  are  adapted  to  perpetuate. 

Without  detracting  therefore  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to  af« 
fert,  that  if  an  Engliihman  muft  be  ignorant  of  either  the 
one  or  the  other,  hehadbetter  be  a  ftring^  t6  the  Roman  than 
Ae  EngliOi  inftitutions.  For  I  think  it  an  undeniable  pofi- 
tion,thata  competent  knowledge  of  the  laws  of  that  fociety 
in  which  we  live,  is  the .  pf oper  accompUi^oofent  of  every 
B  3  gentleman 


gentleman  aiul  fchobw )  an  kigUy  ufeful,  I  had  almoil  iaid 
eflendal,  part  of  libera!  and  polite  education.  And  in  this  I 
sm  warranted  by  die  example  of  amient  Rome;  where,  a» 
Cicero  informs  us  \  the  very  boys^were  obliged  to  learn  the 
twelve  tables  by  hean,  as  a  carmtn  ruceffkrium  or  indifpenfai^ 
ble  Jeflboy  to  imprint  on  their  tender  minds  an  early  know* 
ledge  of  the  laws  and  conftitution  of  their  country. 

Bxnr  as  the  long  and  univerfal  neglcfl  of  this  ftudy,  with 
us  in  England,  fecms  in  fome  degree  to  call  in  queftion  the 
truth  of  this  evident  pofition,  it  (haU  therefore  be  the  biifi« 
nefs  of  this  introduSiory  difcourfe,  in  the  firft  place  to  de* 
monftrate  the  utiHry  of  fome  general  acquaintance  with  the 
municipal  law  of  the  land,  by  pointing  our  it'S'  particular 
ufes  in  all  confiderable  fituations  of  life.  Some  conjectures 
wSl  iStnta  be  offered  with  regard  to  the  caufes  of  negle£Hng 
tfaia  ufeftil  ftudy :  lo  which  vdll  be  fubjoxned  a  few  reflec« 
tions  on  the  peculiar  propriety  of  reviving  it  in  our  own  uni* 
veriities* 

Akd,  firft,  to  demonftrate  the  utility  of  fome  acquaint- 
anee  with  the  lawi  of  the  land,  let  us  only  refled  a  moment 
on  the  fingular  frame  and  polity  of  that  land,  which  is  go« 
vemed  by  this  fyftem  of  laws*  A  land,  perhaps  the  only  one 
m  the  univerfe,  in  which  political  or  civil  liberty  is  the  very 
end  and  fcope  of  the  conftitution  ^.  This  liberty,  rightly  un« 
derftood,confifts  in  the  power  ( i )  of  doing  whatever  the  laws 
permit  ^  \  which  is  only -to  be  eifeded  by  a  general  confonnet* 
ity  of  all  orders  and  degrees  to  thofe  equitable  rules  oitQAon^ 
•by  which  the  meaneft  individual  is  proteftod from  the  intuits 
and  oppreffion  of  the  greateft.  As  therefore  every  fubjeC^  is 
interefied  in  Ae  pre&rvation  of  the  laws,  it  is  incumbent 

k  MoMi%*  ^«  If.  /•  I  f  •  c«  5.  mf  fm4M%  Mi  Jure  pr9bihttur,infi.  1.3.x* 
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( t )  See  the  Editor's  reafims  for  his  difapprobation  of  this  defi«. 
Si&n  of  liberty  in  the  note  to  p.  126. 
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upott  ercrymsHitobe  aoi{iiamted  widi  d^fe  aft  Itafti  with 
vfakh  he  is  immoGBitely  c^nceni^d ;  left  he  incur  the  ceii«* 
iaatf  as  wdl  as  iacottvenienee^  of  livtng  in  ibciety  vxthotct' 
kBOving  the  obUgadoos  which  it  lays  him  under.     And  thud 
mich  may  fiiffice  for  perfiins  of  infenor  condition,  who  htvt    C  7  ] 
neither  time  nor  capsdty  to  enlarge  their  views  beyond  that' 
coabradodfidibre  in  which  they  are  a|>pointed  to  move.    But 
tboie^  ott  whom  nature  and  (bttnne  have  beftowed  <mot^  abi* 
Ikiss  and  greater  teifons,  cannot  be  fo  eafily  ezcufed.     Tliefe 
tdraataget  are  given  thcnAi  not  for  the  benefit  of  themfdve^ 
only,  but  alio  c^  the  public :  and  yet  diey  cannot,  in  any 
fcene  of  life,  difcharge  properly  their  duty  either  to  the  pub- 
He  or  cfaem&lvtSy  witliout  fbme  de^e  of  iLnowIedge  in  the 
kws.    'to  evince  this  the  more  clearly,  it  may  not  be  amifs  * 
^  CO  dcfctnd  m  a  few  particulars. 

LftV  us  thslisfore  begin  with  our  gentlemen  of  indepen- 
dent ^tes  and  fertme,  the  moft  ufeful  as  well  as  confider- 
dile  body  of  men  in  the  nation ;  whom  even  to  fuppofe  ig^  - 
ncrant  is  thb  braneh  of  learning  is  treated  by  Mr.  Locke  ^  as 
a  ftraage  aUurdity.  It  is  their  landed  property,  with  it's 
long  and  voluminous  train  of  defcents  and  conveyances,  fet- 
demefits,  entails>  ai^  ixKombrances,  that  forms  the  moft 
iatrieate  and  moft  extcnfivc  obje£l  of  legal  knowledge.  The 
thorough  comprehenfion  of  thefe,  in  all  their  minute  di£- 
tinfiions,  is  perhaps  too  laborious  a  tafk.for  any  but  a  lawyer 
by  profeffion :  yet  IKU  the  underftanding  of  a  few  leading 
principles,  relating  to  eftates  and  conveyancing,  may  form 
fbme  check  and  guard  upon  a  gentleman's  inferior  agents,  and 
preferve  him  at  leaft  from  very  grofs  and  notorious  inu 
pofition. 

ACAiN,  the  policy  of  all  laws  has  made  fome  forms  necef- 
fary  in  the  wording  of  laft  wills  and  tcftamcnts,  s^nd  more^ 
widi  regard  to  their  atteftation.  An  ignorance  in  thefe  muft 
always  be  of  dangerous  confe(|^uence,  to  fuch  as  by  choice  ot^ 

4  £4iictt]oii,  (•  iS7. 
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nfiCtBitf  compile  their  own  teftaments  without  any  technical' 
affiftance.  Thofe  who  have  attended  the  courts  of  juftice 
are  the  beft  witnefles  of  the  confufion  and  diftrefies  that  are 
hereby  occafioned  in  families  i  and  of  the  difEculties  that  arife 
in  difcerning  the  true  meaning  of  the  teftator,  or  fometimea 
in  difcovering  any  meaning  at  all :  fo  that  in  the  end  his  eftate 
[  8  ]  may  often  be  vefted  quite  contrary  to  thefe  Jhis  coxgmadcal 
intentions,  becaufe  perhaps  he  has  omitted,  one  or  tworfor-* 
mal  words,  which  are  neceflary  to  afccruin  the  fenfe  with 
indifputable  legal  precifion,  or  has  executed  his  will  in  the 
prefence  of  fewer  witnefles  than  the  l^w  requires*    '   .  c 

But  to  proceed  from  private  concerns  to  tbofc-of  a  more 
public  confideration.  All  gentlemen  of  fortune  are,  in  con<^ 
fcquence  of  their  property,  liable  to  be  called  upon  to  cfta* 
blifh  the  rights,  to  eftimate  the  injuries,  to  weigh  the  accu- 
fations,  and  fometimes  to  difpofe  of  the  lives  of  their  fcUow- 
fubjecis,  by  ferving  upon  juries.  In  this  Ctuation  they  have 
frequently  a  right  to  decide,  and  that  upon  thdr  oaths,  quef- 
tions  of  nice  importance,  in  the  folution  of  which  fome  legal 
{kill  is  requifite ;  efpecially  where  the  law  ^nd  the  fad,  as  it 
often  happens,  are  intimately  blended  together.  And  the  ge* 
neral  incapacity,  even  of  our  beft  juries,  to  do  this  with  any 
tolerable  propriety,  has  greatly  dcbafed  their  authority  j  and 
has  unavoidably  thrown  more  power  into  the  hands  of  the 
judges,  to  direft,  control,  and  even  rcvcrfc  tlicir  vcrdi£ls> 
than  perhaps  the  conftitution  intended. 

But  it  is  not  as  a  juror  only  that  the  Englifli  gentleman  is 
called  upon  to  determine  queftions  of  right,  and  diftribute 
juftice  to  his  fellow-fubjeas  :  it  is  principally  with  this  order 
of  men  that  the  commiffion  of  the  peace  is  filled.  And  here 
a  very  ample  field  is  opened  for  a  gentleman  to  exert  his 
talents,  by  maintaining  good  ouler  in  his  neighbourhood  ; 
by  puniftiing  the  diflblute  and  idle  *,  by  protefting  the  peace- 
able and  induftrious  ;  and,  above  all,  by  healing  petty  differ* 
ences  and  preventing  vexatious  profecutiohs.  But,  in  order 
to  attain  thefe  defirable  ends,  it  is  neeeirary  that  the  magiftrate 
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flxNiU  underftand  his  bafineis  ;  and  hare  not'oidf  the  wiB> 
but  the  powtt  alfo,  (under  which  muft  be  included  the  know* 
let^e,)  of  adniniftering  legal  and  efie&uai  juftice.  Elfef 
when  he  has  miftaken  his  authority)  through  paflion,  through 
Ignorance,  or  abfurdity,  he  will  be  the  objed  of  contempt  C  9  J 
from  his  inferiorsj  and  of  cehfure  from  thofe  to  whom  ht 
is  accountable  imt  his  condud* 

Tet  farther ;  moft  gentlemen  of  confiderable  property,  at 
feme  period  or  other  in  their  lives,  are  ambitious  of  reprefent- 
itig  their  country  in  parliament :  and  thofe,  who  are  ambi- 
tious of  receiving  fo  high  a  truft,  would  alfo  do  well  to  re« 
member  it's  nature  and  importance..  They  aie  not  thus  ho* 
Doarably  difUngiiiflied  from  the  reft  of  their  feUow-fubje£b» 
merely  that  they  may  privilege  their  perfons,  their  eftates,  or 
their  domeftics ;  that  they  may  lift  under  party  banners  \ 
may  grant  on  withhold  fupplics;  may  vote  with  orvoteagainft 
1  popular  or  unpopular  adminiftration  \  but  upon  confident 
tions  far  more  interefting  and  important.  They  are  the 
guardians  of  the  EngliOi  conftitution ;  the  makers,  repealerst 
and  interpreters  of  the  £ngli{h  laws ;  delegated  to.  watch,  to » 
check,  and  to  avert  every  dangerous  innovation,  to  propofcy/ 
to  adopt,  and  to  cherifh  anyfolid  and  well-weighed  improve** 
mcTit;  bound  by  every  tie  of  nature,  of  honour,  and  of  religion, 
to  tranfmit  that  conftitution  and  tliofe  laws  to  their  pofterity> 
amended  if  poiBb!e,  at  leaft  without  any  derogation*  And 
how  unbecoming  muft  it  appear  in  a  member  of  the  legifla- 
ture  to  vote  for  a  new  law,  who  is  utterly  ignorant  of  the 
old!  what  kind  of  interpretation  can  he  be  ejsa)>led  te 
give,  who  is  a  ftranger  to  the  text  upon  wluch  he 
comments ! 

Indeed  it  is  perfe£Uy  amazing  that  there  fliould  be  n9 

ether  ftate  of  life,  no  other  occupation,  art,  or  fcience,  in 

which  fome  method  of  inftruftion  is  not  looked  upon  as  r^ 

quiCtc,  except  only  the  fcience  of  legiflation,  the  nobleft  and 

moft  difficult  of  any.     Apprcnticefhips  are  held  neceflary  to 

almoft  every  art,  commercial  or  mpchanical .:  a  long  courf^ 

of 
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•f  teatdiiig  and  ftiittymuil  fprm  the  dirlht)  thephyficiim^ 
and  the  ptaifHcal  profeflbr  of  the  bws:  but  i^l^ry  man  of  fit- 
iMior  fortune  diinks  himfiedf  iam  a  kgiflator.  Yet  TuUy 
C  i^  3  vas  of  a  difieient  opmiou  ^  <^  it  ti  neceflary,  fays  he%  for  a 
*<  finiator  to  be  thoroughly  acquainted  with  the  ^nftitution  i 
^  and  this,  he  deelares»  is  a  knowledge  of  the  moft  cstenfire 
^  nature  ^  a  matter  of  fcience,  of  diligence^  of  reflexion  i. 
^  without  which  no  fenator  can  pofiibly  be  fit  for  his 
H  ofioe." 

Tub  mifchiefs  that  have  arifea  to  the  public  from  incon* 
fiikrate  altevatbns  in  oar  laws^  are  too  obWous  to  be  called 
in  queftion  i  amd  how  far  they  hare  been  owing  to  the  de- 
ie£live  education  of  our  fenatorst  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  bvd 
like  other  venerable  edifices  of  antiquity,  which  raih  and  uo*- 
ckperienoed  workmen  have  ventured  to  new-drcfs  and  re^e^ 
whh  all  the  rage  of  modem  improvement  Hence  frequent* 
ly  its  fymmetry  has  been  deftroyedi  its  proportions  diflorted, 
md  its  majeftic  fimpiicity  exchanged  for  fpecious  embellx{h-« 
ments  and  fantaftic  novelties.  For^  to  by  the  truth,  almoft 
all  the  perplexed  queftions,  almoft  all  the  niceties,  intrica* 
cies,  and  delays,  (which  have  fometin|e8  difgraced  the  £ng« 
U(h,  as  well  as  other  courts  of  juftice,}  owe  their  original  not 
to  the  ccmiuon  law  itfelf,  but  to  innovations  that  have  been 
made  in  it  by  a£ts  of  parliament ;  <<  overhden  (as  fir  £d. 
«<  wavd  Coke  exprefies  it^)  with  provifoes  and  additions,  and 
<<  many  times  on  a  fudden  penned  or  corrected  by  men  of 
*<  none  or  very  Itttk  judgment  in  law."  This  great  and 
well*expeTtenced  judge  declares,  that  in  all  his  time  hs.ne* 
ver  knew  two  queftions  made  upon  rights  merely  depending 
upon  the  common  law  j  and  warmly  laments  the  confufion 
introduced  by  ill-judging  and  unlearned  legiflators.  ^  But 
if,"  he  fobjotnsy  **  a^  of  parliament  were  after  the  old  fiu 
^  iBikm  penned,  by  fuch  only  as  perfectly  knew  what  the 
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'<  common  \xw  waa  before  the  making  of  any  a£^  of  panrUa^ 
<<  ment  eonceming  that  matter,  as  alfo  how  far  forth  formev 
<<  ftatutcs  had  provided  remedy  for  former  mifch&efsy  and, 
«<  defe^  difcovered  by  experience ;  then  ihould  very  few 
<<  qneftions  in  law  arife,  and  the  learned  fliould  not  ib  often 
<<  and  fo  much  perplex  their  heads  to  make  atonement  and 
«  peace,  by  conftni£Lion  of  law,  between  infenfible  and  diC- 
*<  agreeing  words,  fentenccs,  and  provifoes,  as  they  now  do,** 
And  if  this  inconvenience  was  fo  heavily  felt  in  the  reign  of 
queen  Elizabeth,  you  may  jadge  how  the  evil  is  increafed  in 
later  times,  when  the  ftatute  book  is  fwelled  to  ten  times  a 
larger  bulk :  nnlefs  it  ihould  be  found,  that  the  penners  of 
our  modem  ftatutes  have  proportionably  better  informed 
themfdves  in  the  knowledge  of  the  common  law. 

What  is  fald  of  our  gentlemen  ^in  general,  and  the  pro- 
priety of  their  application  to  the  ftudy  of  the  laws  of  their 
country,  will  hold  equally  ftrong  or  (till  ftronger  with  regard 
to  the  nobility  of  this  realm,  except  only  in  the  article  of 
ferving  upon  juries.  But,  inftead  of  this,  they  have  feveral 
peculiar  provinces  of  far  greater  confequence  and  concern  ; 
being  not  only  by  birth  hereditary  counfellors  of  the  crown» 
and  judges  upon  their  honour  of  the  lives  of  their  brother- 
peers,  but  alfo  arbiters  of  the  property  of  all  their  fellow- 
fobjeds,  and  that  in  the  laft  refoit.  In  this  their  judicial  ca- 
pacity they  are  bound  to  decide  the  niceft  and  moft  critical 
points  of  the  law :  to  examine  and  correfl  fuch  errors  as 
have  cfcaped  the  moft  experienced  fages  of  the  profeflion^ 
the  lord  keeper  and  the  judges  of  the  courts  at  Weftminfter. 
Their  fentence  is  final,  decifive,  irrevocable ;  no  appeal,  no 
corte^^ion,  not  even  a  review  can  be  had :  and  to  their  deter* 
mu!ation»  whatever  it  be,  the  inferior  courts  of  juftice  mull 
conform ;  otherwife  the  rule  of  property  would  no  longer  be 
uniform  and  fteady. 

SaouLD-a  jud^e  in  the  moft  fubordlnate  jurifdIAion  be 
deficient  in  the  knowledge  of  the  law,  it  would  rcfle£l  infi-^ 
nite  contempt  upon  himfelf,  and  difgrace  upon  tboi^  who 
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employ  him.  And  yet  the  confequence  of  his  ignorance  h 
comparatively  very  trifling  and  fmall :  his  judgment  may  be 
examined,  and  his  errors  reftified,  by  other  cou|rts*  But 
how  much  more  ferious  and  afFeding  is  the  cafe  of  a  fupe- 
[  12  3  nor  judge,  if  without  any  fltill  in  the  laws  he  will  boldly 
venture  to  decide  a  qucftion  upon  which  ^he  welfare  and 
fubfiftcncc  of  whole  families  may  depend !  where  the  chance 
of  his  judging  right,  or  wrong,  is  barely  equal  •,  and  where,  if 
he  chances  to  judge  wrong,  he  does  an  injury  of  the  moft 
alarming  nature,  an  injury  without  polSbility  of  redrefs* 

Yet,  vaft  as  this  truft  is,  it  can  no  where  be  fo  properly 
tepofed,  as  in  the  noble  hands  where  our  excellent  conftitu- 
tion  has  placed  it :  and  therefore  placed  it,  bccaufe,  from  the 
independence  of  their  fortune  and  the  dignity  of  their  ftation^ 
they  arc  prefumed  to  employ  that  leifure  which  is  the  confe- 
quence of  both,  in  attaining  a  more  extenfive  knowledge  of 
the  laws  than  perfons  of  inferior  rank :  and  becaufe  the  found- 
ers of  our  p6lity  relied  uppn  that  delicacy  of  fentimcnt,  fo 
peculiar  to  noble  birth  ;  which,  as  on  the  one  hand  it  will  pre- 
tent  either  intereft  or  afFeftion  from  interfering  in  queftions 
of  right,  foon  the  other  it  will  bind  a  peer  in  honour,  an  ob* 
ligation  which  the  law  efteems  equal  to  another's  oath,  to  be 
mafter  of  thofe  points  upon  which  it  is  his  birth-tight  to 
decide* 

The  Romnh  pande£ls  will  furnifli  us  with  a  picCe  of  hifto- 
ty  not  unapplicable  to  our  prefent  purpofe.  Servius  Sulpi- 
cius,  a  gentleman  of  the  patrician  order,  and  a  celebrated 
orator,  had  occafion  to  take  the  opinion  of  Quintus  Mutius 
Scaevola,  the  then  oracle  of  the  Roman  law ;  but,  for  want 
of  fome  knowledge  in  that  fciertce,  could  not  fo  much  as  una 
derftand  even  the  technical  terms,  which  his  friend  was  oblige 
cd  to  make  ufc  of.  Upon  which  Mutius  Scaevola  Could  not 
forbear  to  upbraid  him  with  this  memorable  reproof  *5,**  that 
•*  it  was  a  fhame  for  a  patrician,  a  nobleman,  and  an  orator 

%  Ff.  i«  !•».§•  43.    turpe  effe  fatrUw,  ft  nMig  a  taufai  foiUlf  jut  infu§ 
ve^Jjrtt^  ignorare* 
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'*  of  caufes,  to  be  ignorant  of  that  law  in  whicH  he  was  fp 

"  peculiarly  concerned.'*    This  reproach  made  fo  deep  an 

impreilion  on  Sulpictus,  that  he  immediately  applied  himfelf 

to  the  ftudy  of  the  law ;  wherein  he  arrived  to  that  proficien-  C  13  !] 

cy^  that  he  left  behind  him  about  an  hundred  and  four-fcore 

volumes  of  his  own  compiling  upon  the  fubjed;  and  bccame> 

in  the  opinion  of  Cicero  ^'i  a  much  more  complete  lawyer 

than  even  Mutius  Scaevola  himfelf. 

I  WOUX.D  not  be  thought  to  recommend  to  our  Engllfh  no* 
billty  and  gentry,  ta  become  as  great  lawyers  as  Sulpicius ; 
though  he,  together  with  this  chara£i:er,  fuftained  likewife 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wife  indefati- 
gable fenator :  but  the  inference  which  arifes  from  the  ftory 
is  this,  that  ignorance  of  the  laws  of  the  land  hath  ever  been, 
efteemed  difhonourable  in  thofe,  who  are  entrufted  by  their 
country  to  maintain,  to  adminifter,  and  to  amend  them. 

But  furely  there  is  little  occafion  to  enforce  this  argu** 
mcnt  any  farther  to  perfons  of  rank  and  diftinftion,  if  we  of 
this  place  may  be  allowed  to  form  a  general  judgment  from 
thofe  who  are  under  our  infpedion  :  happy  that  while  we 
lay  down  the  rule,  we  can  alfo  produce  the  example.  You 
will  therefore  permit  your  profeflbr  to  indulge  both  a  public 
and  private  fatisfa£lion,  by  bearing  this  open  tedimony }  that, 
in  the  infancy  of  thefe  ftudjea  among  us,  they  were  favoured 
with  the  moft  diligent  attendance,  and  purfued  with  the  moft 
unwearied  application,  by  thofe  of  the  nobleft  birth  and  moft 
ample  patrimony  :  fome  of  whom  are  ftill  the  ornaments  of  ^ 
this  feat  of  learning  )  and  others  at  a  greater  diftance  conti- 
nue doing  honour  to  its  inftitutions,  by.comparing  our  polity 
and  laws  with  thofe  of  other  kingdoms  abroad,  or  exerting 
their  fenatoria}  abilities  in  the  councils  of  the  nation  at 
home. 

Nor  will  fome  degree  of  legal  knowledge  be  found  in  the 
Icaft  fuperflttout  to  perfons  of  inferior  rank :  efpecially  thofe 

-of 


13  On  ihi  Sr  Jj  t>Y  Introd. 

tf  tlie  learfied  profeffions.  The  clergy  in  par^oolar^  liefides 
the  common  obligations  they  are  under  in  proportion  to  dietr 
rank  and  fortune^  have  *alfo  abundant  reafon,  epnfidered 
[  r4  3  merely  as  clergymen^  to  be  acqnaintod  with«ffnany  branches 
of  the  lawy  which  are  almoft  peculiar  and  a^opriated  to 
themfelves  alone.  Sudi  are  the  lavs  relating  to  adyowfonsj 
snftitutions,  and  indu£iions;  to  fimony,  and  (imoniacal  con* 
tracts;  to  uniformity,  refidence,  and  pluralities;  to  tithes 
and  other  ecclefiallical  dues  ;  to  marriages,  (more  efpecially- 
of  late,)  and  to  a  variety  of  other.  fubjeCts,  which  are  confign- 
ed  to  tiie  care  of  their  order  by  the  provifions  of  particular 
'  •  ftatutes.  To  underftand  thefe  aright,  to  difcern  what  is 
warranted  or  enjoined,  and  what  is  forbidden  by  law|*fle« 
mands  a  fort  of  legal  appreheniion ;  which  is  no  otiterwife 
to  be  acquired,  than  by  ufe  and  a  familiar  acquaintance  widi 
legal  writers* 

.  FoiR  the  gentlemen  of  the  faculty  of  phytic,  I  muft  frank* 
'  Jy  own  that  I  fee  no  fpecial  reafon,  why  they  in  particular 
fliottld  apply  themfelves  to  the  ftudy  of  the  law ;  unlefs  in 
common  with  other  gentlemen,  and  to  complete  the  charac* 
ter  of  general  and  extenfive  knowledge ;  a  charader  which 
^  their  profeifion,  beyond  others,  has  remarkably  deferved. 
They  will  give  me  leave  howeifvr  to  fuggeft,  and  that  not 
hidicroufly,  that  it  might  frequently  be  of  ufe  to  fiamilies 
upon  {udden  emergencies,  if  the  phyfician  were  acquainted 
with  the  do£irine  of  laft  wills  and  teftaments,  at  leaft  fo 
far  as  relates  to  the  formal  part  of  tiiehr  execution. 

3uT  thok  gentlemen  who  intend  to  profcfs  the  dvil  and 
ecclefiaftical  laws,  in  the  fpiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  latwyers)  the 
mod  indifpenfably  obliged  to  apply  themfeWes  ferioufly  to 
the  ftudy  of  our  municipal  laws.  For  the  civil  and  canon 
''  laws,  confidered  with  refpcffc  to  any  intrinfic  obligation,  have 
no  force  or  authority  in  this  kingdom ;  they  are  no  more 
binding  in  England  than  our  laws  ai||  binding  at  Rome. 
JBut  as  far  as  thefe  foreign  laws,  on  account  of  fome  pecu. 
3  Kar 
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Bar  propriety^  fcave  in  feme  particular  cafes,  and  ia  toait 
particiihT  ccmrtSj  been  introduced  and  allowed  hf  our  iawSf 
fofer  they  oblige,-  and  no  farther  i  their  authority  beiflg 
wholly  founded  upon  that  petmti&on  and  adoption.  In 
which  we  are  not  fingular  in  our  notions :  for  even  in  HoU  C  15  3 
land,  where  the  imperial  law  is  much  cultivated  and  its  de« 
cifioni  pretty  generally  followed,  we  are  informed  by  Van 
Leeuwen  ^,  that  «^  it  receives  its  force  from  cuftom  and  the 
*^  confent  of  the  people,  either  tacitly  or  exprefsly  given :  for  ^ 

^'  otherwife  he  adds,  we  (hould  no  more  be  bound  by  lint 
'^  law,  thte  by  that  of  the  Almains,  the  Franks,  the  Saxons* 
^  die  Soths,  the  Vandals,  and  other  of  the  antient  nations." 
^Therefore,  in  all  points  in  which  the  different  ^ftems  depart 
fit>m  each  other,  the  law  of  the  land  takes  place  of  the  law 
of  Rome,  whether  antient  or  modern,  imperial  or  pontifical* 
And,  in  thofe  of  our  EngliOi  courts  wherein  a  reception  hat 
been  allowed  to  the  civU  and  canon  laws,  if  either  they  ex* 
ceed  the  bounds  of  that  reception,  by  extending  therofelve$ 
to  other  matters  than  are  permitted  to  them  \  or  if  fuch 
courts  proceed  according  to  the  dectfions  of  thofe  laws,  in 
cafes  wherein  it  it  controlled  by  the  law  of  the  land,  the 
commoa  law  in  either  inftance  both  viay,  and  frequentlf 
does,  prohibit  and  annul  their  proceedings  ^ :  and  it  will  not 
be  a  fufficient  excufe  for  them  to  tell  the  king's  courts  at 
Weftxnittfter,  that  their  pradice  is  warranted  by  the  la^s 
of  Jufthnan  or  Gregory,  or  is  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.  For  which  reafen  it  becomes 
fai|^y  neceffary  for  every  civiUan  and  canonift,  that  would 
a£k  with  fafety  as  a  judge,  or  with  prudence  and  reputation 
at  an  advocate,  to  knowiri  what  cafes  and  how  far  die  Eng« 
fiih  laws  have  given  fandion  to  the  Roman ;  in  what  points 
the  latter  are  rejeAed  |  and  where  they  are  both  fo  intermix* 
ed  and  blended  together  as  to  form  certain  fupplemental  parts 
of  the  common  law  of  England,  diftinguiihed  by  the  titles  of 
the  king's  maritime,  die  king's  military,  and  the  king's  eccle- 

S  MiMifo  utftHijwrii  tMh.  ^A.    Mttif.  5  Rep.  Cwaixvft  catt*  %  loft. 
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lidftical  law.  The  propriety  of  which  inquhy  the  univerfity 
of  Oxford  has  for  more  than  a  century  fo  thoroughly  feen^ 
that  in  her  ftatutes  '  (he  appoints,  that  one  of  the  three  qnef- 
tions  to  be  annuaHy  difcufled  at  the  a£l  by  the  jurift<»incep- 
tors  fhall  relate  to  the  common  law }  fubjoining  tlu^  reafon^ 
\  16  ■]  "  quia  j uris  civilisjludiofos  decet  hand  imperitos  ejfe  juris  fnuni'' 
*'  ctpalisy  et  differentiae  exteri  patriique  juris  notes  habere.**^ 
And  the  ftatutes'"  of  the  univerfity  of  Cambridge  fpeak  ex« 
prefsly  to  the  fame  effeft. 

From  the  general  ufe  and  nccefTity  of  feme  acquaintapcc 
with  the  common  law,  the  inference  were  extremely  e'afy 
with  regard  to  the  propriety  of  th^  prcfent  ihftitution,  in  z 
place  to  which  gentlemen  of  all  ranks  and  degrees  refort,  as  the 
fountain  of  all  ufcful  knowledge.  But  how  it  has  come  to 
pafs  that  a  defign  of  this  fort  has  never  before  taken  place  in 
the  univerfity,  and  the  reafon  why  the  ftudy  of  our  laws  has 
in  general  fallen  into  difufe,  I  (hall  previoufly  proceed  to 
inquire. 

Sir  John  Fortefcue,  in  his  panegyric  on  the  laws  of  Eng. 
land,  (virhicb  wa»  \^ritten  in  the  reign  of  Henry  the  fixth) 
puts  ^  a  very  obvious  queftion  in  the  mouth  of  the  young 
prince^  whom  he  is  exhorting  to  apply  himfelf  to  that  branch 
of  learning ;  *^  why  the  laws  of  England,  being  fo  good^ 
*'  fo  fruitful,  and  fo  commodious^  are  not  taught  in  the  uni- 
'^  verfities,  as  the  civil  and  canon-  l^ws  are  ?"  In  anfwer  to 
which  he  gives "  wh^t  feem$,  with  due  deference  be  It  fpoken, 
a  very  jejune  and  unfatisfaftory  reafon ;  being  in  {hort,that 
<<  as  the  proceedings  at  common  law  were  in  his  time  car* 
<<  ried  on  in  three  diiFerent  tongues,  the  EngliOi,  the  Latin, 
<<  and  the  French,  that  fcience  muft  be  neceflarily  taught 
<<  in  thofe  three  feveral  languages ;  bpt  that  in  the  univerfi- 
<<  ties  all  fciences  were  taught  in  the  Latin  tongue  only  *^ 
and  therefore  he  concludes,  *<  that  they  could  not  be  conve* 

"  I  7ff.  yiI»Seff>  «•  §•  1.  .  fertntiai  exteri  patruf  tie  juris  ntfeat.Stsr^ 

n  J)catr  /eftim  wwc  a  doChrMtu  Mit    filis.  R.  r.  i4.Cowd.  h^ittU*  inproemiow 
•ptram  legihus  jlngruu^  ut  nonfo  tmperisut         "  (•  47.  0  /.  48. 
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**  niently  taUght  or  ftudied  in' bur  unircrfities/'  But  with- 
out attempting  to  examine  feriouily  the  validity  of  this  rea- 
(on,  (the  vert  (hadow  of  which  by  the  wifdom  of  your  late 
confticutions  is  entirely  taken  away,}  We  perhaps  may  find  out 
a  better,  or  at  lead  a  more  plaufible  account,  why  the  ftudy 
of  the  municipal  laws  has  been  baniihed  from  thcfe  feats  of 
icience,  than  what  the  learned  clianceilor  thought  it  prudent 
to  give  to  his  royal  pupil. 

That  antient  colleftion  of  unwritten  masiims  and  cuf-  C  '7  3 
toma,  which  is  called  the  common  law,  however  compound- 
ed or  from  whatever  fountains  derived,  had  fubfided  imme-^ 
morially  in  this  kingdom ;  and,  though  fomewhat  altered  and 
impaired  by  the  violence  of  the  times,  had  in  great  meafurd 
weathered  the  rude  fliock  of  the  Norman  conqucft.  This 
had  endeared  it  to  the  people  in  general,  as  well  becaufe  vCi 
decifions  were  univerfally  known,  as  becaufe  it  was  found 
to  be  excellently  adapted  to  the  genius  of  the  Englifli  nation. 
In  the  knowlege  of  this  law  confifted  great  part  of  the  learn- 
ing of  thofe  dark  ages ;  it  was  then  taught,  fays  Mr.  Selden  % 
in  the  monafteries,  iii  the  univerfities^  and  in  |;he  families  of 
the  principal  nobility.  The  clergy  in  particular,  as  they  then 
ttigroflixl  almoft  every  other  branch  of  learning,  fo  (like  their 
predeccflbrs  the^  Britifli  Druids  *»)  they  were  peculiarly  re^ 
markable  for  their  proficiency  in  the  ftudy  of  the  law.  Nul* 
hi  ciericus  ntfi  caufidicur^  is  the  chara6ier  given  of  them  foon 
after  the  conqueft  by  William  of  Malmlbury  '•  The  judges 
therefore  were  ufually  created  out  of  the  facrcd  order  •,  as 
was  likewife  the  cafe  among  the  Normans  * ;  and  all  the  in-* 
ferior  offices  were  fupplied  by  the  lower  clergy,  which  has 
occafioned  their  fucceflbrs  to  be  denominated  clerks  to  this 

V  if  FIttsm*  7*  7*  futsp  Ja  ehaminet  de$  eiliftt  catb^draulJi, 

1  Cacfiur  de  btUo  Cal»  6.  Il«  tt  Us  autra  perjonrus  qui  ont  Ji^mtex  in 

*  iig^m  r€g»  /.  4«'  faxnBt  fglifi ;  Its  abkeTS^  Us  prkmrs  ten* 

*  Dugdak  Ong.  jmr'id.  €»-%•  iHtitaulXf  tt  let  gmwtnurs  dts  ^Ifffs,      .    . 
<  Lis  Juges  font  fages  perfinna  ti  >ff-  &€•     Grand  CovfiMmar^  ih*  9« 
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But  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  ufe,  and  ex- 
perience, was  not  fo  heartily  relifhed  by  the  foreign  clergy  j 
who  came  over  hitlier  in  flioals  during  the  reign  of  the  con- 
queror and  his  two  fons,  and  were  utter  ftrangers  to  our 
conftitution  as  well  as  our  language.  And  an  accident, 
which  foon  after  happened,  had  nearly  completed  it's  rum. 
A  copy  of  Juftinian's  pandefts,  being  newly "  difcovered  at 
[  i8  ]  Amalfi,  foon  brought  the  civil  law  into  vogue  all  over  the 
weft  of  Europe^  where  before  it  was  quite  laid  afide  ^  and  in 
a  manner  forgotten ;  though  fome  traces  of  it*s  authority  re- 
mained in  Italy  *  and  the  eaftern  provinces  of  the  empire  J'. 
This  now  became  in  a  particular  manner  the  favourite  o£ 
the  popifli  clergy,  who  borrowed  the  method  and  many  of 
the  maxims  of  their  canon  law  from  this  original.  The  ftudy 
of  it  was  introduced  into  feveral  univerfities  abroad,  particu- 
larly that  of  Bologna ;  where  exercifes  were  performed,  lec- 
tures read,  and  degrees  conferred  in  this  faculty,  as  in  other 
branches  of  fcience  :  and  many  nations  on  the  continent,  juft 
then  beginning  to  recover  from  the  convulfions  confequent 
tipon  the  overthrow  of  the  Roman  empire,  and  fettling  by 
degrees  into  peaceable  forms  of  government,  adopted  the 
civil  law,  (being  the  beft  written  fyftem  then  extant,)  as  the 
bafis  of  their  feveral  conftitutions;  blending  and  interweaving 
it  among  their  own  feodal  cuftoms,  in  fome  places  with  a 
more  extenfive,  in  others  a  more  confined  authority  '. 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England.  For  Theobald,  a  Norman  abbot,  being 
defied  to  the  fee  of  Canterbury  *,  and  extremely  addifted  to 
this  new  ftudy,  brought  over  with  him  in  his  retinue  maay 
learned  proficients  therein ;  and  among  the  reft  Roger  fir- 
named  Vacarius,  whom  he  placed  in  the  univerfity  of  Ox- 
ford ^,  to  teach  it  to  the  people  of  this  country.     But  it  did 

■  cire.  ji.  D.Ji$o,  EpiftoL  Innocent,  IV,  in  M*  Paris  ad 

^  LL.  Hlfigotb,  %,  I,  ^.  j1,  D.  1154. 

X  Capitular,  Bludov,  Pit,  4.  X02.  «  ^.  1^.  li  38. 

y  Seldcn  in  Fletam.  5.5.  b  Gcrvaf.    Dorobem.  jSB,     ^Wt^^ 

•  DuQUC'&treatlfcoflaw*^.  X3>§  9«  Car.tuar,  col  1665. 
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liot  meet  with  the  fame  cafy  reception  in  England,  where  a 
mild  and  rational  fyftem  of  laws  had  been  long  edabliihed,  as 
it  did  upon  the  continent  5  and  though  the  monkifh  clergy 
(devoted  to  the  will  of  a  foreign  primate)  received  it  with  1 
eagemefs  and  zeal,  yet  the  laity,  who  were  more  intercfted 
to  prefcrve  the  old  conftitution,  and  had  already  fcverciy  felt 
the  effeft  of  many  Norman  innovations,  continued  wedded 
to  the  ufe  of  the  common  law.  King  Stephen  immediately 
publiflied  a  proclamations  forbidding  the  ftudy  of  the  laws*  [  19  1 
then  newly  imported  from  Italy;  which  was  treated  by  the 
Aionks''  as  a  piece  of  impiety,  and  though  it  might  prevent 
the  introduction  of  the  civil  law  procefs  into  our  courts  of 
jaftice,yetdid  not  liinder  the  clergy  from  reading  and  teaching 
it  in  their  own  fchools  and  mona(leries« 

From  this  time  the  nation  feems  to  have  been  divided  in- 
to two  parties ;  the  bifhops  and  clergy,  many  of  them  foreign- 
ers, who  applied  thcmfelves  wholly  to  the  ftudy  of  the  civil 
and  canon  laws,  which  now  came  to  be  infeparably  interwo- 
ven with  each  other  j  and  the  nobility  and  laity,  who  adhered 
With  equal  pertinacity  to  the  old  common  law :  both  of  them 
reciprocally  jealous  of  what  they  were  unacquainted  with, 
and  neither  of  them  perhaps  allowing  the  oppofite  fyftem 
that  real  merit  which  is  abundantly  to  be  found  in  each  (2). 

« Rog.  Bacon.  €hau  per  Selden  i«  •'  Jo«n«   8arift>»rieni.     P$lycrai\  8« 

fktam.  7.  6.  in  Ftrttfi,  r.  33.&  S  Rep.      al. 
Fief. 


(2)  Thoogh  the  civil  law,  in  mitters  of  contrad  and  the  general 
Commerce  of  life,  may  be  founded  in  principles  of  natural  and  ooi* 
verfal  jaftice,  yet  the  arbitrary  and  dcfpotic  maximsi  which  recon* 
mended  it  as  a  favourite  to  the  pope  and  the  Romilh  clergy «  res- 
dcrcd  it  defcrvedly  odious  to  the  people  of  England,  ^uodfnma^ 
tiplacuit  Itgis  halfit  vi^orem,  (Inft.  i.  2.  6.)  the  ma£MM  edfan^ 
ofthedvil  law,  could  never  be  reconciled  with  the  judiiiMm  fm* 
rimvdUx  Una* 
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This  appearsi  on  the  one  hand,  from  the  fpleen  with  which 
the  monaftic  writers  *  fpeak  of  our  municipal  laws  upon  all 
occafions;  and,  on  the  other,  from  the  Arm  temper  which  the 
nobility  (hewed  at  the  famous  parliament  of  Merton  :  when 
the  prelates  endeavoured  to  procure  an  aifl,  to  declare  all 
baftards  legitimate  in  cafe  the  parents  intermarried  at  any 
time  afterwards;  alleging  this  only  reafon,  becaufe  holy 
church  (that  is,  the  canon  law)  declared  fuch  children  legi- 
timate :  but  "  all  the  earls  and  barons  (fays  the  parliament 
**  roll  ^)  with  one  voice  ahfwered,  that  they  would  not  change 
^<  the  laws  of  England,  which  had  hitherto  been  ufed  and 
•«  approved."  And  we  find  the  fame  jealo\(fy  prevailing 
above  a  century  afterwards  '^  when  the  nobility  declared 
with  a  kind  of  prophetic  fpirit,  *<  that  the  realm  of  England 
«•  hath  never  been  unto  this  hour,  neither  by  the  confent  of 
*<  our  lord  the  king  and  the  lords  of  parliament  fhall  it  ever 
C  20  j  *<  be,  ruled  or, governed  by  the  civil  law**."  And  of  this 
temper  between  the  clergy  and  laity  many  more  inftancea 
might  be  given. 

While  things  were  in  this  fituation,  the  clergy,  finding 
it  impoffible  to  root  but  the  municipal  law,  began  to  with, 
draw  thcmfelves  by  degrees  from  the  temporal  courts ;  and 
to  that  end,  very  early  in  the  reign  of  king  Henry  the  thirds 
cpifcopal  conftitutions  were  publifhed  *,  forbidding  all  eccle- 
fiailics  to  appear  as  advocates  in  foro  faeculari :  nor  did  they 
long  continue  to  a£l  as  judges  there,  not  caring  to  take  the 
oath  of  office  which  was  then  found  neceflary  to  be  adminU 
ftered,  that  they  (hould  in  all  things  determine  according  to 
the  law  and  cuftom  of  this  realm  ^  \  though  they  ftill  kept 
pofleffion  of  the  high  office  of  chancellor,  an  office  then  of 
Uttle  juridical    power ;  and  afterwards,  as  it's  bufinefs  in- 

c  Mm,  ibid  5*  1 6.  Polydor.  Virgil*  C  ii  Ric.  IK 

jTiJi.  /.  9.  *  Selden.  Jan,  Anghr.  /.  2.   §  4J. 

r  Stat.  MirtM.  20  hen.  JIU  t,  9.  Et  in  Fortefc.  r.  33. 

ufinei  csmius  et  i>art,rtei  uKa  voce  refpcn»  *  Spclmtn.    ContU*     A»  D,     I2I7« 

derunt,  <juod  noLnt  leges Angllai  mutore,  WilkJns,  W.  I.  ^.  574.  599. 

fuai  lut.bj<^ue  ufitaTMtJnnt  et  affrobatae*  k  Seldcji*  in  Fktsm,  9*  3. 
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creafcd  by  degrees,  they  modelled  the  procefsof  the  court  at 
their  own  difcretion. 

But  wherever  they  retired,  and  wherever  their  authority 
extended,  they  carried  with  them  the  fame  zeal  to  mtroducc 
the  rules  of  the  civil,  in  exclufion  of  the  municipal  law.  This 
appears  in  a  particular  manner  from  the  fpiritual  courts  of 
lU  denominations,  from  the  chancellor's  courts  in  botK  our 
univerfities,  and  from  the  high  court  of  chancery  before  men-^ 
tioned  ;  in  all  of  which  the  proceedings  are  to  this  day  in  a 
courfe  much  conformed  to  the  civil  law :  for  which  no  tole* 
Table  rcafon  can  be  afllgncd,  uiilefs  that  the(e  courts  were 
all  under  the  immediate  dire£tion  of  the  popi(h  eccleflaftics 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni, 
cipal  law  ;  pope  Innocent  the  fourth  having  forbidden  *  the 
very  reading  of  it  by  the  clergy,  becaufe  it'^  decifions  were  not 
founded  on  the  imperial  conftitutions,  but  merely  on  the  cus- 
toms of  the  laity.  And  if  it  be  confidered,  that  our  univerfi- 
ties began  about  that  period  to  receive  their  prefent  form  of 
fcholaftic  difcipline^  that  they  wfcre  then,  and  continued  to 
be  till  the  time  of  the  reformation,  entirely  under  the  influ-  [21] 
cncc  of  the  popifli  clergy  j  (fir  John  Mafon  the  firft  protcft- 
ant,  bein^  alfo  the  firft  lay,  chancellor  of  Oxford ;)  thifi  will 
lead  us  to  perceive  the  reafon,  why  the  ftudy  of  the  Roman 
Uw^  was  in  thofc  days  of  bigotry  "  purfued  with  fuch  alacri- 

1  M.  Paris  ad  A*  D,  ia54«  «  advecatimamfffistitrmtriha ;  v«pw, 

■  TlicrecaJhiotbeaftrongeriaftaDce  **^  ^mod  tbtlntat    omnia   contra  judkan 

of  the  abfurd  aod  fupcrllitiottf  reoenu  **  jufium  &  JapUntem  \  fecnmU,  qnod 

tkm  dut  was  paid  to  thde  Uwi,  than  •*  contra adverfarinm  aftatnm  9fJ!^acem^ 

Kbat  tbe  moft  learned  wrken  of  Che  **  terth,  fnod  m  can/a  d^^atm  :  fid 

times  diought  theycooM  not  forma  «  hcatifftma  virge^  contra  judum  fapU 

ptrfca  charaaer,  even  of  the  blcflcd  u  mtjffimnm,  Dominum -^  contra  advcrfa^ 

tirgln,  without  making  her  a  civilian  u  rlum  caindlfimum,  dyaholim  j  in  cau* 

asd  a  caoonift  ;  which  Albtttm  Mag-  «  /i  mfira  deffcrata  ^  ftntmtim  tfta* 

n««,  the  renowned  dominican  dodor  of  ««  tarn  dtinnit.*'    To  which  an  emi- 

the  thirteenth  century,  thui  pravM  10  nent  fnndfcan,  two  centoriei  after- 

hiii  Summa  di  Uwdlhni  cbrt/tiferae  vir-  ward^  Bemai4inas  de  Bofti  (Marialt^ 

pmis  (d'nfinnm  magis  fuam  hamanum  /tfri.  4. /rrm.  9.)  very  gravely  fubjoina 

^mJ^m.  aj.  §  5.  **Itcmfiud  jura  this  note.   **  Nee  vUetnr  mcwgrunm 

"  cjwj/k,  ^  Ifgei^   fif  dtcrtta  fi'ruit  m  «  murtint  hahtre  ptrit'mm  juru,     htgU 

"  [nmmy  frdatur  bet  modo  :  fapkntia  «  tur  4mm  dc  nxort  Joannii  Androat 
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ty  in  thefe  feats  of  learmug ;  and  why  the  common  law  wa$ 
entirely  defplfed,  and  efteemed  little  better  than  heretical. 
« 
And,  fince  the  reformation,  mnny  caufes  have  confpired 
to  prevent  it's  becoming  a  part  of  academical  education.  As", 
firlt,  long  ufage  and  eftabliflied  cuftom;  wh  ch,  as  in  every 
thing  elfe,  fo  efpecially  in  the  forms  of  fcholaftic  excrcife, 
have  juftly  great  weight  and  authority.  Secondly,  the  real 
intrinfic  merit  of  the  civil  law,  confidered  upon  the  fooring 
of  reafon  and  not  of  obligation,  which  was  well  known  to 
the  in(lru£tors  of  our  youth;  and  their  total  ignorance  of  the 
merit  of  the  conmion  law,  though  it's  equal  at  leaft,  and  per- 
haps an  improvement  on  the  other.  But  the  principal  rea- 
fon of  all,  that  has  hindered  the  introdu£tion  of  this  branch 
of  learning,  is,  that  the  ftudy  of  the  common  law,  being  ba- 
niflied  from  hence  in  the  times  of  popery,  has  fallen  into  a 
quite  difli^rent  channel,  and  has  hitherto  been  wholly  culti- 
vated in  another  place.  But  as  the  long  ufage  and  eftablifli- 
ed cuflom,  of  ignorance  of  the  laws  of  the  land^  begin  now 
to  be  thought  unreafonablc  ;  and  as  by  thefe  means  the  merit; 
[  22  J  of  thofe  laws  will  probably  be  more  generally  known^  we 
may  hope  that  the  method  df  ftudying  them  will  foon  revert 
to  it's  antient  courfe,  and  the  foundations  at  leaft  of  that 
fcience  will  be  laid  in  the  two  univerfities ;  without  being  cx- 
clufively  confined  to  the  channel  which  it  fell  into  at  the 
times  I  have  juft  been  defcribing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
ftragglers  cxccpte^l,  the  ftudy  and  praftice  of  it  devolved  of 
courfe  into  the  hands  of  laymen  :  who  entertained  upon  their 
parts  a  moft  hearty  averfion  to  the  civil  law  ",  and  made  no 
fcruple  to  profefs  their  contempt,  nay  even  their  ignorance  • 

4<  ghjpttorist  qmod  tmntsm    feritiam  in  Edw*  III,  14.  who  had  caufed  a  ctr- 

*f  utrofut  jur«  bskuitf     ut   publici  in  tain  prior  to   be  fummoned  to  anfwer  at 

9*  feb^lis  Ifgfre  anfnjit,*^  Avignon  for  ercding  an  oratory  centra 

*  Fortefc.  dt  Uvd*  LL,  r*  2C.  inbibitiontm  novioptrit^  by  which  words 

•  Th-a  remarkably  appeared  in  the  Mr.  Sclden,  (in  Fltt,  8.  5.)' very  jvftly 
cafe  of  the  abbot  of  Tc)rua>  M.  z%  underftaiuis  to  be  meant  the  tick  ^#  ^cvi 
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of  it,  in  the  moft  public  manner.  But  ftill  as  the  balance 
of  learning  was  greatly  on  the  fide  of  the  clergy,  and  as  the 
conunon  law  was  no  longer  taught,  as  formerly,  in  any  part 
of  the  kingdom,  it  muft  have  been  {uhjeSted  to  many  incon- 
Teniences,  and  perhaps  would  have  been  gradually  loft  and 
overrun  by  the  civil,  (a  fufpicion  well  juftified  from  the  frc-  , 
quent  tranfcripts  of  Juilinian  to  be  met  with  in  Bra£)on  and 
Fleta,)  had  it  not  been  for  a  peculiar  incident,  which  hap- 
pened at  a  very  critical  time,  and  contributed  greatly  to  it's 
fupport. 

The  incident  which  I  mean  was  the  fixing  the  court  of 
common  picas,  the  grand  tribunal  for  difputes  of  property, 
to  be  held  in  one  certain  fpot  \  that  the  feat  of  ordinary  juftice 
might  be  permanent  and  notorious  to  all  the  nation.  For« 
merly  that,  ia  conjun£bion  with  all  the  other  fuperior  courts, 
wa$  held  before  the  king's  capital  juiliciary  of  England,  in  [  23  ] 
the  aula  regis,  or  fuch  of  his  palaces  wherein  his  royal  perfon 
refided;  and  removed  with  his  houfehold  from  one  end  of  the 
kingdom  to  the  other.  This  was  found  to  occafion  great  in- 
convenience to  the  fuitors ;  to  remedy  which  it  was  made 
an  article  of  the  great  charter  of  liberties,  both  that  of  king 
John  and  king  Henry  the  third  »*,  that  "  common  pleas  ihould 
•*  no  longer  follow  the  king's  court,  but  be  held  in  fome 
<*  certain  place :"  in  confequence  of  which  they  have  ever 
fincc  been  held  (a  few  neccflary  removals  in  times  of  the 
plague  excepted)  in  the  palace  of  Weftminfter  only.  This 
brought  together  the  profeflbrs  of  the  municipal  law,  who  be- 
fore were  difperfed  about  the  kingdom,  and  formed  them 
into  an  aggregate  body  ;  whereby  a  fociety  was  eftablifhed  of 

9f€rls  mmMiaiione  both  in  the  civil  and  "  hibitionem  nqri  operis,  ity  ad  pas  '*- 

canon  lawsy  {Ff.  39.  1.  C.  8.  11.  and  **  undment:"^  and     juliice  Schardelow 

Dt€rttal»  not  Extrav»  5.  32.)  whertby  mends  the  matter  but  little   by  infoim- 

the  eredtOQ  of  any  new  buildings  in  in;;  him,tbat  they  fignify  a  reftitut:on  m 

prgodice  of  more  antient  oaes  wai>  pro«  tbeir  /aw :  for  which  reafon  he  very  fa^ly 

hibited.     But  Skipwith  the  king*»  fer-  refolvcs  to  pay  no  tort  of  regard  to  them, 

jeant,  and  afterwards  chief  baron  of  the  «*  Cee  wtf  t^vt  uw  rtftitmtwi  #»  /#»r  ley^ 

Exchequer,   declares  them  to   be  fiat  **  fur  qut  a  ao  a'4«M»s  rtiardy  ^f/' 
aonfcnfe  }  «  i9iV»x^tfr«/;c,  contra  ini-  P   r.  II* 

C  4  perfonS) 
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perfonsi  who,  (as  Spelmw  ^  obferves,)  addicting  themfelve^ 
wholly  to  the  ftudy  of  the  bws  of  the  land,  and  no  longer 
confidering  it  as  a  mere  fubordinate  fcience  for  the  amufe-r 
ment  of  leifure  hours,  foon  raifed  thofe  laws  to  that  pitch  of 
perfe£lion,  which  they  fuddenly  attained  under  the  aufpiccs 
6f  ourEnglifli  Juftinian,  king  ^dwardthe  firft. 

In  confequence  of  this  lucky  aiTemblagei  they  naturally  fell 
into  a  kind  of  collegiate  order,  and,  being  excluded  from  Ox« 
ford  and  Cambridge,  ,found  it  ncccflTary  to  eftablifh  a  new 
univerfity  of  their  own.  This  they  did  by  purchafing  at  va-t 
rious  times  certain  houfes  (now  called  thp  inns  of  court  and 
of  chancery)  between  the  city  of  Wcftminfter,  the  place  of 
holding  the  king's  courts,  and  the  city  of  London  -,  for  ad-» 
vantage  of  ready  accefs  to  the  one,  and  plenty  of  provifiona 
in  the  other '.  Here  cxcrcifes  were  performed,  lefturwi' 
read,  and  degrees  were  at  length  conferred  in  the  common 
law,  as  at  other  univerfi^ies  in  the  canon  and  civil.  The  ile-« 
grecs  were  thofe  of  barrifters  (firft  ftilcd  apprentices  •  from 
apprendre^  to  learn)  who  anfwered  to  our  bachelors :  as  the 
ftate  and  degree  of  a  i^]t2M.^^  fervientis  ad  legem^  iAi.t.^ 
that  of  do&or. 

q  Ckjfar.  334,  <  ty  of  the  coif  in  the  fame  author's  bifto- 

f  Fortefc.  c.  4S.  ry  of  England,  A.  D.  i%59«  in  the  cafo 

«  Apprcntifei  or  barriAtrs  feera  to  of  one  WillUm  de  Buffyj  wbo^  bcin^ 

have  been  firft  appointed  by  in  ordi.  called  to  account  for  his  great  knavcty 

nance  of  king  Edward  the  firft  in  par-  and  mal-pra£ticcs»  claiqied  the  benefit  of 

liament,  in  the  20th  year  of  his  reign,  his  orders  or  clergy,  which  till  then  ra* 

(Spelm.   Cloff,  37.      Dugdale^    Qr'ig.  matned  anemirefecrct;  and  tothatenii 

I  trld.  55.)  ^eWit  /igamenta  (•ifaefu^tfihrere,  mtfa^ 

'  The  firft   rnention  which  I  have  lam  tnonjiraret Jc  tonfuram  hahere  c/frica^ 

met  with  in  our  taw  books  of  fcrjeants  or  tern  ;  fed  ncn  eji  permijpis* Satelle^ 

countorsy  is  in  the  ftatute  of  Wcftm.  i .  vero  turn  arnpiens^  ncn  per  toifat  Ugamina 

3  Edw.  I.  c  29.  and  in  Hom*s  Mii-ror,  fed  per  gutter  etm  gpprehtnderny  trextt  ad 

r.  1.  §  10.  f.  1.  S  5.  c.  3.  §  I.  in  the  carcv-em.     And  hence  fir  H.  Spelman 

famcreign.     BuiM.Paria  inhisJifc  of  conjeaures,  (Chfjar,  335  )  that  coift 

John  n.  abbot  of  St.  Albania,  which  he  ^c,e  introduced  to  hide  the  tcnfure  ^ 

wrote  in  1*55,  39  Hen.  111.  fpeaks  of  f^ch  renegade derks,a8  were  ftill  tempt- 

adfocatesatthecoromonlaw,orcountor8,  ed  totemainin  the  fecular  courts  m  the 

Cf««  hant\  narraturti'vulgariterepptna^  qu.Hty  of  advocates  or  judges,  notv^th. 

mut,)  as  of  an  order  of  men  well  known,  ftanding  their  prohibition  by  canon. 
And  we  have  an  example  of  ihe  antlQui- 

The 
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Thb  crown  ftems  to  have  (bon  taken  under  its  prote£^ion 
this  infant  feminary  of  common  law  i  and»  the  more  efiedu* 
ally  to  fofter  and  cherifh  it,  king  Henry  the  third,  in  the  nine^ 
teenth  year  of  his  reign,  ifliied  out  an  order  directed  to  the 
mayor  and  iherififs  of  London,  commanding  Aat  no'regent  of 
any  law  fchoob  wtbin  that  city  (hould  for  the  future  teach 
law  therein  \  The  word,  law,  or  /^^/,  being  a  general  term, 
may  create  fdme  doubt  at  tins  diftance  of  time  whether  the 
teaching  of  the  civil  law,  or  the  common,  or  both,  is  hereby 
reftrained.  But  in  either  cafe  it  tends  to  the  fame  end.  .  If 
the  civil  law  only  is  prohibited,  (which  is  Mn  Selden's  ^opi« 
Ttiotif)  it  is  then  a  retaliation  upon  the  clergy,  who  had  ex«^ 
duded  the  common  law  from  thiir  (eats  of  learning.  If  the 
fnunidpal  law  be  alfo  included  in  tiie  reftridion,  (as  fir  Ed* 
ward  Q>ke  *  underftands  it,  and  which  the  words  feem  to 
import,)  then  the  intention  is  evidently  this ;  by  preventing 
private  teadiers  within  the  waBs  of  the  city,  to  coUeft  ali 
the  common  lawyers  into  the  one  public  univcrfity,  which 
was  newly  inftituted  in  |he  fuburbst 

In  this  juridical  univcrfity  (for  fuch  it  is  infifted  to  have  r  ^c  1 
been  by  Fortefcue'  and  fir  Edward  Coke*)  there  are  two  ^  ^  -^ 
forts  of  collegiate  houfes ;  one  called  inns  of  chancery,  in 
which  the  younger  (Indents  of  the  law  were  ufually  placed, 
*^  learning  and  ftudying,  fays  Fortefcue  %  the  originals,  and 
**  as  it  were  the  elements  of  the  law ;  who,  profiting  therein, 
**  as  they  grew  to  ripenefs,  fo  were  they  admitted  into  the 
**  greater  inns  of  the  fame  ftudy,  called  the  inns  of  court." 
And  in  thefe  inns  of  both  kinds,  he  goes  on  to  tell  us,  the 
knights  and  barons,  with  other  grandees  and  noblemen  of 
the  realm,  did  ufe  to  place  their  children,  though  they  did 
not  defire  to  have  them  thoroughly  learned  in  the  law,  or  to 
get  their  living  by  it's  praSicc :  and  that  in  his  time  there 
were  about  two  thoufand  ftudents  at  thefe  feveral  inns,  all 
of  whom  he  informs  us  were  ^lii  nQbilium^  or  gentlemen  bonu 

•  Nealiff/is  JcbcUt  regtm  dt  legthut  w  in  FUt*  8.  i. 

mtadtm  uwttte  de  caftert  shidtm  feget  <  2  Inft.  proem.         f  r.  49. 

dueau  i  3  Rep.  prefr  » <•  49*- 

Henci^ 


£5  ^^  ^^^  Stu  d.y  Imtrod, 

Hengs  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  univerfities  negle£):ed  this  itudy,  yet)  in  the 
time  of  Henry  the  fixth  it  was  thought  highly  neceffary,  and 
was  the  univerfal  pra&ice,  for  the  young  nobility  and  gentry 
to  be  inftrufted  in  the  originals  and  elements  of  the  laws. 
But  by  degrees  this  cuftom  has  fallen  into  difufe ;  fo  that  in 
the  i^eign  of  queen  Elizabeth  fir  Edward  Coke  ^  does  not 
reckon  above  a  thoufand  ftudents,  and  the  number  at  prefent 
j»  very  confiderably  lefs.  -Which  feems  principally  owing 
to  thefe  reafons :  iirft,  becaufe  the  inns  of  chancery  being 
now  admoft  totally  filled  by  the  inferior  branch  of  the  pro»- 
fefTion,  are  neither  commodious  nor  proper  for  the  refort  of 
gentlemen  of  any  rank  or  figure  -,  fo  that  there  are  very 
rarely  (3)  any  young  ftudents  entered  at  the  inns  of  chancery  : 
fecondly,  becaufe  in  the  inns  of  court  all  forts  of  regimen 
uid  academical  fuperintendance,  either  with  regard  to  morals 
or  ftudies,  are  found  impracticable,  and  therefore  entirely 
neglected :  laftly,  becaufe  perfons  of  birth  and  fortune,  after 
having  finilhed  their  ujTual  courfes  at  the  univerfities,  have 
[  26  ]  feldom  leifure  or  refolution  fufiicient  to  enter  upon  a  new 
fcheme  of  ftudy  at  a  new  place  of  inftruflion.  Wherefore 
few  gentlemen  now  refort  to  the  inns  of  court,  but  fuch  for 
whom  the  knowlege  of  pra£lice  is  abfolutely  neceflary; 
jfuch,  I  mean,  as  are  intended  for  the  profeflion:  the  reft  of 
our  gentry   (not  to  fay  our  nobility  alfo)   having  ufually  re- 

.  ^  3  Rep.  pref. 

(3)  The  inns  of  court  are»  the  Inner  Temp]e>  Middle 
Temple,  Lincoln's  Inn,  and  Gray's  Inn,  from  which  fociedes 
alone,  ftudents  are  called  to  the  bar.  The  inns  of  chancery 
are,  Clifford's  Inn,  Clement's  Inn,  Lion's  Inn,  New  Inn,  Furni- 
val's  Inn,  Thavies's  Inn,  Staple's  Inn,  and  Barnard's  Inn.  Thefo 
arc  fubordinate  to  the  inns  of  court ;  the  three  firft  belong  to  the 
Inner  Temple,  the  rtDurth  to  the  Middle  Temple,  the  two  next  to 
Lincoln's  Inn,  and  the  two  laft  to  Gray's  Inn.  (Dag.  OrigJunW, 
320  &  fa^m.)  Gentlemen  are  never  entered  at  prefent  in  the 
inns  of  chancery  with  an  intention  of  being  called  to  the  bar,  for 
admiflion  there  would  now  be  of  no  avail  with  regard  to  the  tim^ 
and  attendance  required  by  the  inHs  of  court. 

tired 
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tired  to  their  eftates,  or  vifited  foreign  kingdoms,  or  entered 
upon  public  life,  without  any*in(lruclion  in  the  laws  of  the 
land,  and  indeed  with  hardly  any  opportunity  of  gaining  in*- 
ftru£lion,  unlefs  it  can  be  afforded  them  in  thefe  feats  of 
learning. 

And  that  thefe  are  the -proper  places,  for  affording  affift^ 
ances  of  this  kind  to  gentlemen  of  all  ftations  and  degrees, 
eannot  (I  think)  with  any  colour  of  reafon  be  denied.  For 
not  one  of  the  objeftioys,  which  are  made  to  the  inns  of 
court  and  chancery,  and  which  I  have  juft  now  enumerated, 
will  hold  with  regard  to  the  univerfities.  Gentlemen  maj 
here  aflbcrate  with  gentlemen  of  thfir  own  rank  and  degree. 
Nor  are  their  condu£l  and  ftudies  left  entirely  to  their  own 
difcretion  ;  but  regulated  by  a  difcipllne  fo  wife  aud  exa£t, 
yet  fo  liberal,  fo  fenfible,  and  manly,  that  their  conformity 
to  it's  rules  (which  docs  at  prefent  fo  much  honour  to  our 
youth)  is  not  more  the  efFe£l  of  conftraint  than  of  their  own 
inclinations  and  choice.  Neither  need  they  apprehend  too 
long  an  avocation  hereby  from  their  private  concerns  and 
amufements,  or  (what  is  a  more  noble  objeft)  the  fervice  of 
their  friends  and  their  country.  This  ftudy  will  go  hand  in 
hand  with  their  other  purfuits  :  it  will  obftrud  none  of  them; 
it  will  ornament  and  affifl  them  all. 

But  if,  upon  the  whole,  there  are  any  ftill  wedded  to  mo- 
liaftic  prejudice,  that  can  entertain  a  doubt  how  far  this  ftudy 
is  properly  and  regularly  academical^  fuch  perfons  I  am  afraid 
either  have  not  conCdered  the  conftltution  and  dcfign  of  an 
imiveriity,  or  elfe  think  very  meanly  of  it.  It  muft  be  a  de» 
plorable  narrownefs  of  mind,  that  would  confine  thefe  feats 
of  inftru^Ion  to  the  limited  views  of  one  or  two  learned 
profeflions.  To  the  praife  of  this  age  be  it  fpoken,  a  more 
open  and  generous  way  of  thinking  begins  now  univerfally  E  ^7  1 
to  prevail.  The  attainment  of  ^liberal  and  genteel  accom- 
plilhments,  though  not  of  the  intelleftual  fort,  has  been 
thought  by  our  wifeft  and  mod  affediionate  patrons  ^,  and 

c  Lord  chancellor  Clarendon,  in  his  p.  325.  appears  to  have  been  very  fofi- 
fpalogoe  of  cd«catjoa,  among  his  tradti,      citous,  that  it  might  be  made  '*  a  part 

«  of 
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very  lately  by  the  whole  univcrfity  **,  no  fmall  improvement 
of  our  anticnt  plan  of  education ;  and  therefore  I  may  fafely 
affirm  that  nothing  (how  unufual  foever)  is,  under  due  regu- 
lations, improper  to  be  taught  in  this  place,  which  is  proper 
for  a  gentleman  to  learn.  But  that  a  fcience,  which  diftin- 
guiflics  the  critcrions  of  right  and  wrong ;  whicK  teaches  to 
cftablifti  the  one,  and  prevent,  punilh,  or  redrcfs  tlie  other  5 
.  which  employs  in  it's  theory  the^nobleft  faculties  of  the  foul, 
and  exerts  in  it's  pracSlice  the  cardinal  virtues  of  the  heart ; 
a  fcience,  which  is  univerfal  in  it's  ufe  and  extent,  accommo- 
dated to  each  individual,  yet  comprehending  the  whole  com- 
munity; that  a  fcience  like  tliis  (hould  ever  have  been  deemed 
iinneceiTary  to  be  ftudied  in  an  univerCty,  is  matter  of 
aftonifhment  and  concern.  Surely,  if  it  were  not  before  an 
obje£l  of  academical  knowlcge,  it  wa8  high  time  to  nuke  it 
one :  and  to  thofe  who  can  doubt  the  propriety  of  it'5  recep- 
tion among  us,  (if  any  fuch  there  be,)  we  may  return  an  an- 
fwer  in  their  own  way,  that  ethics  are  confefledly  a  branch 
of  academical  learning ;  and  Ariitotle  himfelf  bos  faii^  fpeak* 
ing  of  the  laws  of  his  owhcou(itry,  that  jurifprudence,  or  the 
knowlege  of  thofe  laws,  is  the  principal  and  moft  perfect 
branch  of  ethics  ^ 

From  a  thorough  conviftion  of  this  truth,  our  munificent 
benefadlor,  Mr  Viner,  having  employed  above  half  a  century 
in  amafling  materials  for  new-modelling  and  rendering  more 
commodious  the  rude  ftudy  of  the  laws  of  the  land,  configned 
r  28  1  ^^^  ^'^  P'^"  ^P^  execution  of  thefe  his  public-fpirited  dc- 
figns  to  the  wifdom  of  his  parent  univerfity.  Refolving  to 
dedicate  his  learned  labours  "  to  the  benefit  of  pofterity  and 

**  of  the  onuifBent  of  our  learned  aca.  from  his  noble  defcendants,  on  condl- 

**>  demies,  to    teach    the   qualities  of  tion  to  apply  the  profits  arifing  from  It^ 

<*  riding,  dancing,  and  fencing,  at  thofe  publication  to  the  eftabliOtmeot  of  n 

f*  hours  when  more   ferious  exercifes  manage  in  the  univerfity. 

f*  fliouiil  be  intermitted.'*  *TiXtis /uaXtcAa^fm,  m  TiicTs>iie(f    . 

d  By  accepting  in  full  convocation  the  «C''*'''«  X?"*"*?  »«*«•    ^fUc.  ed  Nt.ma^h^ 

Ifmainder  of  Lord  ClarendoA*s  hiftor^  A  %-  c*  3. 

«•  the 
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'<  the  perpetual  fcrvice  of  his  country  V*  he  was  fenfiblc  ht 
could  not  perform  his  refolution  in  a  better  and  more  eiFcc- 
tual  manner,  than  by  extending  to  the  youth  of  this  place, 
thofc  affiftanccs  of  which  he  fo  well  remembered  and  io 
heartily  regretted  the  want.  And  the  fenfe,  which  the  uni- 
verfity  has  entertained  of  this  ample  and  mod  ufeful  bene- 
faQion,  muft  appear  beyond  a  doubt,  from  their  gratitude 
in  receiving  it  with  all  pollible  marks  of  efteem  » ;  from 
their  alacrity  and  unexampled  difpatch  ui  carrying  it  into 
execution^ )  and,  above  all,  from  the  laws  and  conflitutions 
by  which  they  have  efFe£lually  guarded  it  from  the  ncgleft 
and  abufe  to  which  fuch  inftitutions  are  liable  *.     We  have 


'  See  the  preface  to  the  eighteenth 
volume  of  his  xbndgment. 

S  Mr  Viner  is  enrolled  among  the 
public  benefiAors  of  the  uniTerfity  by 
decree  of  convocation. 

k  Mr  Viner  died  June  Jy  1756.  His 
tStCt%  were  coUe£bd  and  fettled,  nfar 
a  vohime  of  his  work  printed,  almoft 
the  whole  difpofed  of,  and  the  accounts 
made  op,  in  a  year  and  a  half  from  his 
deceafe,  by  the  very  diligent  and  worthy 
admiaiftrators  with  the  will  annexed, 
(Dr  Weft  and  Dr  Good  of  Magdalene, 
Dr  Whalley  of  Oriel,  Mr  Buckler  of 
All  Souls,  and  Mr  Beets  of  Univerfity 
co&ege,)  to  whom  that  care  was  confign- 
ed  by  the  uoivcrfity*  Another  half  year 
was  employed  in  considering  and  Tettling 
a  plan  of  the  propoled  inilitution,  and 
in  framing  the  ftatutes  thereupon,  which 
were  finally  confirmed  by  convocation 
on  the  jd  of  July  1758.  The  profcf. 
ibr  was  clewed  00  the  20th  of  Odober 
foUowJog,  and  tSvo  fcholars  on  the  fuc- 
caedisg  day.  And,  lafily,  it  was  agreed 
at  the  annual  audit  in  1761,  to  eftabllih 
afdlowOiip;  and  a  fellow  was  accord- 
ingly eleaed  in  January  following.— 
The  refidoe  of  this  fund,  arifing  from 
the  fate  of  Mr  Viner's  abridgmeat,  will 


probably  be  fuificient  hereafter  to  found 
another  feltowOiip  and  fcholaHhip,  or 
tbfee  more  fcholarlhips,  as  fiiaJl  be 
thought  moft  expedient. 

i  Thx  ftatutes  are  in  fubftance  a« 
folbws. 

I.  That  the  accounts  of  thi»  bene- 
faftion  be  feparately  kept,  and  annually 
audited  by  the  delegates  of  aecoonts  and 
profeflbr,  and  afterwards  reported  to  con* 
vocadon. 

ft«  That  a  profeflorAtp  of  t^e  la^ 
of  England  be  eftabliflicd,  with  a  falary 
of  tw^hundred  pounds  per  annum  ;  the 
profefTor  to  be  defied  by  convocation, 
and  to  be  at  the  time  of  his  elkdlion  at 
leaft  a  maf^r  of  arts  or  bachelor  ai  civil 
law  in  the  univerfity  of  Orford,  of  ten 
yean  ftanding  from  his  matriculation ; 
and  alfo  a  barrifter  at  law  of  four  years 
ftanding  at  the  bar« 

3.  That  fuch  profeflbr (by  himfcif, 
or  by  deputy  to  be  previouOy  approved 
by  convocation)  do  read  one  folema 
public  leAure  on  the  laws  of  England, 
and  in  the  Englifli  language,  in  tttrf 
academical  term,  at  certain  ftated  trmes 
previous  to  tlie  commencement  of  Ch« 
common  law  term;  or  forfeit  twenty 
pounds  for  every   omiftion  to  Mt  Vi- 
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fcen  an  univerfal  emulation,  who  beft  ihould  underftand,  of 
mod  faithfully  purfue,  the  defigns  of  our  generous  patron  : 


ner*8  genera)  fond :  and  alfo  (by  him- 
lidfy  or  by  deputy  to  be  approved,  if  oc- 
cafionali  by  the  vice-chancellor  a  d 
proctors;  or,  if  permanent,  both  the 
caufeand  the  deputy  to  be  annually  ap. 
proved  by  convocACion)  do  yearly  reid 
one  complete  courfe  of  lectures  on  the 
laws  of  England,  and  in  the  Hn^lifh  lan- 
guage, confifting  of  fixty  ledlures  at  the 
feaft ;  to  be  read  during  the  univerfity 
term  time,  with  fuch  proper  intervals 
that  not  more  than  four  lectures  may 
faU  within  any  (ingle  week  t  that  the 
profeflbr  do  give  ««montb's  notice  of 
the  tame  when  the  courfe  is  to  begin, 
and  do  rtaAgrath  to  the  fcholars  of  Mr 
V1oer*s  foundation  ;  but  may  demand  of 
other  auditors  fuch  gratuity  as  ihaM  be 
iettled  from  time  to  time  by  decree  of 
convocation ;  and  that  for  every  of  the 
(aid  fixty  loftures  omitted,  the  profeflTor, 
on  complaint  made  to  the  vice- chaocd- 
lor  witliin  the  year,  do  forfeit  forty  (hil- 
lings to  Mr  Viner's  general  fund  j  the 
proof  of  having  performed  his  duty  to 
lie  upon  the  faid  profe(ror. 

4*  That  every  profe(ror  do  coBtinue 
in  his  office  during  life,  unlefs  in  cafe  of 
(uch  mifbehavioiir  as  (hall  amount  to 
bannition  by  the  univerGcy  ilatutes  j  or 
unlefs  he  defcrts  the  profcflion  of  the 
law  by  betaking  himfclf  to  another  pro- 
fcflion \  or  unlefs,  after  one  admonition 
by  the  vice-chancellor  and  prpAors  for 
notorious  negleA,  he  is  guilty  of  another 
flagrant  omiiHon  ;  in  any  of  which  cafes 
he  be  deprived  by  the  vice-chancellor, 
with  confeot  of  the  hoafc  of  convoca- 
tion. 

5.  That  fuch  a  number  of  fellow- 
ships with  a  (lipend  of  fiftf  pounds  per 
antmm,  and  fcholarihips  with  a  ftipend 
of  thirty  pounds,  be  e(labli(hed,  as  the 
convocation  flull  firom  tin>e  to  time  or> 


dain,  according  to  the  ftate  of  Mr  Vi- 
ner's  revenues. 

6.  That  every  fellow  be  ele£led  by 
convocation,  and  at  the  time  of  ele&ion 
be  unmarried,  and  at  leaft  a  matter  of 
arts  or  bachelor  of  civil  law.  and  a  mem- 
ber of  Comt  college  or  hall  in  the  uni- 
verfity of  Oxford  ;  the  fcholars  of  thia 
foundition,or  fuch  a3  have  been  fcholars^ 
(if  qualified  and  approved  of  by  convo- 
cation,) to  have  the  preference  :  that  if 
not  a  barrifter  when  chofen,  hejw  cailed 
to  the  bar  within  one  year  after  his 
ele6t)on  ^  but  do  reftde  in  the  univerfity 
two  months  in  every  year,  or  in  cafe  of 
non-re(iJence  do  forfeit  the  dipend  of 
that  year  to  Mr  Vincr's  general  fund. 

7.  That  every  fcholar  be  elected  by 
convocation,  and  at  the  time  of  ele^ion 
be  unmarried,  anJ  a  mtmber  of  fome 
colicj^fe  or  ball  in  the  univerfity  ofOxford, 
who  (Hall  have  been  matriculated  twenty- 
four  calendar  months  at  th.:  lead ;  that 
he  do  take  the  degree  of  bachelor  of  civil 
law  with  ail  convenient  f->eed  (either 
proceeding  in  arts  or  otherwife)}  and  pre- 
vious to  his  taking  the  fame,  between  the 
fecond  and  eighth  year  from  his  matrt- 
culation,  be  bound  to  attend  two  courfes 
of  the  profcfTor's  lc£lurcs,  to  be  certified 
under  the  profc(ror's  hand  j  and  within 
one  year  after  taking  the  fame  to  h6 
called  to  the  bar ;  that  he  do  annually 
refide  fix  months  till  he  is  of  four  yeari 
ftandii^,  and  four  months  from  that 
time  till  he  is  mafter  of  arts  or  bache- 
lor of  civil  law ;  after  which  he  be  bound 
to  refide  two  months  in  every  year ;  or  in 
cafe  of  non-refidence,  do  forfeit  the 
ftipend  of  that  year  to  Mr  Vlner't  ge- 
neral fund. 

9.  That  Che  fcholarfhrps  do  become 

void  in  cafe  of  non-attendance  on  the 

profeflbr,  or  not  taking  tbe.  degree  of 

bachelor 
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and  with  pleafure  wc*  rccollcft,  that  thofc  who  are '  moft 
diftinguiihed  by  their  quality,  their  fortune,  their  ftation, 
their  learning,  or  their  experience,  have  appeared  the  moft 
zealous  to  promote  the  fuccefs  of  Mr  Viner's  eftablifhment. 

The  advantages  that  might  refult  to  the  fcience  of  the 
iaw  itfelf»  when  a  little  more  attended  to  in  thefe  feats  of 
knowlege,  perhaps,  would  be  very  conGderable.  The  Ici- 
fure  and  abilities  of  the  learned  in  thefe  retirementis  might 
either  fiiggeft  expedients,  or  execute  thofe  diftated  by  wifcr 
heads  ^,  for  improving  it*s  method^  retrenching  it's  fupbr- 
fiuities,  and  reconciling  the  little  contrarieties,  which  the 
pra£):ice  of  many  centuries  will  neceflarily  create  in  any  hu- 
man fyftcm :  a  tafk,  which  thofe,  who  are  deeply  employed 
in  bulincfs  and  the  more  aftive  fcenes  of  the  profcffion,  can 
hardly  condefdend  to  engage  in.  And  as  to  the  intercft,  ot 
(which  is  the  fame)  the  reputation  of  the  univerfitics  them- 
felvcs,  I  may  venture  to  pronounce^  that  if  ever  this  ftudjT 
fliould  arrive  to  any  tolerable  perfeAion  .either  here  or  at 
Cambridge,  the  nobility  and  gentry  of  this  kingdom  would 
not  ihorten  their  reCdence  upon  this  account,  nor  perhaps 
entertain  a  worfe  opinion  of  the  benefits  of  academical  edu- 

bichdor of  c'mllaw,  being  duly  admo-  theprofeflbr/hip,  fellowihipSy  or fchoUr- 
otilied  (b  to  do  by  the  vice-chancellor  (hips,  the  profits  of  the  cttrrent  year  be 
and  pro€lofs  i  and  that  both  fellowOiipa  ratably  divided  between  the  predeceiTor, 
and  fcholarihipt  do  expire  at  the  eodo/  or  hit  reprefentatives,  and  chefuoceflbr^ 
tea  years  after  each  refpe^ive  election ;  and  that  a  new  ele£tion  be  had  wilhim. 
and  become  void  incaie  of  groff  inilbe.  one  month  afterwards,  unlcfs  by  that 
liavioory  non-refidence  for  twoycara  to.  means  the  timeof  ele^ion  (hall  fall  with<» 
pdier,  marriagci  not  being  called  to  the  io  any  vacation,  in  which  cafe  it  be  de- 
bar within  thetixne  before  Iimitedy(  being  ferred  to  the  firft  week  in  the  next  full 
duly  admooiflied  fo  to  be  by  the  vice.  term.  And  that  before  any  convocation 
chancellor  and  prodlorSy)  or  deferting  the  fhall  beheld  for  fuch  ele^Hon,  or  for«ny 
profeflion  of  the  Uw  by  foUovring  any  other  matter  relating  to  Mr  Viner's  be« 
9tfaer  profelfion :  and  that  in  any  of  thefe  nefadlion,  ten  days  public  notice  be  given 
cafes  the  vice-  chancellor,  with  confent  of  to  each  college  and  hall  of  the  con  voca- 
coDTOcation,  do  declare  the  place  adual-  tion,  and  the  caufe  of  convoking  It. 
fyvoid.  ,  k  See  lordBacon^s  propoiali  and  offer 

^   9.  That  in  cafir  of  any  Ta€»c|  of   of  a  digtit. 

cation. 
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cation.  Neither  fhould  It  be  coniidered  a$  a  matter  of  light, 
importance^  that  while  we  thus  extend  the  pomoeria  of 
imiverfity  learning,  and  adopt  a  new  tribe  of  citizens  within 
[  31  j  thefe  philofophical  walls,  we  intereft  a  very  Numerous  and 
very  powerful  profellion  in  the  prefervation  of  our  rights 
and  revenues. 

.For  I  think  it  paft  difpute  that  thofe  gentlemen,  wlio 
rcfort  to  the  inns  of  court  with  a  view  to  purfue  the  pro- 
feilion,  will  find  it  expedient  (whenever  it  is  prafticable)  to 
lay  the  previous  foundations  of  this,  as  well  as  every  other 
(cience,  in  one  of  our  learned  univerfities.  We  may  ap* 
peal  to  the  experience  of  every  fenfible  lawyer,  whether  any 
thing  can  be  more  hazardous  or  difcouraging  th^n  the  ufual 
entrance  on  the  (tudy  of  the  law.  A  raw  and  unexperienced 
youth,  in  the  mod  dangerous  feafon  of  life,  is  tranfplanted 
pn  a  fuddeo  into  the  midft  of  allurements  to  pleafure,  witli^ 
out  any  reftraint  or  check  but  what  his  own  prudence  can 
fugged ;  with  no  public  direftion  in  what  conrfe  to  purfue 
his  inquiries )  no  private  afliflance  to  remove  the  diftrefles 
and  difficulties  which  will  always  embarrafs  a  beginner.  In 
this  fituation  he  is  expefbed  to  fequefter  himfelf  from  the 
world,  and  by  a  tedious  lonely  procefs  to  extraA  the  theory 
of  law  from  a  mafs  of  undigefted  learning ;  or  elfe  by  an 
afliduous  attendance  on  the  courts  to  pick  up  theory  and 
praf^ice  together,  fufficient  to  qualify  him  for  the  ordinary 
run  of  bufinefs.  How  little  therefore  is  it  to  be  wondered  at, 
that  we  hear  of  fo  frequent  mifcarriages;  that  fo  many  gentle- 
men of  bright  imaginations  grow  weary  of  fo  unpromifing  a 
fearch  *,  and  addi£l  themfelves  wholly  to  amufementSjOr  other 
lefs  innocent  purfuits  ;  and  that  fo  many  perfons  of  moderate 
capacity  confufe  themfelves  at  fird  fctting  out,  and  continue 

1  Sir  Henry  Spclman  in  tbc  pitface  <«  que   linguam    ptregrviam^  diahflum 

to  his  glnflaryi  has  given  us  a  very  lively  **  ^jrharam,  m^tbcdum  inconeitinamf  jr0- 

piAure  of  his  own  dsftrefs  upon  this  oc*  **  lem  rem  ingcr.tcn  folum  Jtd  ptrpetuis 

ctfioo.     "  Emifit  nte  mater  Londinum,  ''  burner h  Jufiinendam^  ext'tdtt  mibi  (/M" 


••  jurh   ncftri  capelJindi  gratia  \  cujus     **  t€9r)  animutf  &€• 
«*  cpm  veftiluliim/a/ytajimt,  ufer'ipmm 
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tYcr  dark    and    puzzled  during   the  remainder  of  their 
Kfrcs! 

The  cTidcnt  want  of  feme  adiftaxicc  in  the  rudiments  of 
kgal  knowledge  has  given  birth  to  a  practice,  which  if  ever 
it  had  grown  to  be  general,  muft  have  proved  of  extremely 
pernicious  confequence.     I  mean  the  cuftom  by  fome  fo  [  3^  3 
very  warmly  recommended,  of  dropping  all  liberal  educa- 
tion, as  of  no  ufe  toftudents  in  the  law  :  and  placing  them^' 
in  it's  ftead,  at  the  dcik  of  fome  ikilful  attorney  ;  in  order  to 
initiate  them  early  in  all  the  depths  of  praftice,  and  render 
them  more  dextrous  in  the  mechanical  part  of  bufinefs.     A 
few  inftances  of  particular  perfons,  (men  of  excellent  learn- 
ing, and  unblcmifhed  integrity)  who,  in  fpite  of  this  method 
of  education,  have  fhone  in  the  foremoft  ranks  of  the  bar^ 
have  afforded  fome  kind  of  fanftion  to  this  illiberal  path  to 
the  profeilion,  and  biafTed  many  parents,  of   ihortfighted 
judgment,  in  it's  favour :  not  confidering  that  there  are  fome  , 
geniufes,   formed  to  overcome  all  difadvantages,  and  that 
from  fuch  particular  inftances  no  general  rules  can  be  formed  % 
nor  obferving,  that  thofe  very  perfons  have  frequently  re- 
commended by  the  moft  JForcible  of  all  examples,  the  diC- 
pofal  of  their  own  offspring,  a  very  difierent  foundation  of 
legal  ftudies,  a  regular  academical  education.    Perhaps  too, 
in  return,  I  could  now  dire£k  their  eyes  to  our  principal 
feats  of  juftice,  and  fuggeft  a  few  hints,  in  favour  of  univer- 
fity  learning  "^ : — but  in  thefe  all  who  hear  me,  I  know  have 
already  prevented  me. 

Making  therefore  due  allowance  for  one  or  two  (hining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 

A  The  four  hi^eft  judicial  •£€«  Souls  college  \  smother,  ftudentof  Chrift 
were  at  that  time  filled  by  gentlemen.  Church  \  and  the  fourth  a  ftliow  of 
two  of  whom  had  been  fellows  of  All      Trinity  college,  Cambridge^}. 

(4)  The  two  firfl  were.  Lord  Norchington  and  Lord  Chief  Juf- 
lice  M^Ies ;  the  third.  Lord  Mansfield ;  and  the  fourth.  Sir  The- 
mas  Sewell,  Matter  of  the  Rolls. 

Vox..  I.  D  thus 
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thus  educated  to  the  bar,  in  fubfcrvience  to  attorneys  and 
folicitors ",  will  find  he  has  begun  at  the  wrong  end.  If 
praftice  be  the  whole  he  is  taught,  praftice  muft  alfo  be  the 
whole  he  will  ever  know :  if  he  be  uninftructed  in  the  ele- 
ments and.  firft  principles  upon  which  the  rule  of  pra£lice  is 
founded,  the  lead  variation  from  eftablifhed  precedents  will 
totally  diftraft  and  bewilder  him :  ita  lex  fcripta  ejl^  \i  the 
Utnioft  bi3  knowlege  will  arrive  at ;  he  muft  never  afpire 
to  fpr^n,  aod  fcldom  cxpeft  to  comprehend,  any  arguments* 
drawn  a  priori^  from  the  fpirit  of  tlie  laws  and  ^c  natural 
foupdations  of  juftice^ 

[  33  ]  ^^^  ^^  ^^^®  ^'' »  f^^  (^^  ^^w  perfons  of  birth,  or  fortune^ 
or  even  of  fcholaftic  education,  will  fubmit  to  the  drudgery 
of  fervitude  and  the  manual  labour  of  copying  the  trafh  of  an 
ofEqc)  ihould  this  infatuation  prevail  to  any  confiderable  de- 
gree, we  muft  rarely  expeft  to  fee  a  gentleman  of  diftin£lion 
or  learning  at  the  bar.  And  what  the  confequence  may  be, 
to  have  the  interpretation  and  enforcement  of  the  laws 
(which  include  the  entire  difpofal  of  our  properties,  liber- 
ties, and  lives)  fall  wholly  into  the  hands  of  obfcure  or  illite- 
rate men,  is  matter  of  very  public  concern  (5). 

n  SeeKennet*sL.ifeofSomner.  p«67.  •  Fft  401  9*  iz* 


(5)  The  learoing,  which  of  late  years  has  diftinguifhed  the  bar^ 
leaves  little  reafon  to  apprehend  that  fuch  will  fpeedily  be  the  de- 
graded ftate  of  the  laws  of  England.  Our  author's  labours  and 
example  have  contributed  in  no  inconiiderable  degree  to  refcue  the 
profefTion  from  the  reproaci)es  of  Lord  Bolingbroke,  whofe  fenti- 
ments  upon  the  education  of  a  barrifter,  correfpond  fo  fully  with 
thofe  of  the  learned  judge,  that  they  deferve  to  be  annexed  to  this 
elegant  diifertation  on  the  Hudy  of  the  law. 

<«  1  might  inftance  (fays  he)  in  other  profeflions,  the  obligation 
men  lie  under  of  applying  to  certain  parts  of  hillory ;  and  I  can 
hardly  forbear  doing  it  in  that  of  the  law,  in  it's  nature  the  nobleft 
and  rooft  beneficial  to  mankind,  in  it's  abufe  and  debafement  the 
mofl  fordid  and  the  mod  perniciotis.  A  lawyer  now  is  nothing 
more,  1  fpeak  of  ninety-nine  in  a  hundred  at  leall,  to  ufe  fome  of 
TuUy's  words,  nifi  legukius  quidim  cautus,  it  acutus  fr€rc$  a&hnumt 

cantt 
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The  inconveniences  here  pointed  out  can  neVer  be  effec. 
tually  prevented^  but  by  making  academical  education  a  pre- 
vious ftep  to  the  profeffion  of  the  common  law,  and  at  the 
fame  time  making  the  rudiments  of  the  law  a  part  of  acade- 
mical education.  For  fciences  are  of  a  fociable  dlfpofition* 
and  flouri(h  belt  in  the  neighbourhood  of  each  other  :  nor 
is  there  any  branch  of  learning,  but  may  be  helped  and  im- 
proved by  afliftances  drawn  from  other  arts.  If  therefore 
the  ftudent  in  our  laws  hath  formed  both  his  fentiments  and 
ftyle,  by  perufal  and  imitation  of  the  pureft  claiEcal  writers, 
among  whom  the  hillorians  and  orators  will  befl  defcrve 
his  regard ;  if  he  can  reafon  with  precifion,  and  feparate  ar- 
gument from  fallacy,  by  die  clear  fimple  rules  of  pure  unfo- 
phiflicated  logic ;  if  he  can  fix  his  attention,  and  fteadily 
purfue  truth  through  any  the  moft  intricate  dedu£iion, 
by  the  ufe  of  mathematical  demonifarations*  if  he  has  en- 
larged his  conceptions  of  nature  and  art,  by  a  view  of  the 
feveral  branches  of  genuine,  experimental  philofophy ;.  if  he 

i»    ■■  ■       '  ■    '  'II  ■  ■  '  '  '  ■  ■  <      ■    •  ■■■■■  ■    ■   ■  ■  ,  ,  . 

cantor formtdarumf  aiuep 5  fyllaharum.  But  there  have  been  lawyers 
that  were  orators^  philofophers,  hillorians:  there  have  been 
Bacons  and  Clarendons.  There  will  be  none  fach  any  more,  till  in 
fome  better  age  true  ambition »  or  the  love  of  fame,  prevails  over 
avarice ;  and  till  men  find  leifare  and  encouragement  to  prepare 
themfelves  for  the  exercife  of  this  profeflion»  by  climbing  up  to 
the  'vantage  ground^  fo  mj  Lord  Bacon  calls  it,  of  fcience,  inftead 
of  grovelling  all  their  lives  below,  in  a  mean  but  gainful  applica* 
tion  to  all  the  little  arts  of  chicane.  Till  this  happen,  the  profef- 
fion of  the  law  wall  fcarce  deferve  to  be  ranked  among  the  learned 
profeffions  ;  and  whenever  it  happens  one  of  the  vantage  grounds 
to  which  men  muft  climb,  is  metaphyfical,  and  the  other,  hifbri- 
cal  knowledge. 

**  They  muft  pry  into  the  fecret  recefifes  of  the  human  heart,  and 
become  well  acquainted  with  the  whole  moral  world,  that  they  may 
difcover  the  abftrad  reafon  of  all  laws ;  and  they  muft  trace  the 
laws  of  pardcular  ftates,  efpecially  of  their  own,  from  the  %s^ 
rongk  (ketches,  to  the  more  perfect  draughts ;  from  the  firft  caufes 
or  occafions  that  produced  them,  through  all  the  efiFeds,  good  and 
bad,  that  they  produced.''  (Stud.of  Hift.  p.  353.  quarto  edition.) 

D  2  has 
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has  imprefled  on  his  mind  the  found  maxims  of  the  law  of 
nature,  the  bed  and  moft  authentic  foundation  of  human 
laws  9  if,  laftly,  he  has  contemplated  thofe  maxims  reduced 
to  a  pradlical  fyilem  in  the  laws  of  imperial  Rome ;  if  he 
has  done  this  or  any  part  of  it,  (though  all  may  be  eaGly 
done  under  as  able  inftrudors  as  ever  graced  any  feats  of 
learning)  a  ftudent  thus  qualified  may  enter  upon  the  (tudy 
of  the  law  with  incredible  advantage  and  reputation.  And 
[  34  ]  if,  at  the  conclufion,  or  during  the  acquifition  of  thefe  ac- 
complUhments,  he  will  afibrd  himfelf  here  a  year  or  two's 
farther  leifure,  to  lay  the  foundation  of  his  future  labours 
in  a  folid  fcientiiical  method,  without  thirfting  too  early  to 
attend  that  pra£lice  which  it  is  impofiible  he  fliould  righdy 
comprehend,  he  will  afterwards  proceed  with  the  greateft 
eaiie,  and  will  unfold  the  moft  intricate' points  with  an  intu«* 
itive  rapidity  and  clcaniefs. 

I  SHALL  not  infift  upon  fuch  motives  as  might  be  drawn 
from  principles  of  oeconomy,  and  are  applicable  to  particu« 
lars  only  :  I  reafon  upon  more  general  topics*  And  there- 
fore to  the  qualities  of  the  head,  which  I  have  juft  enume- 
rated, I  cannot  but  add  thofe  of  the  heart ;  afie£kionate  loy- 
alty to  the  king,  a  zeal  for  liberty  and  the  conftitution,  a 
fenfe  of  real  honour,*  and  well  grounded  principles  of  religion  ; 
as  neceflary  to  form  a  truly  valuable  Englifli  lawyer,  a  Hyde, 
a  Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  fome, 
or  unkindnefs  of  others,  may  have  heretofore  untruly  fug- 
gefted,  experience  will  warrant  us  to  affirm,  that  thefe  en- 
tlowments  of  loyalty  and  public  fpirit,  of  honour  and  reli- 
gion, are  no  where  tp  be  found  in  more  high  perfection  than 
in  the  two  univerfities  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expe&ed>  that  Hay 
before  you  a  ihort  and  general  account  of  the  method  I  pro- 
pofc  to  follow,  in  endeavouring  to  execute  the  truft  you  have 
been  pleafed  to  repofe  in  my  hands.  And  in  thefe  folemn 
le£fcures,  which  are  ordained  to  be  read  at  the  entrance  of 
every  tora^  (more  perhaps  to  do  public  honour  to  this  laud- 

a  able 
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aUc  inftitution,  than  for  the  private  inftruftion  of  indivi- 
duals ^)  I  prefiime  it  will  beft  anfwer  the  intent  of  our  bene« 
fador  and  the  expe£btion  of  this  learned  body,  if  I  attempt 
to  illuftrate  at  times  fuch  detached  titles  of  the  law,  as  are 
the  moft  eafy  to  be  underftood,  and  moft  capable  of  hif** 
torical  or  critical  ornament.  But  in  reading  the  complete 
coarfe,  which  is  annually  configned  to  my  care,  a  more  re- 
gular method  will  be  neceflary ;  and,  till  a  better  is  propofed, 
I  (hall  take  the  liberty  to  follow  the  fame  that  I  have  already  [  35  ] 
fobmitted  to  the  public  \  To  fill  up  and  finifli  that  outline 
with  propriety  and  corre£lnefs,  and  to  render  the  whole  in- 
telligible to  the  uninformed  minds  of  beginners,  ^whom  we 
are  too  apt  to  fuppofe  acquainted  with  terms  and  ideas, 
which  they  never  had  opportunity  to  learn}  this  muft  be  my 
ardent  endeavour,  though  by  no  means  my  promife,  to  ac* 
compliih.  You  will  permit  me  however  very  briefly  to  de- 
fcribe,  rather  what  I  conceive  an  academical  expounder  of 
the  laws  fhould  do,  than  what  I  have  ever  known  to  be 
done. 

He  fiiould  confider  his  courfe  aai  a  general  map  of  the 
law,  marking  out  the  (hape  of  the  country,  it's  connexions 
and  boundaries,  it's  greater  divifions  and  principal  cities :  it 
Is  not  his  buHnefs  to  defcribe  minutely  the  fubordinate  limits, 
or  to  fix  the  longitude  and  latitude  of  every  inconfiderable 
hamlet.  His  attention  fliould  be  engaged,  like  that  of  the 
readers  in  Fortefcue's  inns  of  chancery,  "  iti  tracing  out  the 
"  originals  and  as  it  were  the  elements  of  the  law."  For 
if,  as  Juftinian '  has  obferved,  the  tender  undcrftanding  of 

P  See    Lowth*!     Oratia    Crtwtann,  moJtfftme,  J!  prim  livl  aejimpnci  vU 

f*  365.  Jffgula  tr»dantur  :  afiofiti/j!  ftatim  sk 

1  The  anilyfis  of  the  lawt  of  Eof-  initio  rudem  adbuc  et  infirmum  animum 

Uady  firft  publiihedy /f.  D.  1756,  and  fluJiofimu/ritudincac  varietaurerumettim 

czbibtting  the  order  and  principal  divi-  ravimus,  duorum  alterym,  aut  dtfertcrem 

601M of  the  eafaing Com mintarizsj  ftudi»rumtffiiimnh  '«'  ^«*" magna  lab^m 

which  were  originally  fubmitted  to  the  rtfjatpeetiam  cum  aiffidentia  ( quae  pU' 

nnivcriity  inaprivatecuurfc  ofleduies,  rum^ue  jwvcnei  avertitj  ferws  ad   id 

A.D.  1753.  perdu  emus  f  ad  quod,  Itviore  wa  duff  us, 

»  IncrpUmibut  nohis  enptnere  jurapo  •  Jint  magna  labcre,  it  fint  uUa  diffidtutia 

pun  Rmani,  ita  vUtntur  tradiffttcm*  maturiasptrducipotuijpt.    Infi,  I.  j .  a. 
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the  ftudcnt  be  loaded  at  the  firft  with  a  multitude  and  varie- 
ty of  matter,  it  will  either  occafion  him  to  defert  his  ftudies* 
or  will  carry  him  heavily  through  them,  with  much  labour, 
delay,  and  defpondencc.  1  hife  originals  (hould  be  traced 
to  their  fountains,  as  well  as  our  diftance  will  permit  j  to 
the  cuftoms  of  the  Britons  and  Germans,  as  recorded  by 
Caefar  and  Tacitus  ;  to  the  codes,  of  the  northern  nations 
on  the  continent,  and  more  efpecially  to  thofe  of  our  owi^ 
Saxon  princes;  to  the  rules  of  the  Roman  law  either  left 
here  in  the  days  of  Papinian,  ox  imported  by  Vacarius  and 
£  36  ]  his  followers ;  but  above  all,  to  that  inexhauftible  refervoir  of 
legal  antiquities  and  learning,  the  feodallaw,  or,  asSpelman  • 
has  entitled  it,  the  law  of  nations  in  our  weftern  orb.  Thefe 
primary  rules  and  fundamental  principles  fhould  be  weighed 
and  compared  with  the  precepts  of  the  law  of  nature,  and 
the  praftice  of  other  countries  ;  (hould  be  explained  by  rea- 
fons,  llluftrated  by  examples,  and  confirmed  by  ui?do.\ibted 
authorities  5  their  hiilory  fliould  be  deduced,  their  changes 
and  revolutions  obferved,  and  it  (hould  be  fhewn  how  far 
they  are  connefted  with,  or  have  at  any  time  been  aiFe£le4 
by,  the  civil  tranfadions  of  the  kingdom 

A  PLAN  of  this  nature,  if  executed  with  care  and  ability, 
cannot  fail  of  adminiftering  a  mod  ufeful  and  rational  en- 
tertainment to  ftudents  of  all  ranks  and  profeffions ;  and  yet 
it  muft  be  confeffed  that  the  ftudy  of  the  laws  is  not  merely 
a  matter  of  amufement ;  for,  as  a  very  judicious  writer'  has 
obferved  upon  a  fimilar  occafion,  the  learner  "  will  be  con- 
«<  fiderably  difappointed,  if  he  looks  for  entertainment  with- 
«<^  out  the  expence  of  attention,"  An  attention,  however^ 
not  greater  than  is  ufually  beftowed  in  maftering  the  rudi-* 
raents  of  other  fciences,  or  fometimes  in  purfuing  a  favou- 
rite recreation  or  exercife.  And  this  attention  is  not  equal- 
ly ncceflary  to  be  exerted  by  every  ftudent  upon  every  occa- 
fion. Some  branches  of  the  law,  as  the  formal  procefs  of 
^ivil  fuits,  and  the  fubtle  diftinftions  incident  to  landed  pro- 

•  Of  parKaincnts.  57*  \  Dr  Ta>lor's  pref.  to  Elan,  of  civil  law. 
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perty,  which  arc  the  mod  difficult  to  be  thoroughly  Uiider- 

ftood,  arc  the  leaft  worth  the  pains  of  undcrftanding,  e*cept* 

tQ  fucfa  gcntlctnen  as  intend  to  purfue  the  prdfeffion.    To 

others  I  may  venture  to  apply,  with  a  flight  alteration,  the 

words  of  Sir  John  Fortefcue",  when  firft  his  roval   pupil* 

determines  to  engage  in  this  ftudy.     *'  It  will  not  be  necef- 

'<  fary  for  a  gentleman,  as  fuch,  to  examine  with  a  cloTe  ap- 

"  plication  the  critical  niceties  of  the  law.     It  will  fully  be 

"  fufficient,  and  he  may  well  enough  be  denominated  a 

"  lawyer,  if  under  the  inftrudlion  of  a  mafter  he  traces  up 

•*  the  principles  and  grounds  of  the  law,  even  to  their  ori-  [  37  ] 

"  ginal  elements.    Therefore  in  k  very  (hort  period,  and 

"  with  very  little  labour,  he  may  be  fufficiently  informed  in 

*^  the  laws  of  his  country,  if  he  will  but  apply  his  mind  in 

'<  good  earned  to  receive  and  apprehend  them.  For,  though 

«*  fuch  knowlege  as  is  neceflary  for  a  judge  is  hardly   to 

"  be  acquired  by  the   lucubrations  of  twenty  years,  yet, 

"  with  2   genius  of  tolerable  perfpicacity,  that  knowlege 

"  which  is  fit  for  a  perfon  of  birth  or  condition  may  be 

"  learned  in  a  fingle  year,  without  negledling  his  other  im^ 

"  provements." 

To  the  few  therefore  (the  very  few  I  am  perfuaded,)  that 
entertain  fuch  unworthy  notions  of  an  univerfity,  as  to  fup- 
pofe  it  intended  for  mere  diflipation  of  thought ;  to  fuch  as 
mean  only  to  while  away  the  auk  ward  interval  from  childhood 
to  twenty-one,  between  the  reftralnts  of  the  fchool  and  the 
licentioufnefs  of  politer  life,  in  a  calm  middle  ilate  of  men- 
tal and  of  moral  ina£^ivity ;  to  thefe  Mr  Viner  gives  no  in- 
vitation to  an  entertainment  which  they  never  can  relifli. 
But  to  the  long  and  illuftrious  train  of  noble  and  ingenuous 
joQth,  who  are  not  more  diftinguifhed  among  us  by  their 
birth  and  pofTeffions,  thah  by  the  regularity  of  their  condudl 
and  their  third  after  ufeful  knowlege,  to  thefe  our  benefac- 
tor has  confecrated  the  fruits  of  a  long  and  laborious  life, 
worn  out  in  the  duties  of  his  calling  ;  and  will  joyfully  reflect 
(if  fuch  reile&ions  can  be  now  the  employment  of  his 

9  Dt  laud.  Leg.  Cm  S. 
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thoughts)  that  he  could  not  more  effe£%uaUy  haYc  bene- 
fited poftcrity,  or  contributed  to  the  fcrvicc  of  the  public, 
than  by  founding  an  inftitution  which  may  inftru&  the 
rifing  generation  in  the  wifdom  of  our  civil  polity^  and  in** 
fpire'them  with  a  defire  to  be  ftill  better  acquainted  with  the 
laws  and  conftitution  of  their  country. 
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LAW,  in  it's  moft  general  and  comprehcnfivc  fcnfc, 
iignifies  a  rule  of  a£lion ;  and  is  applied  indifcrimi- 
nately  to  all  kinds  of  a£lion,  whether  animate  or  in- 
animate, rational  or  irrational.  Thus  we  fay,  the  laws  of 
motion,  of  gravitation,  o(  optics,  or  mechanics,  as  well  as 
the  laws  of  nature  and  of  nations.  And  it  is  that  rule  of 
a£lion,  which  is  prefcribed  by  fome  fuperior,  and  which  tlic 
inferior  is  bound  to  obey. 

Thus  when  the  fugrcme  being  formed  the  univcrfe,  and 
created  matter  out  of  nothing,  he  imprcffed  certain  princi- 
ples upon  that  matter,  from  which  it  can  never  depart^  and 
without  which  it  would  ceafe  to  be.     When  he  put  that 
matter  into  motion,  he  eilabliflied  certain  laws  of  motion, 
to  which  all  moveable  bodies  muft  conform.     And,  to  d»- 
fcend  from  the  greateft  operations  to  the  fmalleft,  when  z, 
workman  forms  a  clock,  or  other  piece  of  mechanifm,  he 
eftabliflies  at  his  own  pleafure  certain  arbitrary  laws  for  it's 
direAion  ;  as  that  the  hand  (hall  defcribe  a  given  fpace  in  a 
given  time ;  to  which  law  as  long  as  the  work  conforms,  fo 
long  it  continues  in  perfe£lion,  and  anfwers  the  end  of  it'« 
formation. 

If  we  farther  advance,  from  mere  ina£^ive  matter  to  ve» 
getable  and  animal  life,  we  {hall  find  them  ftill  governed  by 
laws ;  more  numerous  indeed,  but  equally  fixed  and  invaria^ 
Uc.  The  whole  progrefs  of  plants,  from  the  feed  to  the  root, 
and  from  thence  to  the  feed  agiin;— -the  method  of  animal 

nutrition^ 


J9  0/  the  N.ATiTRE  of        Introd. 

nutritiotij  digeftion,  fecretion,  and  all  other  branches  of 
vital  oeconomy  ; — arc  not  left  to  chance,  or  the  will  of  the 
creature  itfelf,  but  arc  performed  in  a  wondrous  involuntary 
manner,  and  guided  by  unerring  rules  laid  down  by  the 
great  creator. 

This  then  is  the  general  fignlfication  of  law,  a  rule  of 
aftion  diftated  by  fome  fuperior  being  :  and,  in  thofe  crea- 
tures that  have  neither  the  power  to  think,  nor  to  will,  fuch 
laws  muft  be  invariably  obeyed,  fo  long  as  the  creature  itfelf 
fubfifts,  for  it's  exiftence  depends  on  that  obedience.  But 
laws,  in  their  more  confined  fenfe,  ( i )  and  in  which  It  is  our 

(i)  This  perhaps  is  the  only  fenfe  in  which  the  word  Aztvcan  he 
flri£Uy  ufjd ;  for  in  alk cafes  where  it  is  not  applied  to  human 
condud,  it  may  he  confldered  as  a  metaphor,  and  in  every  inAance 
a  more  appropriate  term  may  be  found.  When  it  is  ufed  to  ex- 
prefs  the  operations  of  the  Deity  or  Creator,  it  comprehends  ideas 
very  different  from  thofe  which  are  included  in  it's  fignification 
when  it  is  applied  to  man,  or  his  other  creatures.  The  volitions 
of  the  Almighty  are  his  laws,  he  had  only  to  will  <pu:^  yv»ip-^oi  k%^ 
tyiNTo.  When  we  apply  the  word  lauu  to  motion,  matter,  or  the 
works  of  nature  or  of  art,  we  fhall  find  in  every  cafe,  that  with 
equal  or  greater  propriety  and  perfpicuity,  we  might  have  ufed  the 
words  qualiiy,  property  9  or  peculiarity, ^^^q  tiy  that  it  is  a  law 
of  motion,  that  a  body  put  in  motion  in<vacuo  muft  forever  go  for- 
ward in  a  flraight  line  with  the  fame  velocity  ;  that  it  is  a  law  of 
nature,  that  particles  of  matter  fliall  attract  each  other  with  a  foro^ 
that  varies  inverfely  as  the  fquare  of  the  diftance  from  each  other  ; 
and  mathematicians  fay,that  a  feries  of  numbers  obferves  a  certain 
law,  when  each  fubfcquent  term  bears  a  ceriain  relation  or  propor- 
tion to  the  preceding  term  :  but  in  all  thefe  inilances  we  might  as 
well  have  ufed  the  word  property  or  quality^  it  being  as  much  th^ 
property  of  all  matter  to  move  in  a  ftraight  line,  or  to  gravitate,  as 
it  is  to  be  folid  or  extended  ;  and  when  we  fay  that  it  is  the  law  of 
a  feries  that  each  term  is  the  fquare  or  fquare-root  of  the  preced- 
ing term,  we  mean  nothing  more  than  that  fuch  is  it's  property  or 
peculiarity.  And  the  word  law  is  ufed  in  this  fenfe  in  thofe  cales 
only  which  are  fandlioned  by  ufage ;  as  it  would  be  thought  a  harfk 
cxpreffion  to  fay,  that  it  is  a  law  thatfnow  fhould  be  white,  or  that 
fire  fhould  burn.     Wheo  a  i^echanic  forms  a  clock,  he  eftablifhes 

a  model 
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prcfcnt  buCnefs  to  conGdcr  them,  denote  the  rules,  not  of 
adion  in  general,  but  of  human  action  or  conduct :  that  is, 
the  precepts  by  which  man,  the  nobleft  of  all  fublunary 
beings,  a  creature  endowed  witli  both  reafou  and  freewill,  is 
commanded  to  make  ufe  of  thofe  facilities  in  the  general  re* 
gulation  of  his  behaviour, 

Man,  conGdered  as  a  creature,  mull  neceflarily  be  fubjedl 
to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent  be- 
ing. A  being,  independent  of  any  other,  has  no  rule  to  pur- 
fuc,  but  fuch  as  he  prefcribes  to  himfelf  *;  but  a  (late  of  de- 
pendence will  inevitably  oblige  the  inferior  to  take  the  will 
of  him,  on  whom  he  depends,  as  the  rule  of  his  conduft : 
not  indeed  in  every  particular,  but  in  all  thofe  points  where- 
in his  dependence  confifts.  This  principle  therefore  has 
more  or  lefs  extent  and  effeft,  in  proportion  as  the  fuperio- 
rity  of  the  one  and  the  dependence  of  the  other  is  greater  or 
lefs,  abfolute  or  limited.  And  confcquently,  as  man  de- 
pends abfolutely  upon  his  maker  for  every  thing,  it  is  ne* 
ceiTary  that  he  fliould  in  all  points  conform  to  his  maker's 

wai 

This  will  of  his  maker  is  called  the  law  of  nature.    For  — 

as  God,  when  he  created  matter,  and  endued  it  with  a  prin-  — 

a  model  of  it  either  in  fad  or  in  his  mind,  according  to  his  plea- 
fure ;  but  if  he  fhould  refolve  that  the  wheels  of  bis  clock  fliould 
move  contrary  to  the  ufoal  rotation  of  fimilar  pieces  of  mechanifm, 
we  coald  hardly  with  any  propriety  eftabliflied  by  ufage  apply  the 
term  Unn  to  his  fcheme.  When  law  is  applied  to  any  other  objed 
than  man,  it  ceafes  to  contain  two  of  it's  eifential  ingredient  ideas^ 
viz.  difobedience  and  punifliment* 

Hooker,  in  the  beginning  of  his  Ecclefiaftical  Polity,  like  the 
l^itoed  judge,  has  with  incomparable  eloquence  interpreted  /ow  in 
it's  mod  general  and  comprehensive  fenfe.  And  moft  writers  who 
treat  law  as  a  fcience*  begin  with  fuch  an  explanation.  Bat  the 
Editor,  though  it  may  feem  prefumptaous  to  quellion  fuch  autho« 
rity,  has  thought  it  his  duty  to  fuggeft  thefe  fewobfervations  upoa 
(he  fignificatioA  of  the  word  law^ 

ciple 
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ciple  of  mobility,  eftabliflxed  certain  rules  for  the  perpetual 
direflion  of  that  motion  ;  fo,  when  he  created  man,  and  en- 
dued him  with  freewill  to  conduft  himfelf  in  all  parts  of 
C  4^  3  life,  he  laid  down  certain  immutable  laws  of  human  nature^ 
whereby  that  freewill  is  in .  feme  degree  regulated  and  re- 
ftrained,  and  gave  him  alfo  the  faculty  of  reafon  to  difcover 
the  purport  of  thofe  laws. 

Considering  the  creator  only  as  a  being  of  infinite  ftnvtr^ 
he  was  able  unqueftionably  to  have  prefcribed  whatever  laws 
he  pleafed  to  his  creature,  man,  however  unjuft  or  fevere. 
But  as  he  is  alfo  a  being  of  infinite  wi/dom,  he  has  laid  down 
only  fuch  laws  as  were  founded  in  thofe  relations  of  juftice^ 
that  exifted  in  the  nature  of  things  antecedent  to  any  pofi* 
tive  precept.  Thefe  are  the  eternal,  immutable  laws  of  good 
2nd  evil,  to  which  the  creator  himfelf  in  all  his  difpenfations 
conforms ;  ancl  which  he  has  enabled  human  reafon  to  dif- 
cover, fo  far  as  they  arc  neccffary  for  the  condudl  of  human 
a£lions.  Such  among  others  are  thefe  principles :  that  wc 
(hould  live  honellly  (2),  fliould  hurt  nobody,  and  (hould  ren- 
der to  every  one  his  due ;  to  which  three  general  precepts 
Juftinian  *  has  reduced  the  whole  dodrine  of  law. 

But  if  the  difcovery  of  thefe  firft  principles  of  the  law  of 
nature  depended  only  upon  the  due  exertion  of  right  reafon, 

■  y^r/j  praecepta  funt  bate,  bontfie  ntwerij  alterum  nan  taedere,  fuum  cuifue 
trthuifi,    Jnfl.  I.  1.3. 

(a)  It  is  rather  remarkable  that  both  Harris,  in  his  tranfiation  of 
Juftinian's  Inilitutes,  and  the  learned  Commentator,  whofe  pro- 
found learning  and  elegant  ta(le  in  the  dai&cs  no  one  will  ques- 
tion, ihould  render  in  EngYi&i^  bomtftenji'vertt  tolive  honeflly. — The 
language  of  the  InHitutes  is  far  too  pure  to  admit  of  that  interpret- 
adon ;  and  beildes,  our  idea  of  honedy  is  fully  conveyed  by  the 
words/uum  ctd^ue  trihuere.  I  (hould  prefuroe  to  think  that  boiOpi 
^n*oer€  iignifies  to  live  honourably,  or  with  decorum,  or  hitnfiance ; 
and  that  this  precept  was  intended  to  comprise  that  dafs  of  duties* 
of  which  the  violations  are  ruinous  to  fociety,  not  by  immediate  but 
remote  confequences,  as  drunkennefs,  debauchery,  profancnefs* 
extravagance,  gaming,  &c. 

smd 
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and  could  not  otherwife  be  obtained  than  by  a  chain  of  me* 
taphyfical  difquiritiohs>  mankind  would  have  wanted  fome 
inducement  to  have  quickened  their  inquiries,  and  the  great- 
er part  of  the  world  would  have  refted  content  in  mental  in- 
doJence,  and  ignorance  it's  infcparable  companion.  '  As 
therefore  the  creator  is  a  being,  not  only  of  infinite  power^ 
and  wifdomy  but  alfo  of  infinite  goodnefsy  he  has  been  pleafed 
fo  to  contrive  the  conftltution  and  frame  of  humanity,  that 
we  {houid  want  no  other  prompter  to  inquire  after  and  pur- 
fuc  the  rule  of  right,  but  only  our  own  felf-lovc,  that  uni- 
verfal  principle  of  a£^ion.  For  he  has  fo  intimately  coo- 
ne£bed,  fo  infeparably  interwoven  the  laws  of  eternal  jufticc 
with  the  happinefa  of  each  individual,  that  the  latter  cannot 
be  attained  but  by  obferving  the  former ;  and,  if  the  former 
ht  punflually  obeyed,  it  cannot  but  induce  the  latter*  Ia 
confequence  of  which  mutual  conne£l;onof  juftice  and  hu- 
man felicity,  he  has  not  perplexed  the  law  of  nature  with  a  t  4*  3 
multitude  of  abftrafled  rules  and  precepts,  referring  merely . 
to  the  fitnefs  or  unfitnefs  of  things,  as  fome  have  vainly  fur- 
mifed  ;  but  has  gracioufly  reduced  the  rule  of  obedience  to 
this  one  paternal  precept,  «*  that  man  fhould  purfue  his  own 
^*  true  and  fubftantial  happinefs.^  This  is  the  foundatioa 
of  what  we  call  ethics,  or  natural  law.  For  the  feveral  ar- 
ticles into  which  it  is  branched  in  our  fyftems,  amount  to 
no  more  than  demonftrating,  that  this  or  that  a£lion  tends 
to  man's  real  happinefs,  and  therefore  very  juftly  concluding 
that  the  performance  of  it  is  a  part  of  the  law  of  nature ;  or, 
on  the  other  hand,  that  this  or  that  adlion  is  deftru&ivje  of 
man's  real  happinefs^  and  therefore  that  the  law  of  nature 
/orbids  it. 

This  law  of  nature,  being  coeval  with  mankind  and  dl£tat« 
cdJ>y  God  himfelf,  is  of  courfe  fuperior  in  obligation  to 
any  otben  It  is  binding  over  all  the  globe  in  all  countrie8,aiid 
at,  all  times :  no  human  laws  are  of  any  validity,  if  contrary 
to  this  (3) ;  and  fuch  of  them  as  are  valid  derive  all  their 

(3)  Lord  chief  juftice  Hobart  has  alfo  advanced,  that  even  an 
^  of  parliament  made  againft  natural  juftice,  as  to  make  a  man  a 

judge 
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force,  and  all  their  authority,  mediately  or  immediately, 
from  this  original. 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  ftill  neceflary  to  have  recourfe  to  rea- 
fon  :  whofe  office  it  is  to  difcover,  as  was  before  obfervcd^ 
what  the  law  of  nature  diref^s  in  every  circumftance  of 
life;  by  confidering,  what  method  will  tend  the  mod  effec-* 
tually  to  our  own  fubilantial  happinefs*  And  if  our  reafon 
were  always,  as  in  our  firft  anceftor  before  his  tranfgreflion, 
clear  and  perfetl,  unruffled  by  paffions,  unclouded  by  preju- 
dice, unimpaired  by  difeafe  or  intemperance,  the  talk  would 
.  be  pleafant  and  eafy  \  wc  fhould  need  no  other  guide  but  this» 
But  every  man  now  finds  the  contrary  in  his.  own  experience ; 
that  his  reafon  is  corrupt,  and  his  underilanding  full  of  ig- 
norance and  error. 

This  has  given  manifold  occafion  for  the  benign  interpo* 
Ction.  of  divine  providence ;  which,  in  compaffion  to  the 
frailty,  the  imperfedlion,  and  the  blindnefs  of  human  reafou, 
t  42  ]  hath  been  pleafed,  at  fundry  times  and  in  divers  manners, 
to  difcover  and  enforce  it's  laws  by  an  immediate  and  dired^ 
revelation.  The  doftrines  thus  delivered  we  call  the  reveal- 
ed or  divine  law,  and  they  are  to  be  found  only  in  the  holy 
fcriptures.    Thefe  precepts,  when  revealed,  are  found  upon 

judge  in  his  own  caufe,is  void  in  itfelf,  for  jura  naturae funt  immutahi' 
lia,  and  they  are  Uges  legum,  (Hob.  87.)  With  deference  to  thcfe 
high  authorities^  1  fhould  conceive  that  in  no  cafe  whatever  can  a 
judge  oppofe  his  own  opinion  and  authority  to  the  clear  will  an^ 
declaration  of  the  legiilature.  His  province  is  to  interpret  and 
obey  the  mandates  of  the  fapreme  power  of  the  ilate.  And  if  an 
ftdl  of  parliament,  if  we  could  fuppofe  fuch  a  cafe,  (hould,  like  the 
cdidl  of  Herod,  command  all  the  children  under  a  certain  age  to 
be  (lain,  the  judge  ought  to  reiign  his  office  rather  than  be  auxi- 
liary to  it's  execution ;  but  it  could  only  be  declared  void  by  the 
high  authority  by  which  it  was  ordained.  The  learned  judge 
himfelf  is  alfo  of  this  opinion  in  p.  91. 

comparifoa 
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comparifon  to  be  really  a  part  of  the  oiiginal  law  of  nature^ 
as  they  tend  in  all  their  confequences  to  man's  felicity.  But 
We  are  not  from  thence  to  conclude  that  the  knowlege  of 
thefe  truths  was  attainable  by  reafon,  in  it's  prefent  corrupt* 
cd  ftate ;  fince  we  find  that,  until  they  were  revealed,  they 
were  hid  from  the  wifdom  of  ages.  As  then  the  moral  pre- 
cepts of  this  law  are  indeed  of  the  fame  original  with  thofe 
of  the  law  of  nature,  fo  their  intrinfic  obligation  is  of  equal 
ftrength  and  perpetuity.  Yet  undoubtedly  the  revealed  law 
ts  of  infinitely  more  authenticity  than  that  moral  fyftem^ 
which  is  framed  by  ethical  writers,  and  denominated  the  na- 
tural law.  Becaufe  one  is  the  law  of  nature,  expiefsly  de* 
clared  fo  to  be  by  God  himfelf  5  the  other  is  only  what,  by 
the  aillftance  of  human  reafon,  we  imagine  to  be  that  law. 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  for- 
mer, both  would  have  an  equal  authority :  but,  till  then^ 
they  can  never  be  put  in  any  competition  together. 

Upon  thefe  two  foundations,  th%lav/  of  nature  and  the 
law  of  revelation,  depend  all  human  laws  ;  that  is  to  fay,  no 
human  laws  fhould  be  fuffered  to  contradict  thefe.  There 
arc,  it  is  true,  a  great  number  of  indifferent  points,  in  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty  5  but  which  are  found  neceffary  for  the  benefit  of  fo- 
ciety  to  be  reflrained  within  certain  limits.  And  herein  it 
is  that  human  laws  have  their  greateft  force  and  efficacy  i 
for,  with  regard  to  fuch  points  as  are  not  indifferent,  human 
laws  are  only  declaratory  of,  and  aft  in  fubordination  to,  the 
former.  To  inftance  in  the  cafe  of  murder :  this  is  exprefs- 
ly  forbidden  by  the  divine,  and  demonftrably  by  the  natural 
law ;  and  from  thefe  prohibitions  arifes  the  true  unlawful- 
nefs  of  this  crime.  Thofe  human  laws  that  annex  a  pu- 
nifliment  to  it,  do  not  at  all  increafe  it's  morpJ  guilt,  or  fuper- 
add  any  frefli  obligation  in  foro  confcientiae  to  abftain  from  [  43  ] 
it's  perpetration.  Nay,  if  any  human  law  fliould  allow  or 
injoin  us  to  commit  it,  we  are  bound  to  tranfgrefs  that  hu- 
man law,  or  elfe  we  muft  offend  both  the  natural  and  the 
divine.  6ut  with  regard  to  matters  that  are  in  themfelves 
indiffercnt,and  are  not  commanded  or  forbidden  by  thofe  fa- 
4  perior 
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perlor  laws ;  fucli»  for  inftance^  as  exporting  of  wool  into 
foreign  countries  \  here  the  inferior  legiflaturc  hasfcopeand 
opportunity  to  interpofe,  and  to  make  that  a£lion  unlawful 
which  before  was  not  fo. 

If  man  were  to  live  in  a  ftate  of  nature,  unconne^ed 
with  other  individuals,  there  would  be  no  occafion  for  any 
other  laws,  than  the  law  of  nature  (4),  and  tlie  law  of  God. 
Neither  could  any  other  law  poffibly  ex  id ;  for  a  law  always 
fuppofes  fome  fuperior  v/ho  is  to  make  it ;  and  in  a  ftate  of 
nature  we  are  all  equal,  without  any  other  fuperior  but  him 
who  is  the  autlior  of  our  being.  But  man  was  formed  for 
fociety ;  and,  as  is  demonftrated  by  the  writers  on  this  fub- 
jcft  ^y  is  neither  capable  of  living  alone,  nor  indeed  has  the 
courage  to  do  it.  However,  as  it  is  wnpoflible  for  the  whole 
race  of  mankind  to  be  united  in  one  great  fociety,  they  muft. 
neceffarily  divide  into  many;  and  form  feparatc  ftatesj^ 
commonwealths,  and  nations,  entirely  independent  of  each 
other,  and  yet  liable  to  a  mutual  intercourfe.  Hence  arifes 
a  third  kind  of  law  to  regulate  this  mutual  intercourfe 
called  "  the  law  of  nations:'*  which,  as. none  of  thefe 
ftates  will  acknowlege  a  fuperiority  in  the  other,  cannot 
be  dictated  by  any  5  but  depends  entirely  upon  the  rules  of 
natural  law,  or  upon  mutual  compacts,  treaties,  leagues, 
and  agreements  between  thefc  feveral  conununities :  in  the 

b  Pu/fendorf,  /.  7.  f.  i.  compared  whh  Barbeyrac^s  commentary. 

(4)  The  law  of  nature,  or  morality,  which  teaches  the  duty  to- 
wards one's  neighbour,  would  fcarce  be  wanted  in  a  folitary  (late, 
where  man  is  unconnected  with  man.  A  Itate  of  nature,  to  which 
the  laws  of  nature,  or  of  morals,  more  particularly  refer,  muft  (ig- 
n'lfy  the  itate  of  men  when  they  afTociate  together  previous  to,  or 
independent  of,  the  inftitutions  of  regular  government.  The 
idaal  equality  of  men  in  fuch  a  (late  no  more  precludes  the  idea 
of  a  law,  than  the  fuppofcd  equality  offubjefts  in  a  republic— 
The  fuperior,  who  would  prefcribe  and  enforce  the  law  in  a  ftate 
of  nature,  would  be  the  colledive  force  of  the  wife  and  good,  as  the 
fuperior  in  a  perfedt  republic  is  a  majority  of  the  people,  or  the 
power  to  which  the  majority  delegate  their  authority. 

con{trii£tioia 
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conftruAion  alfo  of  which  eompafts  we  have  no  other  rule 
to  rcfort  to,  but  the  law  of  nature  ; .  being  the  only  one  to 
which  all  the  communities  are  equally  fubje£t:  and  therefore 
the  civil  law  ^  very  juftly  obfcrves,  that  quod  nafuratis  ratio 
imer  omnes  hsmines  conflituit^  vacatur  jus  gentium* , 

Thus  much  I  thought  it  neceflary  to  premife  concerning  [  44  ] 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  I  proceeded  to  treat  more  fully  of  the  principal  fub^- 
jedof  this  fe£lion  municipal  or  civil  law  ;  that  is,  the  rul^ 
by  which  particular  diftrifts,  communities,  or  nations  a^c 
governed ;  being  thus  defined  by  Juftinian  **,  **  jus  civile  eft 
"  quod  quifque Jibi  populus  confiituit^  I  call  it  municipal  law, 
in  compliance  with  common  fpecch;  for,  though  ftndlly 
that  expreflion  denotes  the  particular  cuftoms  of  one  fingic  . 
municipium  or  free  town,  yet  it  may  with  fufficient  propriety 
be  applied  to  any  one  (late  or  nation,  which  is  governed  by 
die  lame  laws  and  cuftoms. 

Municipal  law,  thus  underftood,  is  properly  defined 
to  be  **  a  rule  of  civil  condud  prcfd-ibed  by  the  fupreme 
*'  power  in  a  (late,  commanding  what  is  right  and  prohibit- 
"  ing  what  is  wrong  (5)/*  Let  us  endeavour  to  explain  it's 
fcveral  properties,  as  they  arife  out  of  this  definition. 

<  Tf.  X.  I.  9.  ^  UJt.  u  1«  \m 


(5)  Though  the  learned  Judge  treats  this  as  a  favourite  defini* 
tion,  yet  when  it  is  examined,  it  will  not  perhaps  appear  (b  fatif- 
fadory,  as  the  definition  of  civil  or  municipal  law»  or  the  law  of 
the  land,  cited  above  from  juflinian's  Inftitutes ;  viz.  ^od  quifqnt 
fftdus  ipfifibijus  conftituit,  id  ipfius  proprium  ci*uitatu  tft^  *vocatur* 
que  jus  civile  f  quafijus  proprium  ipfius  civitatis, 

A  municipal  law  is  completely  expreiTed  by  the  /irfl  branch  of 
Ae  definition— '<  A  rule  of  civil  condufl  prefcribcd  by  the  fu- 
•*  preme  power  ina  date."— And  the  latter  branch, "  commanding* 
**  what  is  right  and  prohibiting  what  is  wrong,"  muft  either  be  (j-/ 
perflaoos,  or  convey  a  defedive  idea  of  a  municipal  law;  for  if 
Qghc  and  wrong  are  referred  to  the  municipal  law  iLfcLf,  then^ 

Vol,  !•  £  whatever 
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And,  firft>  it  is  a  rule :  not  a  tranGent  fudden  order  from 
a  fupcrior  to  or  concerning  a  particular  perfon ;  but  fomething 
permanent,  uniform,  and  univerfaL  Therefore  a  particular 
a£l  of  the  legiflature  to  confifcate  the  goods  of  Titius,  or  to 
attaint  him  of  high  treafon,  does  not  enter  into  the  idea  of 
a  municipal  law :  for  the  operation  of  this  zGt  i$  fpent  upon 
Titius  only,  and  has  no  relation  to  the  community  in  gene- 


whatever  k  commaDds  is  ri^t,  and  what  it  prohibits  is  wrong, 
and  the  daufe  would  be  infignificauit  uutoiogy.  But  if  right 
and  wrong  are  to  be  referred  to  the  law  of  nature^  then  the  defini- 
tion will  become  deficient  or  erroneous  ;  for  though  the  municipal 
law  may  feldom  or  never  command  what  is  wrong,  yet  in  ten 
thoufand  infhinces  it  forbids  what  is  right. — ^It  forbids  an  unqua* 
lified  perfon  to  kill  a  hare  or  a  partridge  ;  it  forbids  a  man  to  ex* 
ercife  a  trade  without  having  ferved  feven  years  as  an  apprentice  ; 
it  forbids  a  man  to  keep  a  horfe  or  a  fervant  without  paying  the 
tax.  Now  all  thefe  ads  were  perfe6Uy  right  before  the  prohibi- 
tion of  the  municipal  law.  The  latter  claufe  of  this  definition 
feems  to  have  been  taken  from  Cicero's  definition  of  a  law  of  na* 
ture^  though  perhaps  it  is  there  free  from  the  objections  here  fug- 
gelled,  Lexiftfumma  "ratio  injita  a  naturd  ^tutjuhetta^fiuefacienim 
Jiuit  probibetque  eontraria.     Cic.  de  Leg.  lib.  i.  c.  6. 

The  defcription  of  law  given  by  Demofthenes  is  perhaps  the 
moft  perfeA  and  fatisfadory  thit  cai\  either  be  found  or  con- 
ceived :  0»  a  p^fAM  TO  it*m^f  tteu  r^  m»Kb»  not  rl  ffvyi^i^w  ffwKntreut 
$uil  TttTo  ^vrSau*  Mai  lim^xt  tv^Aiif  noivor  raro  v^ayfMt  inthi^f^^ 
waaip  taut  4Mu  o^ioy*  xatt  tlt*  tn  fOfM^^  5  wareet^  v^fftiMti  Ti»&i^Sai 
iia  TQ^Xdi,  K*t  fMXi^d't  9Ti  waif  if i  »^f  w^fuc  /uet?  xa\  ^vfn  B§2f^ 
ioyfjut   i  ei»B^u7f»nf  PfWifMnf^    twapo^Bvfiet   If  vvf   t«tf^i*w  ««i  A««^«r> 

wuXiu  "  The  defign  and  object  of  laws  is  to  afcertain  what  is  juil« 
"  honourable,  and  expedient ;  and  when  that  is  difcovered,  it  is 
**  proclaimed  as  a  general  ordinance,  equal  and  iippartial  to  all. 
<«  This  is  the  origin  of  law,  which,  for  various  reafons,  all  are  on- 
"  der  an  obligation  to  obey,  but  efpecially  becaufe  all  law  is  the 
♦*  invention  and  gift  of  Heaven,  the  fcntiment  of  wife  men,  the 
<'  correction  of  every  offence,  and  the  general  compact  of  the 
*'  ilate  t  to  live  in  conformity  with  which  is  the  duty  of  every 
•'  iadividual  in  fodety.'*    Orat,  i.  cont,  Artftogit, 

rail 


ral ;  it  is  rather  a  fcntence  than  a  law.  tiut  ati  a£t  to  declare 
that  the  crime  of  which  Titius  is  accufcd  (hall  be  deemed 
high  trcafon ;  this  his  permanency.  Uniformity,  and  univcr- 
fality,  and  therefore  is  properly  a  rule.  It  is  alfo  called  a  rw/^, 
to  diftingUifh  it  from  advice  oit  cottnfel^  which  we  afe  at  liberty 
to  follow  of  not,  as  we  fee  proper,  and  to  Judge  upoil  the 
rcafonablenefs  Or  unrcafonableriefs  of  the  thing  advifcd : 
whetcas  out  obedience  to  the  la^  depends  riot  upon  our  ap^ 
frddtwt,  but  upon  Oic  makef^j  wi/L  Counfel  is  only  matter 
of  perfuafion,  law  is  matter  of  injunftion ;  counfel  afts 
only  upon  the  willing,  law  upon  the  unwDling  alfo. 

It  is  alfo  called  a  HrAr,  to  diftinguifli  it  from  it  (^ompaSt  or  [  4S  ] 
agreement  \  for  a  coittpaa  is  a  promifc  pfoeeedbg  /rtm  us, 
law  is  a  command  diteOed  to  us.  The  language  of  a  compail 
is,  "  I  will,  or  will  not,  do  thisj"  that  of  a  law  Is,  «  thoii 
•«  flialt,  or  fliolt  not,  do  it-"  It  ift  true  theA;  is  art  obligation 
which  a  compaa  carries  with  it,  equal  in  p6int  of  conlciencc 
to  that  of  a  lawj  but  then  the  original  of  the  obligation  is 
dificrcnt.  Incompafts,  we  ourfelves  determine  and  pro* 
mife  what  fliall  be  done,  before  we  are  obliged  to  do  it  j  in 
laws,  we  arc  obliged  to  aft  without  ourfelves  determining 
or  promifing  any  thing  at  alL  Upon  thcfc  accounts  law  is 
defined  to  be  *«  a  rule!* 

Municipal  law  is  alfo  «  a  fuTe  5^  AvU  cottduS.**  This 
diftinguiftics  municipal  law  from  the  natural,  or  revealed  • 
the  formet  of  which  is  the  rule  of  moral cotxAnCtiZtid  the  latter 
not  only  the  rule  of  moral  condufb,  hut  alfo  the  rule  of  faith. 
Thcfe  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himfelf,  and  to  his  neighbour^  confidcrcd  in  the  light 
<rf  an  individual.  But  municipal  or  civil  law  regards  him 
aMb  as  a  citizen,  and  bound  to  other  duties  towards  his  neigh- 
bour, than  thofc  of  mere  nature  and  religion :  duties,  which 
he  has  engaged  in  by  enjoying  the  benefits  of  the  common 
union  j  and  which  amount  tO  no  more,  than  that  he  do  con- 
tribute, on  bis  part^  to  the  fubfiftence  and  peace  of  the  fociety. 

Ea  It 
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It  is  likcwife  *«  a  rule  prefcrihed^  Becaufc  aWrcrefoIu'* 
tion,  confined  in  the  bread  of  the  legiflator,  without  mani- 
fefting  itfelf  by  fome  external  fign,  can  never  be  properly  a 
law.  It  is  requifite  that  this  refolution  be  notified  to  the 
people  who  are  to  obey  it.  But  the  manner  in  which  this 
notification  is  to  be  made,  is  matter  of  very  great  indifTerence* 
It  may  be  notified  by  univerfal  tradition  and  long  pra£iice, 
which  fuppofts  a  previous  publication,  and  is  the  cafe  of 
the  common  law  of  England,  It  may  b^  notified,  viva  voce^ 
by  officers  appointed  fqr  that  purpofe,  as  is  done  with  regard 
to  proclamations,  and  fuch  acls  of  parliament  as  are  appoint* 
E  46  ]  ed  to  be  publicly  read  in  churches  and  other  aflemblies.  It 
may  laftly  be  notified  by  writing,  printing,  or  the  like  5 
which  is  the  general  courfe  taken  with  all  our  a£ls  of  paTlia-> 
ment.  Yet,  whatever. way  is  made  ufe  of,  it  is  incumbent 
on  the  promulgators  to  do  it  in  the  moft  public  and  perfpi- 
cuous  manner)  not  like  Caligula,  who  (according  to  Dio 
'  Caflius)  wrote  his  laws  in  a  very  imall  charafter,  and  hung 
them  upon  high  pillars,  the  more  effedtually  to  enfnare 
the  people.  There  is  ftill  a  more  unreafonable  method  than 
this,  which  is  called  making  of  laws  expo/lfaBo ;  when  after 
an  aftion  (indifl^erent  in  itfelf)  is  committed,  the  legiflator 
then  for  the  firft  time  declares  it  to  have  been  a  crime,  and 
inflids  a  punifliment  upon  the  perfon  who  has  committed  it. 
Here  it  is  impoflible  that  the  party  could  forefeethat  an  adiion, 
innocent  when  it  was  done,  ftiould  be  afterwards  converted 
to  guilt  by  a  fubfcquent  law  5,  he  had  therefore  no  caufe  to 
abftain  from  it  \  and  all  punifhment  for  not  abftaining  muft 
of  confequencc  be  cruel  and  unjufl:  %    AU  laws  fliould  be 

e  Such  laws  among  the  Romans  were  "  tabulae^  Iqr^s  privatU  bmmibut  irro^ 

denoroina»eti  ^'•iWiyM»(6),  or  privaie  *'^  garh^  id  en'm  rfi  prruVepum.    NdiM 

laws,of  which  Cicero  (dt  lei*  3*  '9*  *»^<*  "  vn^mfH  tulit,  mhii  eft  cntdtlhis^  niM 

in  his  oration />ro  JomOf  17.)  thus  fpeaks :  «  fermiciofims,  nihil  quodwmutt  bate  cM- 

««  yeiatit  iiges  faCeatacy  vetant  Jucdecim  ♦*  tas  ferre  poffit .** 

(6)  An  ex  t^ftfaSo  law  may  be  either  of  a  >ttblic  or  of  a 
private  nature  ;  and  when  we  fpcak  j;eimraUy  of  an  9x  fnft  foB^ 
law,  we  perhaps  altvays  mean  a  law  which  conipre&ends  the  whole 
community.  "    • 
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therefore  made  to  commence  infuturo^  and  be  notified  before 
their  commencement ;  which  is  implied  in  the  term  <<  pre^ 
Jcribedr  But  when  this  rule  is  In  the  ufua!  mantier  notified, 
or  prefcribed)  it  is  then  the  fubje£l's  bufinefs  to  be  thoroughly 
acquainted  therewith  ;  for  if  ignorance,  of  what  he  might 
knowjwere  admitted  as  a  legitimate  cxcufe,  the  laws  would 
be  of  no  effeci,  but  might  always  be  eluded  with  impunity. 

But  farther :  municipal  law  is  **  a  rule  of  civil  conduft 
"  prefcribed  by  thefupreme  power  in  ajlau^  For  legiflature, 
as  was  before  obferved,  is  the  greateft  a£l  of  fuperiority  that 
can  be  exercifed  by  one  being  over  another.  Wherefore  it  \% 
reqaifite  to  the  very  effence  of  a  law,  that  it  be  made  by  the 
fupreme  power.  Sovereignty  and  legiflature  are  indeed  con-* 
vertible  terms ;  one  cannot  fubfiit  without  the  other. 

This  will  naturally  lead  us  into  a  ftiort  inquiry  concerning   [  47  ] 
the  nature  of  fociety  and  civil  government  \  and  the  natural, 
inherent  right  that  belongs  to  the  fovereignty  of  a  ftate^ 
wherever  that  fovereignty  be  lodged,  of  making  and  enforce 
ing  laws. 

The  only  true  and  natural  foundations  of  fociety  are  the 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
with  fome  theoretical  writersjthat  there  ever  was  a  time  when 
there  was  no  fuch  thing  as  fociety  either  natural  or  civil ;  and 
that,  from  the  impulfe  of  reafon^nd  through  a  fenfe  of  their 
wants  and  weaknefles,  individuals  met  together  in  a  large^ 
plain,  entered  into  an  original  contraft,  and  chofe  the  talleft 
man  prefent  to  be  their  governor.  Tliis  notion,  of  an  ac- 
tually exifting  unconneGed  (late  of  nature,  is  too  wild  to  be 
fcrioufly  admitted  :  and  befides  it  is  plainly  contradidlory  to 
the  revealed  accounts  of  the  primitive  origin  of  mankind,  and 
their  prefcrvation  two  thoufand  years  afterwards ;  both  which 

The  (toman  prvuiUgia  fecm  to  corrcfpond  to  our  bilU  of  attain. 
der,  aad  bills  of  pains  and  penalties,  which,  though  in  their  nature 
they  are  ixf^fifa^^  laws,  yet  are  never  called  fo. 
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were  e{Fefte4  by  the  means  of  finglc  families.  Thcfe  formed 
the  fipft  natural  focicty,  among  themfelves ;  which,  every  ^ay 
extending  it's  limits,  laid  the  firft  though  imperfe£l  rudiments 
of  cjvil  or  political  focicty :  and  when  it  grew  too  largo  to  fub- 
fjft  with  convenience  in  that  paftoral  (late,  wherein  the  pa* 
triarchs  appear  to  have  lived,  it  neceffarily  fubdividcd  Ufelf  by 
various  migrations  into  more.  Afterwards,  as  agriculture  it\r 
creafed,which  employs  and  can  maintaina  much  greater  num- 
ber of  hands,  migrations  became  lefs  frequent :  and  various 
tribes,  which  had  formerly  feparated,  reunited  again  ;  fomc- 
times  by  compulfion  and  conqueft,fometimesby  accident,  and 
fometimesperhapsbycompaft.  But  though  fociety  had  not  it's 
formal  beginning  from  any  convention  of  individuals,  aftuat^d 
by  their  wants  and  their  fears ;  yet  it  is  thcfin/e  of  their  weak- 
nefs  and  imperfe£lion  that  teefj  mankind  together  \  that  de- 
nionftrates  the  neceffity  of  this  union ;  and  that  therefore  is 
the  folid  and  natural  foundation,  as  well  as  the«cement  of  ci- 
vil fociety.  And  this  is  what  we  mean  by  the  original  contraA 
of  fociety ;  which,  though  perhaps  in  no  inftance  it  has  ever 
been  formally  exprefled  at  the  firft  inftitution  of  a  (late,  yet 
in  nature  and  reafonmufl  always  be  underftood  and  implied, 
C  4^  J  in  thf  very  adl  of  aflbciating  together :  namely,  that  the 
whole  flioijld  protefl  all  it's  parts,  and  that  every  part  fhould 
pay  obedience  to  the  will  of  the  whole,  or,  in  other  words, 
that  the  community  fhould  guard  the  rights  of  each  individual 
member,  and  that  (in  return  for  this  pijoteftion)  each  indir 
yidual  fliould  fubmit  to  the  laws  of  the  community ;  without 
which  fubmiflipn  of  all  it  was  impoffibic  that  protection 
could  be  certainly  extende4  to  any, 

Fq^  when  civil  fociety  is  oncp  formed,  government  at  the 
fame  time  fefults  of  courfcj^  as  ncccflary  to  preferve  and  to 
keep  that  focicty  in  order.  Unlcfs  fome  fuperior  be  confti- 
tuted,  whofe  commands  and  decifions  all  the  members  are 
bound  to  obey,  they  would  dill  remain  as  in  a  ftate.of  na- 
tVLTCf  without  any  judge  upon  earth  to  define  their  fercral 
rights,  and  redrcfs  their  fcvcral  wrongs.  But,  as  all  the 
members  which  compofe  this  fociety  were  naturally  equal, 
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it  may  be  aiked,  in  whoTe  hands  are  the  reins  of  goremment 
to  be  entrufted  ?  To  this  the  general  anfwet  is  eaf  j  \  but 
the  application  of  it  to  particular  cafes  has  occafioned  one 
half  of  thpfe  mifchiefs,  which  are  apt  to  proceed  from  mif- 
guided  poi^ticai  zeal.  In  general,  all  mankind  will  agree 
that  government  fhould  be  repofed  in  fuch  perfons,  in  whom 
thofe  qualities  are  moft  likely  to  be  found,  the  perfeflion  of 
which  is  ambqg  the  attributes  of  him  who  is  emphatically 
ftiled  the  fnpreme  being;  the  three  grand  requfCtes,!  mean 
of  wifdom,  of  gobdnefs,  and  of  power :  wifdom,  to  difcem 
the  real  intereft  of  the  community  i  goodnefs,  to  endeavour 
always  to  purfue  that  real  intereft ;  and  ftrength,  or  power, 
to  carry  this  knowledge  and  intention  into  adlion.  Thefe 
are  the  natural  foundations  of  fovereignty,  and  thefe  are  the 
requifites  that  ought  to  be  found  in  evely  well  conftituted 
frame  of*  government. 

How  the  feveral  forms  of  government  we  now  fee  in  the 
world  at  firfta£kually  began,  ismatter  of  great  uncertainty,  and 
hasoccafionedinfinite  difputes.  It  is  not  my  bufinefs  or  inten- 
tion to  enter  into  any  of  them.  However  they  began,  or  by 
what  right  foever  they  fubfift,  there  is  and  mud  be  in  all  of  [  49  3 
them  a  fupreme,  irrefiftible,  abfolute,  uncontrolled  autho* 
rity,  in  which  ^(tjurafummt  imperii^  or  the  rights  of  fove- 
reignty, refide.  And  this  authority  is  placed  in  thofe  hands, 
wherein  (according  to  the  opinion  of  the  founders  of  fuch 
refpef^ive  ftates, either  exprefsly given,or  colle£bed  from  their 
tacit  approbation^  the  qualities  requifite  for  fupremacy,  wif- 
dom, goodnefs,  and  power,  are  the  moft  likely  to  be  found. 

Ths  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government  \  the  firft,  when  the 
fovereign  power  is  lodged  in  an  aggregate  aflembly  confifting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy ;  the  fecond,  when  it  is  lodged  in  a  council,  com- 
pofed  of  fele£b  members,  and  then  it  is  ftiled  an  ariftocracy  ; 
the  laft,  when  it  is  entrufted  in  the  hands  of  a  fingle  perfon^ 
and  then  it  t^es  the  name  of  a  monarchy.    All  other  fpecies 
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of  government,  they  fay,  are  either  corruptioAs  (^f,  or  reduci^ 
ble  to,  thefe  three. 

By  the  fovcreign  power,  as  was  before  obferved,  is  meant 
the  making  of  laws  $  for  wherever  that  power  rcfides,  all 
others  muft  conform  to,  and  be  direfted  by  it,  whateverap- 
pearance  the  outward  form  and  adminiftration  of  the  govern* 
xnent  may  put  on.  For  it  is  at  any  time  in  the  option  of  the 
legiflaturc  ta  alter  that  form  and  admiiiidration  by  a  new 
cdidl  or  rule,  and  to  put  the  execution  of  the  lav'S  into  what- 
ever hands  it  pleafcs ;  by  conflituting  one,  or  a  few,  or  many 
executive  magiftrates  :  and  all  the  other  powers  of  the  ftate 
muft  obey  the  legiflative  power  in  the  difchar^c  of  tjieir  fet 
veral  functions,  or  elfe  the  conftitutio^  is  at  a^  ei)d.    . 

In  a  democracy,  where  the  right  of  making,  laws  rcCdci 
in  the  people  at  large,  public  virtue,  or  goodncfs  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
qualities  of  government.  Popular  aflcmblics  are  frequently 
foolifh  in  their  contrivance,  and  weak  in  their  execution  j 
but  generally  mean  to  do  the  thing  that  is  ri^ht  and  juft, 
and  have  always  a  degree  of  patriotifm  or  public  fpirit.  In 
r  CO  1  ariftocracies  there  is  more  wifdom  to  be  found,  than  in  the 
other  frames  of  government ;  being  compofed,  or  intended 
to  be  compofed,  of  the  mofl;  experience^!  citizens :  but  there 
is  lefs  honefty  than  in  a  republic^  and  lefs  ftrcngth  than  in 
a  monarchy.  A  monarchy  is  indeed  the  molt  powerful  of 
^nyi  for  by  the  entire  conjunction  of  the  legiflative  and 
executive  powers  all  the  finews  of  government  are  knit  to- 
gether, and  united  in  the  hand  of  the  prince  :  but  then  there 
15  imminent  danger  of  his  employing  that  ftrcngth  to  im- 
provident or  opprcflive  purpofcs. 

Thus  thcfe  three  fpccies  of  government  have,  all  of  them, 
tKeir  feveral  perfeft.ons  and  imperfections.  Democracies 
a^rc  ufually  the  beft  calculated  to  direft  the  end  of  a  law; 
ariftocT.vcics  to  invent  the  means  by  which  that  end  fbaU  be 
o*btainc J ;  -nd  mouArthics  to  carry  tbofe  means  into  cxecu^ 
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united.  If  the  fupreme  power  were  lodged  in  any  one  of  the 
three  branches  feparately,  we  muft  be  expofed  to  the  incon* 
Teniences  of  either  abfolute  monarchy,  ariftocracy,  or  de« 
mocracy^j  and  fo  want  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wifdom,  or  power.  If  it  were 
lodged  in  any  two  of  the  branches ;  for  inflance,  in  the 
king  and  houfe  of  lords,  our  laws  might  be  providently 
made,  and  well  executed,  but  they  might  not  always  have 
the  good  of  the  people  in  view  :  if  lodged  in  the  king  and 
commons,  we  (hould  want  that  circumfpedion^  and  media* 
tory  caution,  which  the  wifdom  of  the  peers  is  to  afibrd :  if 
the  fupreme  rights  of  legiflature  were  lodged  in  the  two 
houfes  only,  and  the  king  had  no  negative  upon  their  pro- 
ceedings, they  might  be  tempted  to  incroach  upon  the  royal 
prerogative,  or  perhaps  to  aboliih  the  kingly  office,  and 
thereby  weaken  (if  not  toully  deftroy)  the  ftrength  of  the 
Executive  power.  But  the  conftitutional  government  of  this 
iiland  is  fo  admirably  tempered  and  compounded,  thatnothing 
can  endanger  or  hurt  it,  but  deftroying  the  equilibrium  of 
power  between  one  branch  of  the  legiflature  and  the  reft. 
For  if  ever  it  fhould  happen  that  the  independence  of  any  one 
of  the  three  fhould  be  loft,  or  that  it  ihould  become  fubfer- 
vient  to  the  views  of  either  of  the  other  two,  there  would 
\^  r%^  ibonbe  an  end  of  our  conftitution.  The  legiflature  would 
be  changed  from  that,  which  (upon  the  fuppofition  of  an  ori- 
ginal contra£^,  either  a£lual  or  implied)  is  prefumed  to  have 
been  originally  fet  up  by  the  general  confent  and  fundamen- 
tal a£t  of  tlie  fociety :  and  fuoh  a  change,  however  cflfeaed, 
is  according  to  Mr.  Locke  ^  (who  perhaps  carries  his  theory 
too  far)  at  once  an  entire  diflblution  of  the  bands  of  govem- 
ipeot  \  and  the  people  are  thereby  reduced  to  a  ftate  of  anar- 
chy, with  liberty  to  conftitute  to  thcmfclves  a  new  legiflativc 
power. 

Having  thus  curforlly  confidcred  the  thre^  ufual  fpecies 
of  government,  and  our  own  Angular  conftitution^  fele£ted 
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md  cpmpounded  from  them  all,  I  proceed  to  obferve,  that^ 
as  the  power  of  making  laws  conftitutes  the  fupreme  autho- 
rity, fo  wherever  the  fupreme  authority  in' any  ftate  refides,  it 
is  the  right  of  that  authority  to  make  laws ;  that  is,  in  the 
words  of  our  definition,  to  frefcrtbi  the  rule  of  civil  aifionm 
And  this  may  be  difcovered  from  the  very  end  and  inftitutibn 
of  ciTil  dates.  For  a  ftate  is  a  colledive  body,  compofed  of 
a  multitude  of  individuals,  united  for  their  fafety  and  con*, 
venience,  and  intending  to  a£k  together  as  one  man*  If  it 
therefore  is  to  a£l  as  one  man,  it  ought  to  z€t  by  one  uniform 
wilL  But,  inafmuch  as  political  communities  are  made  up 
of  many  natural  perfons,  each  of  whom  has  his  particular 
will  and  inclination,  thefe  feveral  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  difpofed  into  a 
lafting  harmony,  fo  as  to  conftitute  and  produce  that  one* 
uniform  will  of  the  whole.  It  can  therefore  be  no  otherwife 
produced  than  by  a  political  union  ;  by  the  confent  of  all 
perfons  to  fubmit  their  own  private  wills, to  the  will  of  one 
man,  or  of  one  or  more  aflemblies  of  men,  to  whom  the  fu* 
prexnc  authority  is  entrufted :  and  this  will  of  that  one  many 
or  aflembiage  of  men,  is  in  different  ilates,  according  to  the 
their  different  conftitutionSj  underftood  to  be  law. 

Thus  far  as  to  the  right  of  the  fupreme  power  to  make 
l;iws  }  buf  farther,  it  is  it's  dt(ty  likewife.     For  fince  the  re- 
fpeAiye  nipmbers  are  bpund  to  conform  themfelves  to  the  [  ct  1 
will  of  the  ftate,  it  is  expedient  that  they  receive  dlre^ions 
from  thp  ftate  declaratory  of  that  it's  will.    But,  as  it  \% 
impoffible,  in  fo  great  a  multitude,  to  give  injun£lions  to 
every  particular  man,  relattye  to  each  particular  a£lion,  it 
is  therefore  incumbent  on  the  ftate  to  eftabli(h  general  rules, 
for  the  perpetual  information  and  dire£lipn  of  all  perfons  in 
^  points,  whether  of  pofiriye  or  negative  duty.   And  this,  in 
order,  that  every  man  may  know  what  to  look  upon  as  his 
own,  what  as  another's ;  what  abfolute  and  what  relative  du« 
ties  are  required  at  his  hands ;  what  is  to  be  efteemed  honeft> 
dUhp^eft,  or  indifferent ;  what  degree  every  man  retains  of 
lu8  natursil  liberty ;  wlmt  he  has  given  up  as  the  price  of  the 
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beneiits  of  focicty ;  aiid  after  what  manner  each  perfon  is  to 
moderate  the  ufc  and  cxercife  of  thofc  rights  which  the  ftate 
afiigns  him^  in  order  to  promote  and  fccure  the  public  tran- 
quillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition,  is  (I  truft)  fufliciently  evident; 
that  *  municipal  law  is  d  rule  of  civil  conduEl  prefcrihed  by  the 
•*  fupreifie  power  in  ajlate'*  I  proceed  now  to  the  latter 
branch  of  it  *,  that  it  is  a  rule  fo  prefcrihed,  "  commanding 
*^'  what  is  ri^hty  and  prohibiting  vfhat  is  wrong" 

Now  in  order  to  do  thid  completely,  it  is  firft  of  all  nc- 
ceffary  that  the  boundaries  of  right  and  wrong  be  eftablifhed 
and  afcertaincd  by  law.  And  when  this  is  once  done,  it 
will  follow  of  courfe  that  it  is  likewife  the  bufinefs  of 
tlie  law,  confidered  as  a  rule  of  civil  conduct,  to  enforce 
thefe  rights  and  to  reftrain  or  rcdrefs  thefe  wrongs.  It 
remains  therefore  only  to  confidcr  in  what  manner  the  law 
]«  faid  to  afcertain  the  boundaries  of  right  and  wrong ;  and 
Ae  methods  which  it  takes  to  command  the  one  and  prohibit 
the  other. 

For  this  purpofe  every  law  may  be  faid  to  confift  of  fcvc* 
ral  parts :  one,  declaratory ;  whereby  the  rights  to  be  obferv* 
ed,  and  the  wrongs  to  be  efchewed,  are  clearly  defined  and 
C  54  D  '^'^  down:  another,  rf/r^(?7i7ry ;  whereby  the  fubjeft  is  in- 
ftrufted  and  enjoined  to  obferve  thbfe  rights,  and  to  abftain 
from  the  commiflion  of  thofe  wrongs :  a  third,  remedial ^ 
whereby  a  method  is  pointed  out  to  fecovcr  a  man's  private 
rights,  or  rcdrefs  his  private  wrongs :  to  which  may  be 
added  a  fourtli,  ufually  termed  the  fancfiony  or  vindicatory 
branch  of  the  law ;  whereby  it  is  figmfied  what  evil  or  pc^ 
nalty  fliali  be  incurred  by  fuch  as  conmiit  any  public  wrongSf 
and  trangrcfs  or  negleft  their  duty. 

With  regard  to  the  firft  of  thefe.  the  declaratory  part  of 
the  municipal  law,.thi$  dq)cnds  pot  fo  much  Uf^n  the  law 

of 
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of  revelation  or  of  nature,  as  upon  the  wifcjom  and  ViU  of 
the  legiflator.  This  dodrine,  which  before  was  (lightly 
touched,  deferves  a  more  particular  explicatioa  Thofe 
rights  then  which  God  and  nature,  have  eftablifhed,  and  arc 
therefore  calkd  natural  rights,  fuch  as  are  life  and  liberty^  ' 
need  not  the  aid  of  human  ^  laws  to  be  more  efFe^uallf 
invefted  in  every  man  than  they  arc ;  neither  do  they  receive 
any  additional  ftrength  when  declared  by  the  municipal  laws 
to  be  inviolable.  On  the  contrary,  no  human  legiflatur^ 
has  power  to  abridge  or  deftroy  them,  unlefs  the  owner 
(hall  himfelf  commit  fome  a£t  that  amounts  to  a  forfeiture. 
Neither  do  divine  or  natural  duties  (fuch  as,  for  inftance, 
the  worOiip  of  God,  the  maintenance  of  children,  and  the 
Uke)  receive  any  ftronger  fan£iion  from  being  alfo  declared 
to  be  duties  by  the  law  of  the  land.  .  The  cafe  is  the  fame 
as  to  crimes  and  mifdemcfnor«,  that  are  forbidden  by  the 
fuperior  laws,  and  therefore  ftiled  mala  in  fe^  fuch  as  mur« 
dcr,  theft,  and  perjury ;  which  contraft  no  additional  tur-» 
pitude  from  being  declared  unlawful  by  the  inferior  lenrifla* 
turc.  For  that  legiflature  in  all  thefc  cafes  ads  only,  as 
was  before  obferved,  in  fubordination  to  the  great  lawgiver, 
tranfciibing  and  publilhing  his  precepts.  So  that,,  upon 
the  whole,  the  declaratory  part  of  the  municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  a£tions  that  «rc 
naturally  and  intrinfically  right  or  wrong.  '  -    - 

But,  with  regard  to  things  in  themfelves  indifferent,  th^  [  55  3 
cafe  is  entirely  altered.  Thefe  become  either  right  or  wrongi 
juft  or  unjuft,  duties  or  mifdemefnors,  according  as  the  mu- 
nicipal legiflator  fees  proper,  for  promoting  the  welfare  of 
the  fociety,  and  more  efFeclually  carrying  on  the  purjpofes  Qf  . 
civil  life.  Thus  our  own  common  law  has  declared,  th^t 
the  goods  of  the  wife  do  inftantly  upon  marriage  become  the 
prc^erty  and  right  of  the  hufband ;  and  our  ftatute  law"  has 
declared  all  monopolies*  a  public  offence :  yet  that  right^ 
and  this  offence,  have  no  foundation  in  natunc;  b^t  afs 
merely  created  by  the  law,  for  the  purpoTes  of  civil  fociety. 
And  fometimes,  where  the  thing  kfelf  has  it's  rife  from  the 
'  law 
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law  of  mtVLxpi  the  particular  circuttftances  and  mode  of 
doing  it  become  right  or  wrong,  as  the  laws  of  the  land  (half 
dired.  Thus,  for  iilftance,  in  civil  dtities ;  obedience  to 
fuperiors  is  the  do£lrine  of  revealed  as  Well  as  natural  religi- 
on :  but  who  thofe  fuperiors  (hall  be,  and  in  what  cirdum- 
fiances,  or  to  what  degrees  they  ihall  be  6beyed,  it  is  the 
province^  of  human  laws  to  determine.  And  fo,  asto^inju* 
ries  or  crimes,  it  mud  be  left  to  bur  own  legiflature  to  decidef 
in  what  cafes  the  feifing  another's  cattle  (hall  amount  to  a 
trefpafs  or  a  theft ;  and  where  it  (hall  be  a  juftifiable  a£lioii) 
as  when  a  landlord  takes  them  by  way  of  diftrefs  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law* 
and  the  direBory  (lands  much  u^n  the  fame  footing ;  for 
this  virtually  includes  the  former,  the  declaration  being  ufually 
coUe£led  from  the  dire£lion.  The  law  that  fays,  *•  thou 
«*  (halt  not  deal,"  implies  a  declaration  that  ftealing  is  a 
crime.  And  we  have  fccn^  that,  in  things  naturally  indifier* 
cnt,  the  very  elTence  of  right  and  wrong  depends  upon  the 
dire^iou  of  the  laws  to  do  or  to  omit  them. 

The  remedied  part  of  a  law  is  fo  nccc(rary  a  confequence 
of  the  former  two,  that  laws  mud  be  very  vague  and  imper- 
r  r6  1  f^^  without  it.  For  in  vain  would  rights  be  declared,  in 
vain  dire£ked  to  be  obfcrved,  if  there  were  no  method  of  re- 
covering and  a(rcrting  thofe  rights,  when  wrongfully  with- 
held  or  invaded.  This  is  what  we  mean  properly,  when  we 
fpeak  of  the  proteftion  of  the  law.  When,  for  indance,  the 
declaratory  part  of  the  law  has  faid,  ••  that  the  field  or  inhe^^ 
<«  ritance,  which  belonged  toTitius's  father,  is  veded  by  his 
*«  death  in  Titius ;"  and  the  dtreEiory  part  has  *«  forbidden 
««  any  one  to  enter  on  another's  property,  without  the  leave 
w  of  the  owner :"  if  Gaiut  after  this  will  prefume  to  take 
pofie(&on  of  the  land,  the  remedial  part  of  the  law  will  then 
interpote  it's  office  \  will  make  Gains  redore  the  poiTeHion  to 
Tititts,  and  alfo  pay  him  damages  for  the  invafxon. 

S  See  page  «• 
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With  regard  to  the  fanSwn  of  laws,  or  tbe  evil  that 
may  attend  the  breach  of  public  duties ;  it  is  obferved,  that 
fattman  Icgiflatorshave  for  the  moft  part  chofen  to  make  the 
fan£lion  of  their  laws  rather  vi/t^^/^  than,  r^witfiifra/^,  or 
to  confill  rather  in  punifhmentSy  than  in  zQlmA  particular 
rewards.  Becaufe,  in  the  firft  place,  the  quiet  enjoTment 
and  proted^ion  of  all  our  civil  rights  and  liberties,  which  are 
the  fure  and  general  confequence  of  obedience  tQ  the  muni<- 
cipal  law,  are  in  themfelves  the  beft  and  moft  valuable  of  all 
rewards.  Becaufe  alfo,  were  the  exercife  of  every  virtue  to 
be  enforced  by  the  propofal  of  particular  rewards,  it  were 
impoflible  for  any  ftate  to  fumilh  (lock  enough  for  fo  prof uCb 
a  bounty.  And  farther,  becaufe  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  anions  than  the  profpe& 
of  good  K  For  which  reafons,  though  a  prudent  bcftowing 
of  rewards  is  fometlmes  of  exquifite  ufe,  yet  we  find  that 
thofie  civil  laws,  which  enforce  and  enjoin  our  duty,  do  fel* 
dom,  if  ever,  propofe  any  privilege  or  gift  to  fuch  as  obey 
die  law  \  but  do  conftantly  come  armed  with  a  penalty  dc» 
nounced  againft  tranfgreiTors,  either  exprefsly  defining  the 
nature  and  quantity  of  the  puniihment,  or  elfe  leaving  it  to 
the  difcretion  of  the  judges,  and  thofe  who  are  entrufted 
with  the  care  of  putting  the  laws  in  execution. 

Of  all  the  parts  of  a  law  the  moft  cffeaualisthc  vindlca-  £  57  3 
iery.  For  it  is  but  loft  labour  to  fay,  **  do  this,  or  avoid 
•*  that,^  unlefs  we  alfo  declare,  **  this  fliall  be  the  confc- 
**  quenceof  your  non-compliance/*  We  muft  therefore  ob- 
ferve,  that  the  main  ftrength  and  force  of  a  law  cbnfifts  in 
the  penalty  annexed  to  it.  Herein  is  to  be  found  the  prin- 
cip^  obligation  of  human  laws* 

Legislators  and  their  laws  are  faid  to  compel  and  oblige: 
not  that  by  any  natural  violence  they  fo  eonftrain  a  man,  a^ 
%o  render  it  impoflible  for  him  to  adi  otherwife  than  as  they 
dire£t,  which  is  the  ftri£l  fenfe  of  obligation ;  but  becaufe^ 

k  Locke,  Hum.  Und.  b.  a.  c.  21, 
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hj  declaring;  and  exhibiting  a  penalty  againft  offenders,  they^ 
bring  it  to  pafs  that  no  man  can  eafily  choofe  to  trangrefs 
the  law ;  fince,  by  reafon  of  the  impending  correftion, 
compliance  is  in  a  high  degree  preferable  to  difobedience. 
And)  even  where  reward©  are  propofed  as  well  as  punifhments 
threatened,  the  obligation  of  the  law  feems  chiefly  to  cofifift 
in  the  penalty .  for  rewards,  in  their  nature  can  onlj perfuade 
4md  alluTi  \  nothing  is  compuljhrj  but  puniQiment. 

It  is  true,  it  hath  been  holden,  and  very  juftly,  by  the 
.principal  of  our  ethical  writers,  that  human' laws  are  binding 
upon  men's  confciences.  But  if  that  were  the  only,  or  moft 
forcible  obligittion.  the  good  only  would  regard  the  laws, 
and  the  bad  would  Xct  them  at  defiance.  And,  true  as  this 
principle  is»  it  muft  ftill  be  uuderftood  with  fome  refl:ri£i;ion. 
tt  holds  I  apprehend,  as  to  rights  \  and  that,  when  the  lav^ 
has  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
confcience  no  longer  to  withhold  or  to  invade  itL  So  alf6 
in  regard  to  natural  d^t'ttSi  and  fuch  offences  as  are  mala  in 
fe :  here  we  are  bound  in  confcience^  becaufe  we  are  bound 
by  fuperior  laws,  before  thofe  human  laws  were  in  being,  to 
perform  the  one  and  abftain  fcom  the  other. -  But  in  relation 
to  thofe  laws  which  enjoin  only  pofttwe  duties^  and  forbid  only 
fuch  things  as  are  not  mala  in  fe  but  mala  prohihita  merely, 
f  58  "]  without  any  intermixture  of  moral  guilt,  annexing  a  pe- 
nalty to  non-compliance  *,  here  I  apprehend  confcience  \t 
no  farther  concerned,  than  by  direfting  a  fubmifRon  t6  the 
penalty,  in  cafe  of  our  breach  of  thofe  laws :  for  other- 
wife  the  multitude  of  penal  laws  in  a  ftate  ^ould  not  only 
be  looked  upon  as  an  impolitic,  but  would  alfo  be  a  very 
wicked  thing ;  if  every  fuch  law  were  a  fnare  for  the  con- 
fcience of  the  fubjeft.  But  in  thefe  cafe§  the  alternative  is 
offered  to  every  man  •,  **  either  abftain  from  this,  or  fubmit 
♦*  to  fudi  a  penalty:**  and  hi^  confcience  will  be  clear, 
which  ever  fide  of  the  alternative  he  thinks  prefer  to  embrace. 
Thus,  by  the  ftatutes  for  preferving  the  game,  a  penalty  U 
denounced  againft  every  unqualified  perfon  that  kills  a  hare, 

1  See  Vol,  II,  page  420. 
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and  againft  cVcry  perfon  who  poffcflis  a  partridge  in  Auguft. 
And  fo  too,  by  other  ftatutcs,  pecuniary  penalties  are  in- 
flided  for  exercifing  trades  without  ferving  an  apprentice* 
Clip  thereto,  for  not  burying  the  dead  in  woollen,  for  not 
performing  the  ftatute-work  on  the  public  ro^ds,  and  for  in- 
nunierable  other  pbfitiVe  rtiifdemcfnors.  No\ir  thele  prohi- 
bitory laws  do  not  make  the  ttanfgf  cffion  a  moral  offence,  or 
fin :  the  only  obligation  in  confcience  is  to  fubmit  to  the 
penalty,  if  levied.  It  muft  however  be  obferved,  that  wtf 
arc  here  fpeaking  of  laws  that  are  fimply  and  purely  penal, 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indifference,  and  where  Ae  penalty  inflifted  is  an  adeqiute 
compenfation  for  the  civil  inconvenience  fuppofed  to  arifc 
from  the  ofience  (7),  But  where  difobedienCe  to  the  hw  in-^ 
volvcs  in  It  alfo  any  degree  of  public  mifchief  or  private  in- 
jury, there  it  falls  Within  our  former  diftinftion,  arid  is  alfo 
an  offence  againft  confcience  ". 

n  Lex  furepotwRt  •bligat tantum  ad      (S;«ndcf(on  Je  coi^ctent,Mgat»prveh»bitU 
pcimamt  ncft  item  ad  eulpam  :  Ux'potnaiis       §  I7.  24) 
tkixta  et  ad  tufpafn  chligat^  et  adp§enavt* 


(7)  This  ii  a  doflrine  to  which  the  Editor  canrtot  fubfcribc* 
It  is  an  important  queftion,  and  defervcs  a  ftiore  cxtehfivc  dif* 
caffion  than  can  conveniently  be  introduced  into  a  note.  The  fo- 
lotion  of  it  may  not  only  affe£l  the  quiet  of  the  minds  of  confcien- 
ticus  men,  but  may  be  the  foundation  of  arguments  and  dccifions 
in  every  branch  of  the  law.  To  form  a  true  judgment  ojk)tt  thia. 
fabjea,  it  is  ncccflkry  to  take  into  confideration  the  nature  pf  moral 
and  pofitive  laws.  The  principle  of  both  is  the  fame,  viz.  utflity, 
or  the  general  happinefs  and  true  interefts  of  mankind, 
Mque  if/a  utilitas  jufti  frope  mater  et  aqvi* 

Bat  the  ncceffity.of  one  fct  of  laws  is  fcen  prior  to  experience; 
of  the  other,  pofterior.  A  moral  rule  is  fuch,  that  every  man's 
leafon  (if  not  pervertedj  dilates  it  to  him  as  foon  as  he  affbciates 
widi  other -men.  It  is  univcrfal,  and  muft  be  the  fame  in  every 
part  of  the  world.  Do  not  kill,  do  not  ileal,  do  not  violate  promifcs, 
muft  be  equally  obligatory 'ia  England,  Lapland,  Turkey,  and 
•V9t*I.  f,  China* 


S^t  0/  the  H  ATVKt   of        IntroD'* 

I  HAVE  now  gone  through  the  definition  laid  down  of  a 
municipal  law }  and  h^ave  (hewn  that  it  is  "  a  rule — of  civil 
*«  condiifl — ^prefcribcd — by  the  fuprcmc  pawcr  in  a  ftatc 


China.  But  a  pofitivc  law  is  difcovered  by  experience  to  be  ufefal 
and  neceffary  only  to  men  in  certain  diftrids,  or  under  peculiar 
circugjftances.  It  Js  faid  that  it  is  a  caphal  crime  in  Holland  to  kill 
a  dork,  bccaufe  that  animal  deftroys  the  vermin  which  would  un- 
dermine  the  dykes  or  banks,  upon  which  the  cxiftence  of  the 
country  depends.  This  may  be  a  wife  law  in  Hdland ;  but  the  life 
of  a  Hork  in  England  would  be  of  no  more  value  than  diat  of  a  fpar- 
row,  and  fuch  a  law  would  be  ufelefs  and  crotl  tit  this  country. 

By  the  laws  of  nature  and  reafoii,  eirery  man  is  permitted  to 
build  his  houfe  in  any  manner  he  pleafes ;  but  from  the  experience 
'  ofthedellru£^ive  tSfetka  of  fire  in  London,  the  legiflatare  with 
great  wifdom  enaded'that  all  party  -walls  ihould  be  of  a  certain 
thicknefs  ;  and  it  is  fomewhat  furprifing  chat  they  did  not  extend 
this  provident  adtto  all  other  great  towns.     (14  Geo.  3-  c.  78.) 

It  was  alfo  diicovered  by  experience,  that  dreadful  confeqnencet 
enfued,  when  fea-faring  people,  who  returned  from  diftant  conn- 
tries  infedted  with  the  plague,  were  permitted  immediately  to 
come  on  ihore,  and  mix  with  the  healthy  inhabitants  ;  it  was  there- 
fore a  wife  and  merciful  law,  though  refbidlive  of  natural  right 
and  liberty,  which  compelled  fuch  perfons  to  be  purified  from  nU 
contagion  by  performing  quarantine*     (4  Vol.  161 .) 

He  who,  by  the  breach  of  thefe  pofitive  laws^  introduces  confla- 
gration  and  peftilence,  is  furely  guilty  of  a  much  greater  crime 
than  he  is  who  deprives  another  of  his  purfe  or  his  horfe. 

The  iaws  againft  fmuggling  are  entirely y«m  fio/itivi  i  bat  the 
criminality  of  adtions  can  only  be  meafured  by  their  confequences  ; 
and  he  who  faves  a  fum  of  money  by  evading  the  payment  of  a 
tax,  docs  cxadkly  the  fame  injury  to  fociety  as  he  who  fteals  fo 
much  from  the  trcafury  ;  and  is  therefore  guilty  of  as  great  im- 
morality, or  as  great  an  adt  of  di(honefty.  Or  fmuggling  has 
been  compared  to  that  fpecies  of  fraud*  which  a  man  would  prac- 
life  who  fhould  join  v/ith  hisfriends^  in  ordering  a  dinner  at  a  ta- 
vern, and  after  the  feftivity  and  gratifications  of  the  day,  fboold 
ileal  away,  and  leaVe  his  compamtms  to  pay  his  (hare  of  the  rec* 
koning.       .      .  ^ 

Puniihmerit  or  penalties  arc  never  intended  as  an  equivalent  or 
a  co^npofition  for  the  commii&on  of  the  offence  -,  but  they  are  that 

degret 
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^  commanding  vfhzt  is  right,  and  prohibiting  what  is  wrong:'* 
in  the  cxplidation  of  which  I  have  endeavoured  to  interweave 
a  few  ufeful  principles,  concerning  the  nature  of  civil  govern- 
ment, and  the  obligation  of  human  laws.  Before  I  conclude 
this  fe£lion,  it  may  not  be  amifs  to  add  a  few  obfervations 
concerning  the  interpretation  of  laws« 


degree  of  pain  orlnconvenience>  which  are  fuppofed  to  be  fufficient 
to  deter  men  from  introdacing  that  greater  degree  of  inconveni* 
ence,  which  would  refnlt  to  the  community  from  the  general  per* 
nilffionof  that  zGt,  which  the  law  prohibits.  It  is  no  recompence 
to  a  man's  country  for  the  confequences  of  an  illegal  zSt,  that  h* 
Aooid  afterwards  be  whipped^  or  ifaould  ftand  in  the  pillory,  or 
lie  in  a  gaoL  But  in  p6ficive  laws,  as  in  moral  rules,  it  is  equally 
£d(e  that  omma  ptccatafaria  funu  If  diere  are  laws  fnch  as  the 
game-laws,  which  in  the  public  opinion  produce  little  benefit  or 
no  falttury  effe^  to  fociety,  a  confcientious  man  will  feel  perhaps 
DO  further  regard  for  the  obfervance  of  them,  than  from  the  con- 
fideration  that  his  example  may  encourage  others  to  violate  thofe 
laws  which  are  certainly  beneficial  to  the  community.  Indeed^ 
the  laft  fentence  of  the  learned-Judge  upon  this  fubje^t,  is  an  anfwef 
to  his  own  dodrine ;  for  the  difobedience  of  any  law  in  exiftence^ 
mnftbe  prefumed  to  involve  in  it  either  public  mifchief  or  private 
injury.  I^  is  related  of  Socrates^  that  he  made  a  promife  with 
himfelf  to  obferve  the  laws,  of  his  country ;  but  this  is  nothing  more 
than  what  every  good  man  ought  both  to  promife  and  perform  : 
and  he  ought  to  promife  dill  farther,  that  he  will  exert  all  his 
power  to  compel  others  to  obey  them.  As  the  chief  defign  of 
eftab&flied  government  is  the  prevention  of  crimes  and  the  en- 
forcement of  the  moral  duties  of  man,  obedience  to  that  govern- 
mentneceflarily  becomes  one  Of  the  highed  of  moral  obligations  : 
and  the  prindiple  of  moral  and  pofitive  laws  being  precifely  the 
fiune,  they  become  ^o  blended,  that  the  difcrimination  between 
them  b  frequently  difficult  or  impracticable,  or  as  the  author  of 
the  Dodor  and  Student  has  expreiTed  it  with  beautiful  fimplicicy, 
"  In  every^law  pofitive  well-made,  is  fomewhat  of  the  law  of 
"  reafon  and  of  the  law  of  God;  and  to  difcem  the  law  of  6od 
**  and  the  law  of  reafon  from  the  law  pofitive.  Is  very  hard.'! 
I  Did.  f  •  4.  ... 
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When  any  doubt  arofc  upon  the'conftrudiion  of  the  Ro- 
man laws,  the  ufagc  was  to  ftatc  the  cafe  to  the  emperor  in 
writing,  and  take  his  opinion  upon  it.  This  was  certainly 
a  bad  method  of  interpretation.  To  interrogate  the  legifla- 
ture  to  decide  particular  difputes,  is  not  only  endlefs,  but 
afibrds  great  room  for  partiality  and  oppreffion.  The  anfwers 
of  the  emperor  were  called  his  refcripts,  and  thefe  -had  in 
fucceeding  cafes  the  /orce  of  perpetual  laws  i  though  they 
ought  to  be  carefully  diftinguiftied,  by  every,  rational  civi- 
lian, from  thofe  general  conftitutions,  which  had  only  the 
nature  of  things  for  their  guide  (8).  The  emperor  Macrinus, 
as  his  hidorian  Capitolinus  informs  us,  had  once  refolved  to 
abolifli  thefe  refcripts,  and  retain  only  the  general  edicts :  he 
'  could  not  bear  that  the  hafty  and  crude  anfwers  of  fuch 
princes  as  Commodus  and  Caracalla  (hould  be  reverenced  as 
laws.  But  Juftinian  thought  otherwife  ",  and  he  has  prc- 
ferved  them  all.  In  like  manner  the  canon  laws,  or  decretal 
epiftles  of  the  popes,  are  all  of  them  refcripts  in  the  ftridleft 
fenfe.  Contrary  to  all  true  forms  of  rcafoning,  they  argue 
from  particulars  to  generals. 

The  faireft  and  moft  rational  method  to  interpret  the  vrill 
of  the  legiflator,  is  by  exploring  his  intentions  at  the  tinae 
when  the  law  was  made,  h^Jtgns  the  moft  natural  and  pro- 
bable. And  thefe  figns  are  either  the  words,  the  context, 
the  fubjeft  matter,  the  efFefts  and  confequence,  or  the  fpirit 
and  reafon  of  the  law.    Let  us  take  a  ihort  view  of  them  alt. 

I.  Words  are  generally  to  be  underftood  in  their  ufual 
and  moft  known  fignification  }  not  fo  much  regarding  the 
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(8)  An  onjofl  or  flaviih  refcript  may  differ  in  it's  nature  from  i 
fach  a  conftitution,  but  not  in  it's  authority;  for  it  is  one  of  the  fun*  | 
damental  rules  of  the  civil  law^  quodcunque  imperator  ptr  ipifiolam 
£onftituit,  <vel  cogno/ans  dicnvit,  vcl  edi^Q  fraafit  iegem  efi  cpm^a^ 
See  page  74. 
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propriety  of  grammar,  as  their  general  and  popular  ufe.. 
Thus  the  law  mentioned  by  Puffendorf  ^^  which  forbad  a 
layman  to  iaj  bands  on  a  prieft,  was  adjudged  to  extend  to 
him,  who  had  hurt  a  prieft  with  a  weapon.  Again  \  terms 
of  artj  or  technical  terms,  muft  be  taken  according  to  the 
acceptation  of  the  learned  in  each  art,  trade,  and  fcience. 
So  in  the  ad  of  fettlemcnt,  where  the  crown  of  England  i» 
limited  ^*  to  the  princefs  Sophia,  and  the  heirs  of  her  body, 
"  being  proteftants,"  it  becomes  ncceflary  to  call  in  the 
aiEftancc  of  lawyers,  to  afcertain  the  precife  idea  of  the 
words  **  heirs  of  her  body  •"  which  in  a  legal  fcnfe  comprize 
only  certain  of  her  lineal  defcendants. 

a.  If  words  happen  to  be  ftill  dubious,  we.  may  eftablifli 
their  meaning  from  the  context  \  with  which  it  may  be  of 
lingular  ufe  to  compare  a  word,  or  a  fentence,  whenever 
they  are  ambiguous,  equivocal,  or  intricate.  Thus  the 
proeme,  or  preamble,  is  often  called  in  to  help  the  con- 
llrudion  of  an  %&  of  parliament.  Of  the  fame  nature  and 
ufe  is  the  comparifon  of  a  law  with  oth^r  laws,  that  are 
made  by  the  fame  legiflator,  that  have  fome  affinity  with  the 
fubjedl,  or  that  exprefsly  relate  to  the  fame  point  (9).    Thus^ 

•  L.ofN.ihdN.  5.  11.3. 


(9)  It  is  an  eftablilhed  rule  of  condradion  that  flatates  in  pari 
materia^  or  upon  the  fame  fubjed,  mud  be  conflrued  with  a  refer- 
ence to  each  other  ;  that  is,  that  what  is  clear  in  one  flatate,  ihall 
be  called  in  aid  to  explain  what  is  obfcurc  and  ambiguous  in  ano- 
ther.—Thus  the  lad  qualification  a6l  to  kill  game  (22  &  23  Car. 
a«  c.  25.)  ena£b,  **  that  every  perfon  not  haviog  lands  and  tene- 
*'  ments^  or  fome  other  eftate  of  inheriunce«  of  the  clearyearly  va- 
'*  lue  of  100  /.  or  for  life,  or  having  leafe  or  leafes  |of  ninety-nine 
"  years  of  the  clear  yearly  value  of  1 50  /.**  (except  ceruin  perfons) 
Ihall  not  be  rllowed  to  kill  game.  Upon  this  datute  a  doubt  arofe, 
whether  the  words  or  for  life  ihouldbe  referred  to  the  ipo/,  or  to 
the  150  /.  per  annum.  The  colirt  of  lung's  bench  having  looked 
into  the  former  qualification  aAs,  and  having  found  that  it  was 
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when  the  law  of  England  declares  murder  to  be  felony  with.' 
out  benefit  of  clergy,  we  muft  rcfort  to  the  fame  law  of 
England  j^o  learn  what  the  benefit  of  clergy  is;  and  when 
the  common  law  ccnAircs  fimoniacal  conjrads,  it  aflFordg 
gr^at  light  to  the  fubjeft  tocoftfiderwhs^hp  p^non  l;iw  has 
adjudged  to  be  fimony. 

,  3.  As  to  thtfubjei^  matter^  words  are  always  tp  be  iin-p 
derftood  as  having  a  regard  thereto  ;  for  that  is  always  fup- 
pofed  to  be  in  the  eye  of  the  legiflator,  and  all  his  exprcflions 
r  ffi  1  diredled  to  that  end..  Thus,  when  a  law  of  bur  Edward  III 
forbids  all  ecclefiaftical  perfons  to  purchafc/rr^^ow  at  Rome^ 
it  might  feem  to  prohibit  the  buying  of  grain  and  other  vic- 
tual J  but  when  we  confider  that  the  ftatute  was  made  torCT 
prefs  the  ufurpations  of  the  papal  fee,  and  that  the  nomina- 
tions to  benefices  by  the  pope  were  called  provifions^  wc 
ihall  fee  that  the  jreftraint  is  intended  to  be  laid  upon  fuch 
provifions  only. 

4.  As  to  the  effeBs  and  confequince ^  the  rule  is,  that  where 
words  bear  either  none,  or  a  very  abfurd  fignification,  if  lite- 
rally underilood,  we  muft  a  little  deviate  from  the  received 
fenfe  of  theptif    Therefore  the  Bolognian  law,  mentioned  by. 


dear  by  the  firil  qualificadon  ad  ( 1.3  R.  I . Jl.  I.  c.  13.)  that  a 
layman  (hoald  have  40  j.  a  year,  and  a  prieft  10/.  a  year»  ^lu) 
that  by  the  i  Ja.  c.  27.  the  qnalificadons  were  clearly  an  eftate  of 
inheritance  of  10  /.  a  year,  and  an  eftatc  for  life  of  30  /.  %  year, 
they  prefumed  that  it  ftill  was  the  intention  of  the  legifiature  to 
make  the  yearly  value  of  an  eftate  for  life  greater  than  that  of  an 
cftate  qf  inheritance,  though  the  fame  proportions  were  pot  pre* 
ferved;  and  thereupon  decided,  that  clergymen,  and  all  others  pof* 
fefled  of  a  life  eftate  only,  muft  have  150  /.  a  year  to  be  qaaK£ed  to 
kill  game.     Lowndes  v.  henuis^  $,  T,  22  Geo.  3. 

The  fame  rule  to  difcover  the  intention  of  a  teftator  is  applied 
to  wills,  viz.  the  whole  of  a  will  ihall  be  taken  under  conlideraticm^ 
.}n  order  to  decypher  the  meaning  of  an  oj^fcure  paflage  in  it. 
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Puffcndorf ',  which  enabled  "  that  whoever  drew  blood  in 
«•  the  ftrccts  fhould  be  puiiiihed  with  the  utmoft  fevcrity," 
was  held  after  long  debate  not  to  extend  to  the  furgeon,  who 
opened  the  vein  of  a  perfon  that  fell  down  in  the  ftrcet  with 
2  fit. 

5.  But,  ladly,  the  mod  univerfal  and  eiFcciual  way  of 
difcovering  the  true  meaning  of  a  law,  when  the  words  are 
dubious,  is  by  confidering  the  reafon  znd Jpirit  of  it;  or  the 
caufe  which  moved  the  legiQator  to  en^St  it.  For  when  this 
reafon  oeafes,  the  law  itfelf  ought  likewife  to  ceafe  with  it* 
An  inftance  of  this  is  given  in  a  cafe  put  by  Cicero,  or  who- 
ever was  the  author  of  the  treatife  infcribed  to  Herennius  \ 
There  was  a  law,  that  thofe  who  in  a  ftorm  forfook  the 
ihi^  fliould  forfeit  all  property  therein ;  and  that  the  (hip 
and  lading  Qiould  belong  entirely  to  thofe  who  (laid  in  it« 
In  a  dangerous  tempeft  all  the  mariners  forfock  the  Ihip^ 
except  only  one  fick  paflengerj  who  by  reafon  of  his  difeafe 
was  unable  to  get  out  and  efcape.  By  chance  the  fiiip  came 
fafe  to  port.  The  fick  man  kept  pofieflion,  and  claimed  the 
benefit  of  the  bw.  Now  here  all  the  learned  agree,  that  the 
fick  man  is  not  within  the  reafon  of  the  law ;  for  the  reafon 
of  making  it  was,  to  give  encouragement  to  fuch  as  (hould 
venture  their  lives  to  fave  the  veiTel :  but  this  is  a  merit, 
which  he  could  never  pretend  to,  who  neither  (laid  in  the  [  6a  ] 
fhtp  upon  that  account,  nor  contributed  any  thing  to  it's 
prefervation  (lo). 

From  this  method  of  interpreting  laws,  by  the  reafon  of 
them,  arifes  what  we  call  equity ;  which  is  thus  defined  by 
Grotius ',  "  the  correction  of  that,  wherein  the  law  (by 
*<  reafon  of  it's  univerfality )  is  deficient."  For  Cnce  in  laws 
all  cafes  cannot  be  forefeen  or  exprefled^  it  is  neceflary,  that 
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(10)  See  a  very  fenfible  chapter  upon  the  interpreution  of  laws 
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when  the  general  decrees  of  the  law  come  to  be  applied  to 
particular  cafes,  there  fhould  be  fomcwhere  a  power  vefted  of 
defining  thofe  circumftances,  which  (had  they  been  forefeen) 
the  legiflator  himfelf  would  have  exprefTed.  And  thefc'arc 
the  cafes,  which,  according  to  Grotius,  **  lex  non  exafle  de^ 
f*  Jinityfed  artitrio  ioni  viri pfrmittit {i  i  ).'* 

EqPity  thua  depending,  eflentiallyi  upon  the  particular 
circumftances  of  each  individual  cafe,  there,  can  be  no  eftar 
blifhed.rules  and  fixed  precepts  of  equity  laid  down,  without 
deilroying  it's  very  efience,  and  reducing  it  to  ^  pofitive  law. 
And,  on  the  other  hand,  the  liberty  of  confidering  all  cafes 
in  an  equitable  light  muft  not  be  indulged  too  far|  left  there- 
by we  dcftroy  all  law,,  and  leave  the  decifion  of  every  queftion 
entirely  in  the  breaft  of  the  judge.  And  law,  without  equi* 
ty,  though  hard  and  difagreeablc,  is  much  more  defirable  fop 
the  public  gdod,'than  equity  without  law:  which  would 
make  every  judge  a  legiflator,  and  introduce  moft  infinite 
confufion ;  as  there  would. then  be  almoft  as  many  dillerent 
rules  of  action  laid  down  in  our  courts,  as  there  are  diflfer- 
cnce9  of  capacity  and  fentiment  in  the  humaii  mind. 


(il)  The  only  egui'tj,  according  to  this  dcfcription,  which  exilb 
in  our  government,  cither  rcfidcs  in  the  king,  who  can  prevent 
thc/ummum  jus  from  becoming /umma  injuriay  by  an  abfolute  or 
a  conditional  pardon,  or  in  juries,  who  determine  whether  any,  or 
to  what  extent,  damages  (hall  be  rendered.  Bat  equity  as  here 
explained,  is  by  no  means  applicable  to  the  court  of  chancery  ;  for 
the  learned  Judge  has  clfcwhcre  truly  faid,that  '*  the  fyftem  of  our 
**  courts  of  equity  is  a  laboured  connefted  fyftem,  governed  by  cf- 
<'  tablifhcd  rules,  and  bound  down  by  precedents,  from  which  they 
f<  do  not  depart,  although  the  reafonoffomeof  tBem  may  perhaps 
f  f  be  liable  to  cbje£lion."    3  Vol.  432. 
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OF  THE   LAWS   OF    ENGLAND. 


THE  municipal  bw  of  England,  or  the  rule  of  civil 
condu£l  prefcribed  to  the  inhabitants  of  this  kingdom, 
pzj  with  fufScicnt  propriety  be  divided  into  two  kinds :  the 
lex  nonfcfipta^  the  unwritten,  or  common  law ;  and  the  lex 
Jcripta^  the  written,  or  (latute  law. 

The  lex  mn  firiptay  or  unwritten  law,  includes  not  only 
general  cujtomiy  or  the  common  law  properly  fo  called ;  but 
alfo  the  particular  cuftoms  of  certain  parts  of  the  kingdom  \ 
2j\A\\\itvr\it  thoie  particular  loHvSy  that  are  by  cuftom  obferv- 
^d  only  in  certain  courts  and  jurifdiflions. 

When  I  call  thefe  parts  of  our  law  lege:s  non  fcriptae^  1 
would  not  be  underftood  as  if  all  thofe  laws  were  at  prefent 
merely  oral^  or  communicated  from  the  former  ages  to  the 
prefent  folely  by  word  of  mouth.  It  is  true  indeed  that,  in 
the  profound  ignorance  of  letters  which  formerly  overfpread 
the  whol?  weftern  world,  all  laws  were  entirely  traditional, 
for  this  plain  reafon,  becaufe  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  the  Britiih  as 
well  as  the  Gallic  druids  committed  all  their  laws  as  well  as 
learning  to  memory  * ;  and  it  is  faid  of  the  primitive  Saxons. 
here,  as  well  as  their  brethren  on  the  continent,  that  leges 
Jda  tnemofia  et  ufu  retinebant^.  But,  with  us  at  prefent,  the 
'  inonumonts  and  evidences  of  our  legal  cuftoms  are  contained 
in  the  records  of  the  feveral  courts  of  juftice,  in  books  of 
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reports  and  judicial  dccifions,  and  in  the  treatifes  of  learned 
fages  of  the  profefiion,  preferved  and  handed  down  to  us 
from  the  times  of  highcft  antiquity.  However  I  therefore 
ftilc  thefe  parts  of  our  law  leges  non  fcriptaey  becaufe  their 

,  original  inftitution  and  authority  are  not  fet  down  in  writing, 
as  a£ls  of  parliament  are,  but  they  receive  their  binding 
power,  and  the  force  of  laws,  by  long  and  immemorial 
ufage^  and  by  their  univerfal  reception  throughout  the  king- 
dom.    In  like  manner  as  Aulus  Geilius  defines  the  jus  non 

Jcriptum  to  be  that,  which  is  "  tacito  et  iUiterato  bonunum  con^ 
**  y^«/«  et  moribus  exprejfum!^ 

Our  antient  lawyers,  and  particularly  Portefcue  *,  inlift 
with  abundance  of  warmth,  that  thefe  cuftoms  are  as  old  as 
the  primitive  Britons,  and  continued  down,  through  the 
feveral  mutations  of  government  and  inhabitants,  to  the  prc- 
fent  time,  unchanged  and  unadulterated.  This  may  be  the 
cafe  as  to  fome :  but  in  general,  ^s  Mr.  Selden  in  his  notes 
obferves,  this  aflcrtion  muft  be  underftood  with  many  grains 
of  allowance  ;  and  ought  only  to  fignify,  as  the  truth  feems 
to  be,  that  there  never  was  any  formal  exchange  of  one  fyftem 
of  laws  for  another :  though  doubtlefs  by  the  intermixture  of 
adventitious  nations,  the  Romans,  the  Pifts,  the  Saxons,  the 
Danes,  and  the  Normans,  they  muft  have  infenfibly  introduced 
and  incorporated  many  of  their  own  cuftoms  with  thofc  that 
were  before  eftabliflied :  thereby  in  all  probability  improving 
the  texture  and  wifdom  of  the  whole,  by  the  accumulated 
wifdom  of  divers  particular  countries.  Our  lawjs,  faith  lord 
Bacon ',  are  mixed  as  our  language  :  and  as  our  language  is 
fo  much  the  richer,  the  laws  are  the  more  complete- 

And  indeed  our  antiquaries  and  early  hiftorians  do  all  po« 
fitively  afiure  us,  that  our  body  of  laws  is  of  this  compounded 
nature.  For  they  tell  us  that  in  the  time  of  Alfred  the  local 
cuftoms  of  the  feveral  provinces  of  the  kingdom  were  grown 
fo  various,  that  he  found  it  expedient  to  compile  his  dotne^ 
foot,  or  liber  judicialis^  for  the  general  ufe  of  the  whole  king«. 

f  r*  17^  *  Se^.bit  pro^tli  for  i  di^eft* 
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dom.  This  book  is  faid  to  have  been  extant  fo  late  as  the 
xcign  of  kin^  Edward  the  fourth,  but  is  now  unfortunately 
loft.  ^  It  contained,  we  may  probably  fappofe,  the  principal 
maxims  of  the  common  law,  the  penalties  for  mifdemefnors, 
and^he  forms  of  judicial  proceedings.  Thus  much  may  at 
leaft  be  coUeiled  from  that  injunftion  to  obferve  it,  which 
we  find  in  the  laws  of  king  Edward  the  elder,  the  fon  of  Al- 
fred*^. ^  Omnibui  qui  reipublicae  praefunt  etiam  atque  etiam 
♦«  mandof  «?  omnibus  aequos  fe  praebeant  judicefy  perinde  ae  in 
*^  judidali  libro  f  Saxonice^  hom-btc)  fir rptum habftur :  nee 
««  quicquamformident  quin jus  commune  (  Sa:^:omcey  polcjllhrc) 
*<  audaBer  libereque,dtcant** 

But  the  irruption  and  cftablifliment  of  the  Danes  in  Eng- 
land, which  followed  foon  after,  introduced  new  cuftoms, 
and  caufed  this  code  of  Alfred  in  many  provinces  to  fall  into 
difufe :  or  at  leaft  to  be  mixed  and  deb-fed  with  other  lawsof 
a  cOarfer  alloy.  So  that  about  the  beginning  of  the  eleventh 
century  there  were  three  principal  fyftems  of  laws  prevailing 
in  different  diftrifis,  I.  The  Mercen-Lage,  or  Mercian  laws, 
which  were  obfcrved  in  many  of  the  midland  counties,  and 
thofe  bordering  on  the  principality  of  Wales,  the  retreat  of 
the  intieilt  Britons  *,  and  therefore  very  probably  intermixed 
with  the  Britifti  or  Dniidical  cuftoms.  2.  The  fFe/l^Saxon* 
Lage^  or  laws  ©f  the  weft  Faxons,  which  obtained  in  the 
counties  to  the  fputh  and  weft  of  the  ifland,  from  Kent  to 
Dcvonftiire.  Thefe  were  probably  much  the  fame  with  the 
laws  of  Alfred  above-mentioned,  being  the  municipal  law  of 
the  far  moft  confiderable  part  of  his  dommions,  and  particu- 
larly including  Berkfliire,  the  feat  of  his  peculiar  refidcncc. 
3.  The  Dfine*Lage^  or  Danifli  law,  the  very  name  of  wjiich 
fpcaks  it's  original  and  compofition.  This  was  principally 
maintained  10  the  yeft  of  the  midland  counties,  and  alfo  on 
the  caftern  coaft,  the  part  moft  expofed  to  the  vifits  of  that 
piratical  people.  As  for  the  very  northern  provinces,  they 
frcic  at  tfjat  time  under  a  diftinft  government '• 

Out 
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Out  of  thcfc  three  laws,  Roger  Hovcdcn*  and  Ra- 
9iilphu6  Ceilrenfis^  inform  us,  king  Edward  the  confeiror 
cxtra£led  one  uniform  law  or  digeft  of  laws,  to  be  obferved 
throughout  the  whole  kingdom ;  though  Hoveden  and  the 
author  of  an  old  manufcript  chronicle^  aflfure  us  likewlfe,  that 
this  work  was  proje&ed  and  begun  by  his  grandfather  king 
Edgar.  And  indeed  a  general  digeft  of  the  fame  nature  has 
been  conftantly  found  expedient,  and  therefore  put  in  pradiice 
by  other  great  nations,  which  were  formed  from  an  aflcmblagc 
olF  little  provinces,  governed  by  peculiar  cuftoms.  As  in 
Portugal,  under  king  Edward,  about  the  beginning  of  the 
fifteenth  century  K  In  Spain  under  Alonzo  X,  who  about 
the  year  1250  executed  the  plan  of  his  father  St.  Ferdinand^ 
and  coUe&ed  all  the  provincial  cuflioms  into  one  uniform  law, 
in  the  celebrated  code  entitled  laspartidas  ^  And  in  Sweden, 
about  the  fame  «ra ;  when  a  univerfal  body  of  common  law 
was  compiled  out  of  .the  particular  cufloms  eftablifhed  by 
the  laghman  of  every  province,  and  entitled  the  lamPs  lagh^ 
being  analogous  to  tlie  common  law  of  England  *". 

Both  thefe  undertakings »  of  king  Edgar  and  Edward  the 
confeflbr,  feem  to  have  been  no  more  than  a  new  edition,  or 
'  frefli  promulgation,  of  Alfred's  code  or  dome-book,  with 
fuch  additions  and  improvements  as  the  experience  of  a  cen* 
tury  and  an  half  had  fuggefted«  For  Alfred  k  generally 
ftiled  by  the  fame  hiftorians  the  legum  jinglicanarum  con4itor^ 
as  Edward  the  confeffor  is  the  rtfUtutor.  Thefe  however  are 
the  laws  which  our  hiftories  fo  often  mention  under  the  ivame 
of  the  laws  of  Edward  the  confeflbr ;  which  our  anceftors 
ftxuggled  fo  hardly  to  maintain,  under  the  firft  princes  cf  the 
Koripan  line  ;  and  which  fubfequent  princes  fo  frequently 
promifed  to  keep  and  reftore,  as  the  moft  popular  acl  they 
could  do,  w|ien  prefled  by  foreign  emergencies  or  domeftic 
difcootents.    Jhefe  are  the  laws,  that  fd  vigoroufly  withr 

%  in  Hfn.  lU  k  Mod.  Un.  Hift.  zxH.  235. 

ft  im  EJw.  Conftpr.  1  Ihtd*  xx.  211. 

I  M  Stld,  sd  Esdmtr.  6.  ^  H>'id*  xxxiii*  fti.  58. 
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flood  the  rq>eatcd  attacks  of  the  civil  law;  which  eftabllflied 
in  the  twelfth  century  a  new  Roman  empire  over  mod  of 
the  ftates  of  the  continent :  dates  that  have  lod,  and  per- 
haps upon  that  account,  their  political  liberties ;  while  the 
free  conftitution  of  England^  perhaps  upon  the  fame  ac« 
countj  has-been  rather  improved  than  debafed.  Theie,  ia 
ihort,  are  the  laws  which  gave  rife  apd  original  to  that  col- 
le£lion  of  maxims  and  cudoms,  which  is  now  known  by  the 
name  of  the  common  law.  A  name  either  given  to  it,  in 
contradidin£lion  to  other  laws,  as  the  datifte  law,  the  civil 
law,  the  law  merchant,  and  the  like  j  or,  more  probably,  as 
a  law  common  to  all  the  realm,  the  jiu  commune  at  fJcright 
mentioned  by  king  Edward  the  elder,  after  the  abolition  of 
the  feveral' provincial  cudoms  and  particular  laws  before- 
mentioned. 

But  though  this  is  the  mod  likely  foundation  of  this 
colle£lion  of  maxims  and  cudoms,  yet  the  maxims  and  cuf- 
toms,  fo  collefted,  are  of  higher  antiquity  than  memory  or 
hidory  can  reach  ( i ) :  nothing  being  more  difficult  than  to 
afcertain  the  precife  beginning  and  fird  fpring  of  an  antient 
and  long  edabliflied  cudom.  Whence  it  is  that  in  our  law 
the  goodnefs  of  a  ci^dom  depends  upon  it's  having  been  ufed 
time  out  of  mind ;  or,  in  the  folemnity  of  our  legal  phrafe, 
time  whereof  the  memory  of  man  runneth  not  to  the  contra- 
ry (2).  This  it  is  that  gives  it  it's  weight  and  authority  :  and 
of  this  nature  are  the  maxims  and  cudoms  which  compofe 
the  common  law,  or  lex  nonfcriptay  of  this  kingdom. 

This  unwritten,  or  common,  law  is  prop?rly  didinguiih- 
able  into  three  kinds;  i.  General  cudoms;  which  are  the 
univcrfal  rule  of  the  whole  kingdom^  and  form  the  common 
law,  in  it's  dri£ler  and  more  ufual  fignification.     a,  Parti- 

(1)  What  Lord  Hale  fays  is  undoubtedly  true,  that  **  the  ori« 
<*  ginal  of  the  common  law  is  as  undifcoverable  as  the  head  of 
f  the  Nile."  Hift.  Com.  Law,  55. 

(a)  See  note  10,  p«  76. 

cuhr 
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cular  cuftoms  ;  which  for  the  mod  part  afle£l  only  the  inha- 
bitants of  particular  diftrifts.  3.  Certain  particular  laws  ; 
which  by  c^ftom  are  adopted  and  ufed  by  fome  particular 
courts,  of  pretty  general  and  cxtenfive  jurifdiftion. 
t  "*  J  I.  As  to  general  cuftoms,  or  the  common  law,  properly 
.  fo  called  )  this  is  that  law,  by  which  proceedings  and  deter- 
minations in  the  king*s  ordinary  courts  of  juftice  are  guided 
and  direfted.  This,  for  'the  moft  part,  fettles  the  courfe  in 
'  which  lands  defcend  by  inheritance  \  the  manner  and  form  of 
acquiring  and  transferring  property  ;  the  folcmnities  and  ob- 
ligation of  contrails  ;  the  rules  of  expounding  wills,  deeds, 
and  a£ls  of  parliament ;  the  refpeftive  remedies  of  civil  inju- 
ries \  the  feveral  fpecies  of  temporal  offences,  with  the  man- 
ner and  degree  of  punifhment  5  and  an  infinite  number  of 
minuter  particulars,  which  diflufe  themfelves  as  cxtenfivcly 
as  the  ordinary  diftribution  of  common  juftice  requires- 
Thus,  for  example,  that  there  fliall  be  four  fuperior  courts  of 
record,  the  ckanccry,  the  lung's  bench,  the  common  pleas, 
and  the  exchequer  j— that  the  eldeft  fon  alone  is  heir  to  his 
anccftcr i  —  that  property  maybe  acquired  and  transferred  by 
writing  ;<— that  a  deed  is  of  no  validity  unlefs  fealed  and  deli- 
vered ; — that  wills  Oiall  be  conftrued  more  favourably,  and 
deeds  more  ftri£lly  j— that  money  lent  upon  bond  is  recover- 
able by  aftion  of  debt  •,— that  breaking  the  publick  peace  is 
an  offence,  and  punifhable  by  fine  and  imprifonment ;— all 
thefe  are  doflrines  that  are  not  fet  down  in  any  written  fta- 
tute  or  ordinance,  but  depend  merely  upon  immemorial  ufage» 
that  is,  upon  common  law,  for  their  fupport. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations:  i.  Eftablifhed  cuftoms;  fuch  as 
that,  where  there  are  three  brothers,  the  eldeft  brother  (hall 
be  heir  to  the  fecond,  in  exclufion  of  the  youngeft :  and 
a.  Eftabfilhed  rules  and  maxims  5  as,  **  that  the  king  can 
<*  do  no  wrong,  that  no  man  (halllie  bound  to  accufe  him- 
«*  felf,"  and  the  like.  But  I  take*  thefe  to  be  one  and  the 
fame  thing.  For  the  authority  of  thefe  maxims  refts  entirely 
upon  general  reception  and  ufage:  and  the  only  method 
4  •  -of 
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of  proving,  that  this  or  that  maxim  is  a  rule  of  the  commoa 
law,  is  by  {hewing  that  it  hath  been  always  the  cuftom  to 
obfcrve  it. 

But  here  a  very  natural,  and  very  material,  qucftionarifcs:  [  dj^  ]= 
how  arc  thefe  cuftoms  or  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined  ?     The  anfrer  is,  by  the 
judges  in  the  fcvctal  courts  of  juftice.  They  are  the  depofi- 
taries  of  the  laws ;  the  living  oracles,  who  muft  decide  in  all 
cafes  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land.    Their  knowlege  of  that  law 
is  derived  from  experience  and  ftudy ;  from  the  •*  viginti  an^ 
^*  norum  lucubrationes^*   which   Fortefcue  ** .  mentioVis ;  and 
fipm  being  long  pcrfonally  accuftomed  to  the  judicial  deci- 
fions  of  their  predecefibrs.  And  indeed  thefe  judicial  decifions    * 
are  the  principal  and  moft  authoritative  evidence,  that  can 
be  given,  of  the  exigence  of  fuch  a  cuilom  as  (ball  form  a 
part  of  the  common  law.     The  judgment  itfelf,  and  all  the 
proceedings  previous  thereto,  are  carefully  regiftcred  and  prc- 
fenred,  under  the  name  oi  records ^  in  public  repofitories  fet 
afpart  for  that  particular  purpofe  \  and  to  them  frequent  re« 
courfe  is  had,  wiienany  critical  queftion  arifes,  in  the  deter- 
mination of  which  former  precedents  may  give  light  or  aflift- 
ance.  And  therefore,  even  fo  early  as  the  conquefl,  we  find  the 
**  ^tuteritorum  memoria  eventorwri*  reckoned  up  as  one  of  the 
chief  qualifications  of  thofc,  who  were  held  to  be  **  Ugibus 
^^  patriae  opilnu  injlituti^!*     For  it  is  an  eftabliflied  rule  to 
abide  by  former  precedents,  where  the  fame  points  come  again 
in  Btigation  :  as  well  to  keep  the  fcale  of  juftice  even  and 
fteady,  and  not  liable  to  waver  with  every  new  judge's  opi- 
nita  }  as  zlfo  becaufe  the  law  in  that  cafe  being  folemnly  de- 
clared and  determined,  what  before  was  uncertain,  and  per- 
haps indifferent,  is  now  become  a  permanent  rule,  which  it 
is  not  in  the  breaft  of  any  fubfequcnt  judge  to  alter  or  vary 
from,  according  to  his  private  fentiments :  he  being  fworn  to 
determine^  not  accprding  to  his  own  private  judgment,  but 

«  cap.  S.  o  Seia.  review  of  Tilh.  c  S. 
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according  to  the  known  laws  ^nd  cuftoms  of  the  land ;  not 
delegated  to  pronounce  a  new  law,  but  to  maintain  and  ex- 
pound the  old  one.  Yet  this  rule  admits  of  exception,  where 
the  former  determination  is  moft  evidently  contrary  to  reafon; 
r  y5  ]  much  more  if  it  be  clearly  contrary  to  the  divine  law'.     But 
even  in  fuch  cafes  the  fubfequent  judges  do  not  pretend  to 
make  a  new  layr,  but  to  vindicate  the  old  one  from  mifre- 
prefentation.     For  if  it  be  found  that  the  former  decifion  is 
jcnanifeftly  abfurd  or  unjuft  (3)9  it  is  declared,  not  that  fuch  a 
fentence  was  bad  laiv,  but  that  it  was  not  law ;  that  is,  that  it 
is  not  the  eftablifhed  cuftom  of  the  realm,  as  has  been  errone- 
oufly  determined.     And  hence  it  is  that  our  lawyers  are  with 
juftice  fo  copious  in  their  encomiums  on  the  reafon  of  the 
common  law ;  that  they  tell  us,  that  the  law  is  the  perfeflion 
of  reafon,  that  it  always  intends  to  conform  thereto,  and  that 
what  is  not  reafon  is  not  law.    Not  tliat  the  particular  rea- 
fon of  every  rule  in  the  law  can  at  this  diftance  of  time  be  al- 
ways precifely  afligncd  5  but  it  is  fufficient  that  there  be  no- 
thing in  the  rule  flatly  contradiftory  to  reafon,  and  then  tlic 


(3)  Bat  it  cannot  be  diifembled  that  both  in  our  law,  and  in  all 
other  laws,  there  are  decifions  drawn  from  eftablilhed  principles 
and  maxims,  which  are  good  law,  though  fach  decifions  may  be 

th  manifedly  abfurd  and  unjuft.  But  notwithilanding  this,  they 
muft  be  religiouAy  adhered  to  by  the  judges  in  all  courts,  who  are 
not  to  aifume  the  chara£lers  of  legiflators.  It  is  their  province  Jus 
dicere,  and  not  jus  dare.  Lord  Coke,  in  his  enthufiadic  fbndnefs 
for  the  common  law,  goes  farther  than  the  learned  Commentator; 
he  lays  down,  that  argument um  ah  incon'venienti  plurimum  'valtt  in 
lege,  bccaufc  nihil  ^uo^i  eft  incowveniens  eft  licitum.  Mr.  Hargrave*s 
note  upon  this  is  well  conceived  and  expreifed :  *'  Arguments  from 
**  inconvenience  certainly  deferve  the  greateil  attention,  and 
"  where  the  weight  of  other  reafoning  is  nearly  on  an  equipoife» 
''  ought  to  turn  the  fcale.  But  if  the  rule  of  law  is  clear  and  ex« 
**  plicit,  it  is  in  vain  to  indfl  upon  inconveniencies ;  nor  can  it  be 
'*  true  that  nothing,  which  is  inconvenient,  is  lawful,  for  that 
"  fuppofes  in  thofe  who  make  laws  a  perfedlion,  which  the  moft 
«'  exalted  human  wlfdom  is  incapable  of  attaining,  and  would  be 
<*  an  invincible  argument  againil  ever  changing  the  law."  Har^. 
Co*  Uu^  66* 
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hw  will  prefume  it  to  be  well  founded  ^.  And  it  hath  been  an 
antient  obfervation  in  the  laws  of  England,  that  whenever  a 
Handing  rule  of  law,  of  which  the  reafon  perhaps  could  not 
be  remembered  or  difcemed,  hath  been  wantonly  broken  in 
upon  hj  ftatutes  or  new  refolutions,  the  wifdom  of  the  rule 
hath  in  the  end  appeared  from  the  inconveniencies  that  have 
followed  the  innovation. 

The  do£lrine  of  the  law  then  is  thisi  that  precedents  and 
rules  muft  be  followed,  unlefs  flatly  abfurd  or  unjuft  (4):  for 
though  their  reafon  be  not  obvious  at  iirft  view,  yet  we  owe 
fuch  a  deference  to  former  times  as  not  to  (uppofe  that  they 
a£led  wholly  without  confideration.  To  illuftrate  this  do£lrine 
by  examples.  It  has  been  determined,  time  out  of  mind,  that 
a  brother  of  the  half  blood  fhali  never  fucceed  as  heir  to  the 
eftate  of  his  half  brother,  but  it  (hall  rather  efcheat  to  the 
king,  or  other  fuperior  lord.  Now  this  is  a  pofitive  law, 
fixed  and  eftabliflied  by  cuftom,  which  cuflom  is  evidenced 
by  judicial  decifions ;  and  therefore  can  never  be  departed 
from  by  any  modem  judge  without  a  breach  of  his  oath  and 
the  law.    For  herein  there  is  nothing  repugnant  to  natural  [  71  j 

P  Herein  tfreeing  with  tlic  citiI  \t$r,  •'  fuae  ccnpituuntur^  inptiri  ma  tftrta  t 
Tf»  I  ^.  %Of  a  I  •'  «  Norn  ornnttm,  faae  s      '*  attofniit  multa  ex  bhf  fuae  certa  fafffp 

**  rtJdi  pct^m  Et  idf  rmthitn  Mmv, 

(4)  Precedents  and  rdes  muft  be  followed  even  when  they 
are  flatly  abfard  and  unjuft,  if  they  are  agreeable  to  ancient 
principles.  If  an  afl  of  parliament  it  brought  in  at  the  clofe  of  a 
ieffion,  and  pafled  on  the  laft  day,  which  makes  an  innocent  aft' 
criminal,  or  even  a  capital  crime ;  and  if  no  day  is  fixed  for  the 
commencemeDt  of  its  operation,  it  has  the  fame  efficacy  as  if  it 
had  been  pafled  on  the  iirft  day  of  the  fefTion,  and  all,  who* 
doriog  a  long  feffion,  have  been  doing  an  aft,  which  at  the  time 
was  legal  and  inoffenfive,  will  be  liable  to  fuffer  tlie  punifliment 
.preicribed  by  the  ftatute,  (4  Inft.  25.  ^TtrmRep,  660.) 
This  is  both  flatly  abfurd  and  unjuft;  but  it  is  the  clear  law  of 
England,  and  can  only  be  abrogated  by  the  united  authority  of 
the  king,  lords,  and  commons,  in  parliament  aflemUed.  Many 
other  iimila^inftances  might  be  adduced. 
•  Vol.  L  O  jufticc  > 
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juilice  (5)  \  though  the  artificial  reafott  of  it^  ixz^n  from  the 
feodal  lawr,  may  not  be  quite  obvious  to  every  body.  And 
therefore^  though  a  modern  judge,  on  account  of  a  fuppofed 
hardOiip  upon  the  half  brother,  might  wiih  it  had  been  other- 
wife  fettled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  might  enter  upon  and  feize  any  lands  that  were  pur- 
chafed  by  his  younger  brother,  no  fubfequent  judges  would 
fctuple  to  declare  that  fuch  prior  determination  was  unjuA, 
was  unreafonable,  and  therefore  was  not  law*  So  that  the 
laiVi  and  the  opinion  of  thejudge^  arc  not  always  convertible 
terms,  or  one  and  the  fame  thing ;  fince  it  fometimes  may 
happen  that  the  judge  may  mifiake  the  law.  Upon  the  whole 
however,  we  may  take  it  as  a  general  rule,  "  that  the  dcci- 
**  fions  of  courts  of  juftice  are  the  evidence  of  what  is  com- 
«  mon  law  :''  in  the  fame  manner  as,  in  the  civil  law,  what 
the  emperor  had  once  determined  Was  to  ferve  for  a  guide  for 
the  future  K 

The  decifions  therefore  of  courts  are  held  in  the  highefl 
regard,  and  are  not  only  preferved  as  authentic  records  in  the 
treafuries  of  the  feveral  courts,  but  are  handed  out  to  public 
view  in  the  numerous  volumes  of  reports  which  furnifli  the 
lawyer's  library.     Thefe  reports  arc  hiftories  of  the  feveral 

%  «*  Si  hlperiaiis  majcfiat  eavfam  cog-  **  ferw  fimt,  fntwt  h^nt  tge  legem,  nm 

*^  nhionalUtr  examinavtrit,  tt  parubui,  **fo!um  illicaujaepro  ^ua  proJuQa  ^9 

*'  cominut  conftitutis  fcntentiam  dixeru,  **  fed  et  in  9mnihusJhmiHiis,^*  C«  1.  14. 

**  om/tti  emnlnojudket,  ^uijub  noftro  ini'  12.  ' 

_  1  •  ■  .■ 

(5)  But  it  is  certainly  repagnant  to  natural  reafon,  where  a 
father  leaves  two  Tons  by  two  different  mothers,  and  dies  inteftate, 
and  a  large  eftate  defcends  to  his  eldeil  fon>  who  dies  a  minor  or 
inte(late»  that  this  eftate  (hould  go  to  the  lord  of  the  manor  or  to 
the  king,  rather  than  to  the  younger  fon«  When  fuch  a  cafe  hap- 
pens in  the  family  of  a  nobleman,  or  a  man  of  great  property, 
this  law  wiU  then  appear  fo  abfurd  and  unreafonable,  that  it  will 
not  be  fullered  to  remain  long  afterwards  to  difgrace  our  books. 
Se^vol.  ii.  p.  23  s* 
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fcafcs,  with  a  (hort  fummary  of  the  proceedings,  which  are 
preferved  at  large  in  the  record ;  the  arguments  on  both  fides 
and  the  reafons  the  court  gdve  for  it's  judgment  ^  taken 
down  in  (hort  notes  by  perfons  prefent  at  the  determination; 
And  thefe  ferve  as  indexes  to,  and  alfo  to  explain,  the  re*> 
cords ;  which  always,  in  matters  of  confequence  and  nicety, 
the  judges  dire£l  to  be  fearched.    The  reports  are  extant  in 
m  regular  fcries  from  the  reign  of  king  Edward  the  fecond 
inclufxve ;  aud  from  his  time  to  that  of  Henry  the  eighth 
were   taken    by  the    prothonotaries,    or  chief  fcribes  of  C  7^  3 
the  court,  at  the  cxpenfe  of  the  crown,  and  pilbliflied  annually ^ 
whence  they  are  known  under  the  .denomination  of  the  year 
hToks.  And  it  is  much  tobe  wiflied  that  this  beneficial  cuftom 
had,  under  proper  regulations,  been  continued  to  this  day : 
for,  though  king  James  the  firft  at  the  inftance  of  lord  Bacon 
appointed  two  reporters  ^  with  a  handfome  ftipend  for  this 
purpofe,  yet  that  wife  inftitution  was  foon  neglefted,  and 
from  the  reign  of  Henry  the  eighth  to  the  prefent  time  this 
taik  has  been  executed  by  many  private  and  contemporary ' 
hands ;  who  fometimes  through  hade  and  inaccuracy,  fome- 
times  through  miftake  and  want  of  (kill,  have  publifhed  very 
crude  and  imperfect  (perhaps  contradiftory )  accounts  of  ond 
and  the  fame  determination.     Some  of  the  mofl  valuable  of 
the  antient  reports  are  thofe  publiflicd  by  lord  chief  jufticc 
Coke  ;  a  man  of  infinite  learning  in  his  prefeiTion,  though 
not  a  little  infeftcd  with  the  pedantry  and  quaiutncfs  of  the 
times  he  lived  in,  which  appear  ftrongly  in  all  his  works* 
However  his  writings  are  fo  highly  efteemed,  that  they  arc 
generally  cited  without  the  author's  name  •. 

Besidiis  thefe  reporters,  there  are  alfo  other  authors,  to 
whom  great  veneration  and  refpe£i;  is  paid  by  the  ftudents  * 

t  F«t*  ^^Jat.  Up,  \%.  i7Rym.  26,  "the  cafes  reported  in  his  three  voluzsct 

•  Hi»  rcportty  for  inftance*  are  ^iicdj  were  decermined ;  ^'m.  qoeen  blizabeth, 

arr*  f^iX"**  '^  reports  ^  and  in  quoting  king  James»  and  king  Charles  the  firft  } 

them  we  ofoaUy  fay,  i  or  2  Rep.  noc  as  well  as  by  the  number  of  each  vo* 

1  or  2  Co!ce*s  Rep.  as  in  citing  other  Jume.  For  fometimes  we  call  them  r»  i, 

•Btiiort.  Thereportsof  judge  Croke  are  and  3  Cro.  but  more  oommonlj  Cro* 

aiib  cited  in  a  peculiar  manner,  b>  ih«  £iig«  Cc9*  Jic«  and  Cro,  Car^ 
:  of  thofe  princes,  in  wbofii  reign* 

O2,  of 


7^^*  O/tbeLsA^s  Ii^TRbi>. 

of  the  common  law*  Such  are  Glanvil  and  Bra£lon» 
Britton  and  Fleta,  Hengham  and  Littleton,  Statham, 
Brooke,  Fitzherbert,  and  Staundforde,  with  fomc  others  oif 
antient  date ;  whofe  treatxfes  are  cited  as  authority,  and  are 
evidence  that  cafes  have  formerly  happened  in  which  fuch 
and  fuch  points  were  determined,  which  are  now  become 
fettled  and  firft  principles.  One  of  the  laft  of  thcfe  methodic 
cal  writers  in  point  of  time,  whofe  works  are  of  any  intrinfic 
authority  in  the  courts  of  juftice,  and  do  not  entirely  depend 
r   .  on  the  ftrength  of  their  quotations  from  older  authors,  is  the 

r  73  J  fame  learned  judge  we  have  juft  mentioned,  fir  Edward 
Coke ;  who  hath  written  four  volumes  of  inftitutes,  as  he  is 
pleafed  to  call  them,  though  they  have  little  of  the  inftitu« 
tional  method  to  warrant  fuch  a  title.  The  firfl;  volume  is  a 
very  extenfive  comment  upon  a  little  excellent  treatife  of  te- 
nures, compiled  by  judge  Littleton  in  the  reign  of  Edward 
the  fourth.  This  comment  is  a  rich  mine  of  valuable  com- 
mon law  learning,  colledled  and  heaped  together  from  the 
antient  reports  and  year  books,  but  greatly  defe£live  in  me- 
thod'•  The  fecond  volume  is  a  comment  upon  many  old 
zSts  of  parliament,  without  any  fyftematical  order  i  the  third 
a  more  methodical  treatife  of  the  pleas  of  the  crown  i  and 
the  fourth  an  account  of  the  feveral  fpecies  of  courts '• 

And  thus  much  for  the  firft  ground  and  chief  corner  ftone 
of  the  laws  of  England,  which  is  general  immemorial  cuftom, 
or  common  law,  from  time  to  time  declared  in  the  decifions 
of  the  courts  of  juftice  j  which  decifions  are  preferved  among 
our  public  records,  explained  in  our  reports,  and  digefted 
for  general  ufe  in  the  authoritative  writings  of  the  venerable 
fages  of  the  law. 

The  Roman  law,  as  prafififcd  in  the  timcfrof  it*s  liberty, 
paid  alfo  a  great  regard  to  cuftom ;  but  not  fo  much  as  our 

\    *  It  is  ttfualijr  cited  cither  by  theiuupe  paid  to  the  work*  of  no  other  writer; 

of  Co.  Litt.  or  at  i  loft.  the  generality  of  reports  i  nd  other  tradt 

,   ,t  Thefe  aie  cited  ai  2«  .3,  or  4  Inft.  being  quoted  in  thenameof  the  comi^'kry 

without  a^y  piihat^t  name.  An  bono*  M  i  Ventrisy  4  LcMurd,  r  Sidofin^  and 

ury  diilja£lio0y  whichy  we  oblerved,  is  the  like. 

^    -  law; 
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law :  it  only  then  adopting  it,  when  the  written  law  was 
deficient.  Though  the  reasons  alleged  in  the  dtgeft  "  will 
folly  jfiftify  our  praAicei  in  making  it  of  equal  authority 
with,  when  it  is  not  contradicted  by,  the  written  law* 
<<  For  fince,  fays  Julianus,  the  written  law  binds  us  for  no 
<f  other  reafon  but  becaufe  it  is  approved  by  the  judgment  of 
.<*  the  people,  therefore  thofe  laws  which  the  people  have  ap» 
"  proved  without  writing  ought  alfo  to  bind  every  body.  For 
<<  where  is  the  dtfitrence,  whether  the  people  declare  their 
«<  aflent  to  a  law  by  fafirage,  or  by  a  uniform  courfc  of  a6t-  C  74  ] 
^<  ing  accordingly  ?"  Thus  did  they  reafon  while  Rome  had 
fome  remains  of  her  freedom ;  but,  when  the  imperial  ty- 
ranny came  to  be  fully  eftablifhed,  the  civil  laws  fpeak  a  very 
different  language.  '<  ^/odprindpip/acuit{6)legisbaieivig9remf 
*<  cum  p9putus  ei  et  in  turn  omnefuum  imperium  et  patefiatem  eon* 
^^frrat^  fays  Ulpian ''.  **  Imperatorfolus  et  canditcr  et  inters 
^^  pres  legis  exijlitnatur^  fays  the  code  *.  And  again,  ^^  facri'* 
<*  kpi  inftar  ejl  refcripto  principis  obviari^J*    And  indeed  it 

«  Ff.  I.  3.  i%*  *  C.  1. 14.  i%* 

V  //;  1. 4«  I.  r  C.  K 13.  5, 


(6)  This  is  the  firft  fentence  of  the  definition  of  a  conftitudon 
in  the  beginning  of  the  Inftitutes.  It  oaght  to  be  cited  at  length^ 
that  it  may  receive  the  execration  it  deferves.  It  is  no  wonder 
from  this  fpecimen,  that  the  civil  law  (hould  have  experienced 
fuch  protection  and  patronage  from  all  the  defpotic  governments 
of  Europe*  and  fuch  oppoiition  and  deteflanon  from  the  fturdy 
£nglilh  barons. 

CONSTITUTIO. 
Sed  et  qwdprincipi  placuit,  kgis  babet  vigorem  :  qumn  lege  repM, 
ftue  de  ejus  imperio  lata  eft,  pepulus  it,  et  in  eum  emne  imferium/mum 
et  poteftatem  cenudai.  ^uodeunque  ergo  imperator  per  epiftoUm  cpH" 
Jtituit ;  W  cegHofient  decrepit  9  vilediSo  pracepit»  legem  ejf$  eet^ati 
hac  fimt^  fiue  cenftitutiones  appelUntur.  Plan}  ex  bis  fiuedamfmu 
perjemalest  qiut  nee  ad  exemplum  trabuutur,  quoniam  non  bee  princeps 
vmltg  MOM  qyodalicui  ob  merit  wh  indulfit,  velfi  quam  pcenam  irregavit, 
W  ^  cm  Jim  exempk  fubvenit,  perfenam  nen  tran/greditsir*  Aim 
euaem,  qtium  generates ^nt,  $mnes  precul  dubio  tenent.    Inft.  i,  a.  6. 
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is  one  of  the  charafiteriftic  marks  of  Engliih  liberty,  that  oi|f 
common  law  depends  upon  ctiftom ;  which  carries  this  in-^ 
temal  evidence  of  freedbm  along  with  it,  that  it  probably 
yras  introduced  by  the  voluntary  confeiit  of  the  people  (7}. 

II,  Thb  fecond  branch  of  the  unwritten  laws  of  England 
are  particular  cuftoms,  or  laws  which  zfftGt  only  the  inha- 
bitants of  particular  diftriAs. 

These  particular  cuftoms,  or  fome  of  them^  are  without 
doubt  the  remains  of  that  multitude  of  local  cuftoms  before- 
mentioned,  out  of  which  the  common  law,  as  it  now  ftands, 
was  colleded  at  firft  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  confeflbr :  each  diftri£t  mutually  fa- 
crificing  fome  of  it's  own  fpeci^l  ufagcs,  in  order  thnt  ih6 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 


(7)  Lord  chief  juftice  Wilmot  has  faid,  that  f  the  ftatatc  law: 
**  is  the  will  of  the  legiflature  in  writing ;  the  common  -law  is  no- 
'^  thing  elfe  but  flatutes  worn  out  by  time.  All  our  law  began  by 
•*  coiMent  of  the  legi(lature>  ancj  whether  it  is  now  law  by  ufage 
^'  or  writing  is  the  fame  thing.  (2  TFil/,  348.)  And  ftatute  hW, 
'*  and  common  law  both  originally  flowed  from  the  fame  foun- 
«<  tain."  (lA.  350)  And  to  the  fame  effedi  lord  tiale  declares^ 
«<  that  many  of  thofe  things  (hat  we  now  uke  for  common  law* 
<'  were  undoubtedly  adts  of  parliament,  though  now  not  to  be 
*«  found  of  record."  (//j/?.  Com.  Law,  66.)  Though  this  is  the 
probable  origin  of  the  greatcfl  part  of  the  common  law»  ycf 
Itiuch  of  it  ccrtwnly  has  been  introduced  by  ufage,  even  of  mo- 
dern date,  which  general  convenience  has  adopted.  As  in  the 
civil  law,  Jrne  fcripto  jus  venif,  quod  u/us  apfroha*uity  nam  diuturni 
^ores  confenfu  utentium  comfrohati  legem  imitantur,  (Inft.  l,  2.  9.) 
tX  this  nature  in  this  country  is  the  law  of  the  road,  viz.  that 
iiorfes  and  carriages  (hould  pafs  each  other  on  the  whip  hand. 
Tills  law  has  not  been  enadted  by  flatute,  and  is  fo  modern,  that 
perhaps  this  is  the  firft  dme  that  it  has  been  noticed  in  a  book  of 
law.  But  general  convenience  difcovered  the  ncceflity  of  it, 
■and  our  judges  have  fo  far  confirmed  it,  as  to  declare  frequently 
at  nifi  prius,  that  he  who  difregards  this  falntary  rule  is  anfver* 
|j)Ie  in  damages  for  all  the  confcqucnces.        • 

univerfal 
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unWerfal  fyftem  of  laws.  But  for  reafons  that  have  been 
now  long  forgotten,  particular  counties,  citieSf  towns,  ma- 
nors, and  lordihips,  were  very  early  indulged  with  the  privi- 
lege of  abiding  by  their  own  cuftoms,  in  contradiftin&ion  to 
the  reft  of  the  nation  at  large :  which  privilege  is  confirmed 
to  them  by  feveral  a^  of  parliament  % 

Such  is  the  cuftom  of  gavelkind  in  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  alfo  general  till 
the  Norman  conqueft)  which  ordains^  among  other  things, 
ihat  not  the  eldeft  fon  only  of  the  father  (hall  fucceed  to  his  [  'y  j;  3 
inheritance,  but  all  the  fons  alike :  and  that,  though  the  an- 
ceftor  be  attainted  and  hanged,  yet  the  heir  (hall  fucceed  to 
his  eftate,  without  any  efcheat  to  the  lord.— Such  is  the 
cuftom  that  prevails  in  divers  antient  boroughs,  and  therefore 
called  borough-englifli,  that  the  youngeft  fon  (hall  inherit 
the  eftate,  in  preference  to  all  his  elder  brothers. — Such  is 
the  cuftom  in  other  boroughs  that  a  widow  (hall  be  entitled, 
for  her  dower,  to  all  her  hufband's  lands ;  whereas  at  the 
common  law  (he  (hall  be  endowed  of  one  third  part  only. — 
Such  alfo  are  the  fpecial  and  particular  cuftoms  of  manors, 
of  which  every  one  has  more  or  lefs,  and  which  bind  all  the 
copyhold  and  cuftomary  tenants  that  hold  of  the  faid  ma- 
nors.—Such  likewife  is  the  cuftom  of  holding  divers  inferior 
courts,  with  power  of  trying  caufes,  in  cities  and  trading 
towns,  the  right  of  holding  which,  when  no  ropl  grant  can 
be  fbewn,  depends  entirely  upon  immemorial  and  eftablifhed 
nfage.—- Such,  laftly,  are  many  particular  cuftoms  within  the 
city  of  London,  with  regard  to  trade,  apprentices,  widows, 
orphans,  and  a  variety  of  other  matters.  All  thefe  are  con*- 
trary  to  the  general  law  of  the  land,  and  are  good  only  by 
fpecial  ufage ;  though  the  cuftoms  of  London  are  alfo  con* 
firmed  by  a&  of  parliament '• 

To  this  head  may  moft  properly  be  referred  a  particular 
fyftem  of  cuftoms  ufed  only  among  one  fet  of  the  king's 

*  Bidgm  Cdrt.  9 HcB.  III.  c.  9. .-.—      ft.  i.  c.  r.  —and  s  Hen.  IV.  c.  i.       , 
1  £dv*  III*  ft.  %•  c*  ^.fi^tdw*  UL        »  S  R«p.  x&6.  Cro.  Car.  347. 
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fubje£t8»  called  the  cuftom  of  merchant*  or  lest  mercatoria  .- 
which,  however  different  from  the  general  rules  of  the  com- 
mon law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it  ^\ 
being  allowed/  for  the  benefit  of  trade,  to  be  of  the  utmoft 
▼alidxty  in  all  commercial  tranfadions :  for  it  is  a  maxim  o£ 
law^  that  <<  cuilibet  infua  arte  credendum  ^(8)." 

The  rules  relating  to  particular  cuftoms  regard  either  the 
prwfoi  their  exiftence ;  their  legality  when  proved;  or  their 
ufual  method  of  aUawance.  And  firft  we  will  confider  the 
rules  oiproafn 

[  76  3       As  to  gavelkind,,  and  borough-englifli,  the  law  takes  par- 
ticular notice  of  them  ^,  and  there  is  no  occafion  to  prove  that 

b  WiBch.  94.  c  Co.  Liu.  175. 

(8)  The  lex  mercatwria^  or  the  caftom  of  merchants,  like  the 
lex  et  ccf{fuetud$  parliamemti,  defcrsbes  only  a  great  diviiion  of  the 
law  of  England.  The  laws  relating  to  bills  of  exchange,  infur- 
ance,  and  all  mercantile  contraAs,  are  as  much  the  general  law  of 
the  land,  as  the  laws  relating  to  marriage  or  murder.  Bat  the 
cxpreffion  has  very  unfortunately  led  merchants  to  fuppofe^  that 
all  their  erode  and  new-fangled  faihions  and  devices  immediately 
become  the  law  of  the  land :  a  notion  which,  perhaps*  has  been 
too  much  encouraged  by  our  courts.  Merchants  oaght  to  take 
their  law  from  the  courts*  and  not  the  courts  from  merchants :  and 
when  the  law  is  found  inconvenient  for  the  parpofes  of  extended 
commerce,  application  ought  to  be  made  to  parliament  for  redre£i. 
Merchants  ought  to  be  confidered  in  no  higher  degree  their  own 
legiflators  or  judges  upon  fubjefts  of  commerce,  than  farmers  or 
fpbrtfmen  in  queftions  upon  leafes  or  the  game  laws.  For  the 
poiidon  of  lord  Coke  ought  never  to  be  forgotten :  '*  That  the 
«<  common  law  hath  no  controler  in  any  part  of  it,  but  the  high 
'<  court  of  parliament ;  and  if  it  be  not  abrogated  or  altered  by 
«<  parUament,  it  remains  ftillyas  Littleton  faith.''  {Cq.  Lite.  115.) 
This  is  agreeable  to  the  opinion  of  Mr.  juflice  FoUer,  whp 
maintains,  that  «'  the  cuftom  of  merchants  is  the  general  law  of 
<<  the  kingdom,  and  therefore  ought  not  to  be  left  to  a  jury  after 
s«  it  has  been  fettled  by  judicial  dctermioatiQast*'  a  B^r^  1226. 

fucfc 


.§3.  ^England.  76 

fuch  cuftoms  adhiaily  cxift»  but  only  that  the  lands  in  que& 
tion  are  fubjcA  thereto.  All  other  private  cuftoms  muft.  be  par* 
ticularlj  pleaded'^y  and  as  well  the^exiftence  of  fuch  cuftoma 
muft  be  (hewn,  as  that  the  thing  in  difpute  is  within  the  cuf- 
torn  alleged.  The  trial  hi  both  cafes  (both  to  (hew  the  exift- 
ence  of  the  cuftom,  as,  <<  that  in  the  manor  of  Dale  lands 
^  (hall  defcend  only  to  the  heirs  male,  and  never  to  the 
<<  hrirs  fetnale ;"  and  alfo  to  (hew  <^  that  the  lands  in  queftion 
**  are  within  that  manor*^)  is  by  a  jury  of  tin'chre  men,  and 
not  by  the  judges ;  except  the  fame  particular  cuftom  has 
been  before  tried,  determined^  and  recorded  in  the  fam^ 
^OTirt*.  - 

The  cuftoms  of  London  diiier  from  all  others  in  point  of 
trial :  for,  if  the  exiftence  of  the  cuftom  be  brought  in  quef« 
tion,  it  (hall  not  be  tried  by  a  jury,  but  by  certificate  from 
the  lord  mayor  and  aldermen  by  the  mouth  (9)  of  their  re- 
corder ^ ;  unlefs  it  be  fuch  a  cuftom  as  the  corporation  is  itftlf 
interefted  in,  as  a  right  of  taking  toll,  &r.  for  then  the  law 
permits  them  not  to  certify  on  their  own  behalf  t. 

When  a  cuftom  is  a£tuaUy  proved  to  exift,  the  next  in- 
quiry is  into  the  legality  of  it;  for,  if  it  is  not  a  good  cuftom, 
it  ought  to  be  no  longer  ufcd  j  *«  Mains  ufus  abolendus  eJP  i$ 

<  Litt.  §  %h%*  ^  Cro.  Car.  516* 

•  Dr.  &  St.  I.  xo.  %  Hob.  %^ 

(^)  Sir  James  Burrotv  has  reported  the  mode  by  which  the 
recorder  certifies  the  cuftom  with  fuch  a  degree  of  accuracy^  as 
to  fpecify  which  of  his  four  gowns  he  (hall  wear  upon  the  occa- 
fion.  (I  J?«r.  248.)  When  a  cuftom  has  been  once  certified  bjr 
the  recprder,  the  judges  will  take  notice  of  it«  and  will  not  fuffer 
it  to  be  cerdfied  a  fecond  time.  [Dong.  365.)  Lord  Mansfield 
nonfuited  the  plaintiiF  in  an  a^ion  brought  againft  the  defendant 
on  the  coftom  of  London,  for  calling  t1)e  plaintiiF  a  whore,  the 
plaintiff  not  being  able  to  prove  the  cuftom  of  infiidUng  a  corpor4 
panilhment,  by  carting  women  of  that  defer tption  But  in  the 
pty  court  fuch  an  action  is  maintained,  bccaufe  they  take  notice  of 
didr  own  cnftoffis  without  proof,  lb. 

aa 
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•  

an  ellabliihed  maxim  of  the  law  ''•    To  make  a  panicular 

cuftom  good,  the  following  are  necefiary  requiiites. 

1.  That  it  have  been  ufcd  fo  long,  that  the  memory  of  man 
runneth  not  to  the  contrary.  So  that,  if  any  one  can  ihew 
the  beginning  of  it  (lo),  it  is  no  good  cuftom.  For  which 
reafon  no  cuftom  can  prevail  againft  an  exprcfs  a£l  of  pirlia- 

C  77  ]    '"^'^U^  ^)  y  ^^^^  ^^  ftatute  itfclf  is  a  proof  of  a  time  when 
fuch  a  cuftom  did  not  exift  i. 

2.  It  muft  have  been  continued.  Any  interruption  would 
Caufe  a  temporary  cea(ing :  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon 
the  cuftom  will  be  void.  But  this  muft  be  underftood  with 
regard  to  an  interruption  of  the  right  \  for  an  interruption  of 
atitpoffeffion  only,  for  ten  or  twenty  years,  will  not  dcftroy  the 
cuftom  ^  As  if  the  inhabitants  of  a  parifti  have  a  cuftomary 
right  of  watering  their  cattle  at  a  certain  pool,  the  cuftom  is 
not  deftroycd,  though  they  do  not  ufe  it  for  ten  years  \  it  only 
becomes  more  difficult  to  prove :  but  if  the  right  be  any  how 
difcontinued  for  a  day,  the  cuftom  is  quite  at  an  end. 

3.  It  muft  have  been  peaceahky  and  acquiefced  in ;  not 
fubje£^  to  contention  and  difpute^.  Forascuftoms  owe  their 

1>  Litt.  §  111.  4.  laft-  S74.  i  Co.  Litt.  xx^. 

j  Co.  Litt.  113.  k/W</. 

'  '  -  -        ■■■'  »l.  I      ^  I  ■  I  I.       ■  II      I  I  I  1.      ■!  »  I  ll.^ 

'  (10)  If  any  one  can  (hew  the  beginning  of  it  within  legal  me- 
»ory>  that  is>  within  any  time  fince  the  firft  year  of  the  reign  of 
Richard  the  firft,  it  is  no  good  cuftom. 

(11)  Therefore  a  cuAooi  that  every  ponnd  of  butter  fold  in  % 
certain  market  fhodd  weigh  1 8  ounces  is  bad»  becanfe  it  is  di« 
reAly  contrary  to  13  &  14  Car.  II.  c.  26,  which  dire^s,  that 
every  pound,  throughout  the  kiagdom,  ihonld  contain  16  ounces, 
(3  T.  R.  271.)  But  there  could  be  no  doubt,  I  conceive,  but  it 
would  be  a  good  cuftom  to  fell  lumps  of  butter  containing  t8 
ounces  \  for  if  it  is  lawful  to  fell  a  pounds  it  muft  be  fo  to  fell  a 
]KHind  and  any  aliquot  part  of  one.  The  inconvenience  and 
deception  arife.  from  calling  that  a  pound  in  one  place  which  is 
not  a  pound  in  another* 

original 
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original  to  common  confenti  their  being  imrtiemoriahy  dif- 
pnted,  cither  at  law  or  otherwife,  is  a  proof  that  fach  confent 
was  wanting. 

4.  Customs  mull  be  reafinabk^\  or,  rather  taken  nega* 
(ivel?',  they  muft  not  be  unreaibnable.  Which  is  not  always^ 
8^  fir  Edward  Coke  favs  '^j  to  be  underftood  of  every  unlearn* 
ed  man's  reafon»  but  of  artificial  and  legal  rcafon,  warranted 
by  authority  of  law.  Upon  which  account  a  cuftom  may  be 
good,  though  the  particular  rcafon  of  it  cannot  be  afligned  s 
for.it  fuflBccth,  if  n<|good  legal  reafon  can  be  afllgried  againft 
it.  Thus  a  cuftom  in  a  pariih,  that  no  man  (hall  put  hit 
beafts  into  the  common  till  the  third  of  Oftober,  would  be 
good  ;  and  yet  it  would  be  hard  to  (hew  the  reafon  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.  But  a  cuftom,  that  no  cattle  (hall  be  put  in  till  the 
lord  of  the  manor  has  firft  put  in  his,  is  unrcafonable,  and 
therefore  bad :  for  pcradyenture  the  lord  will  never  put  la 
hi$ ;  and  then  the  tenants  will  lofe  all  their  profits  \ 

5,  Customs  ought  to  be  certain*     A  cuftom,  that  lands  [  ?'  J 
ihali  defcend  to  the  moft  worthy  of  the  owner's  blood,  is 

yoid  ;  for  how  ftiall  this  worth  be  determined  ?  but  a  cuftom 
to  defcend  to  the  next  male  of  the  blood,  exclufive  of  females, 
is  certain,  and  therefore  good  <>.  A  cuftom  to  pay  two  pence 
an  acre  in  lieu  of  tithe^,  is  good ;  but  to  pay  fometimes  two 
pence  and  fometimes  three  pence,  as  the  occupier  of  the  land 
pleafes,  is  bad  for  it's  uncertainty.  Yet  a  cuftom,  to  pay  a 
year's  improved  value  for  a  fine  on  a  copyhold  eftate,  is  good  ; 
though  the  value  is  a  thing  uncertain :  for  the  value  may  at 
any  time  be  afcertained ;  and  the  maxim  of  law  iS)  id  cerium 
^,  quod  certum  reddi  poteji  ( 1 2). 

1  Litt.  §  ATX.  B  Co»  Cop>h.  f  33. 
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(12)  A  coitem,  that  poor  houfekeepcrs  (hall  carry  away  rotten 
wood  m  a  chafe  is  bad,  being  too  vague  and  uncertain,     a  7'.  R. 
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^  <(.  CtTST0M5>  though  eftaUifhed  by  confent,    muft  be 

(when  eftabiilhed)  ccmpul/oryi  and  not  left  to  the  option  of 
every  man,  whether  he  will  ufe  them  or  no.  Therefore  a 
cuftom,  that  all  the  inhabitants  fliall  be  rated  toward  the 
maintenance  of  a  bridge,  will  be  good  \  but  a  cuftom,  that 
every  man  is  to  contribute  thereto  at  his  own  pleafure,  is  idle 
and  abfurd,  and  indeed  no  cuftom  at  all* 

^  7.  Lastly,  cuftoms  muft  be  consent  with  each  other : 
one  cuftom  cannot  be  fct  up  in  Oppolition  to  another.  For  if 
^oth  are  really  cuftoms,  then  both  are  of  equal  antiquity, 
^nd  both  eftabliihcd  by  mutual  confent :  which  to  fay  of  con- 
tradiAory  cuftoms  is  abfurd.  Therefore,  if  one  man  pre- 
Ccribes  that  by  cuftom  he  has  a  right  to  have  windows  look- 
ing' into  another's  garden }  the  other  cannot  claim  a  right  by 
cuftom  to  ftop  up  or  obftru£l  thofe  windows :  for  thefe  two 
Contradi£tory  cuftoms  cannot  both  be  good,  nor  both  ftand 
together.  He  ought  rather  to  deny  the  exiftence  of  the  for- 
mer cuftom  I*. 

NBXT,as  to  the  allowance  of  fpecial  cuftoms.  Cuftoms,  in 
derogation  of  the  common  law,  muft  be  conftrued  ftridly  ( 1 3), 
Thus,  by  the  cuftom  of  gavelkind,  an  infant  of  fifteen  years 
t  79  ]  mayby  one  fpccies  of  conveyance  (called  a  deed-of  feoffment  J 
convey  away  his  lands  in  fee  Ample,  or  for  ever.  Yet  this 
cuftom  docs  not  impowcr  him  to  ufe  any  other  conveyance, 
or  even  to  Icafe  them  for  feven  years :  for  the  cuftom  muft  be 
ftridly  purfued  ^.  And,  moreover,  all  fpecial  cuftoms  muft 

P  9  Rep.  58.  4  Co.  Cop.  §  })* 

(13)  Th's  ''"^e  is  founded  open  the  con£deration,  that  a  variety 
6f  cuftoms  in  different  places  upon  the  fame  fubjed  is  a  general 
inconvenience ;  the  courts  therefore  will  not  admit  fach  cuftoms 
but  upon  the  deareft  proof.  So  where  there  is  a  cuftom  that 
lands  (hall  defcend  to  the  eldeft  iifter*  the  courts  will  not  extend 
this  cuftom  to  the  eldeft  niece»  or  to  any  other  eldeft  female  rela- 
tion, but  upon  the  {^me  authority  by  which  the  cuftom  between 
iSLcTS  is  fupported.     iT,  R,  466. 
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fubmit  to  the  king's  prerogative.  Therefore,  if  the  lung  pur- 
chafes  lands  of  the  nature  of  gayelkind,  where  all  the  fons 
inherit  equally ;  yet,  upon  the  king's  demife,  his  eldeft  fon 
il&all  fucceed  to  thofe  lands  alone '.  And  thus  much  for  the 
fecond  part  of  the  leges  non/cr^tae,  or  thofe  particular  cuftoms 
which  ^ScSt  particular  perfons  or  diftrids  only. 

in.  Th£  third  branch  of  them  are  thofe  peculiar  laws, 
which  by  cuftom  are  adopted  and  ufed  only  in  certain  pecu* 
liar  courts  and  jurifdi^ions.  And  by  thefe  I  underftand  the 
civil  and  canon  laws  '• 

It  may  feem  a  little  improper  at  firft  view  to  rank  thefe  laws 
snder  the  head  of  leges  nonfcriptaey  or  unwritten  laws,  feeing 
they  are  fet  forth  by  authority  in  their  pande£is,  their  codes« 
and  their  inftitutions ;  their  councils,  decrees,  and  decretals  % 
and  enforced  by  an  immenfe  number  of  expofitions,  decifions. 
and  treatifes  of  the  learned  in  both  branches  of  the  law.  But 
I  do  this,  after  the  example  of  fir  Matthew  Hale',  becaufe 
it  is  moft  plain,  that  it  is  not  on  account  of  their  being  writ^ 
ten  laws,  that  either  the  canon  law,  or  the  civil  law,  have 
any  obligation  within  this  kingdom  :  neither  do  their  force 
and  efficacy  depend  upon  their  own  intrinfic  authority;  which 
is  the  cafe  of  our  written  laws,  or  afts  of  parliament.  They 
bind  not  the  fubje£ts  of  England,  becaufe  their  materials  were  . 
collected  from  popes  or  emperors ;  were  digcfted  by  Juftinian; 
or  declared  to  be  authentic  by  Gregory.  Thefe  confiderations 
give  them  no  authority  here :  for  the  legiflature  of  England 
doth  not,  nor  ever  did,  recognize  any  foreign' power,  as  fu- 
perior  or  equal  to  it  in  this  kingdom ;  or  as  having  the  right 
to  give  law  to  any,  the  meaneft,  of  it*s  fubje£ls.  But  all  the 
ftrength  that  either  the  papal  or  imperial  laws  have  obtained  [  80  J 
in  this  realm  (or  indeed  in  any  ether  kingdom  in  Europe)  is  •  -  -4 
only  becaufe  tlicy  have  been  admitted  and  received  by  imme- 
morial ufage  and  cuftom  in  fome  particular  cafes,  and  fome 
particular  courts ;  and  then  they  form  a  branch  of  the  leges 
twnfcriptaey  or  cuftomary  laws ;  of  clfc,  becaufe  they  arc  in 
fome  other  cafes  introduced  by  confent  of  parliament,  and 

r  C*.  Utt  15.  '  HHI.  C.  L.  c.  1. 
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then  they  owe  their  validity  to  the  leges  fcriptaij  or  ftatute 
law.  This  is  cxprcfsly  declared  in  thofe  remarkable  words  of 
the  ilatute  25  Hen.  VIIL  c.  21.  addreiTed  to  the  king's  royal 
majefty. — "  This  your  grace's  realm,  recognizing  no  £u- 
^«  pcrior  under  God  but  only  your  grace,  hath  been  and  is 
<«  free  from  fubjcction  to  any  man's  laws,  but  only  to  fuch 
<*  as  have  been  dcvifed,  made,  and  ordained  tvithin  this  realm 
•«  for  the  wealth  of  the  fame  ;  or  to  fuch  other  as,  by  fuffer- 
«  ance  of  your  grace  and  your  progenitors,  the  people  of  this 
**  your  realm  have  taken  at  their  free  liberty,  by  their  own 
<«  confent,  to  be  ufcd  among  them  5  and  have  bound  them- 
««  felves  by  long  ufc  and  cuftom  to  the  obfervance  of  the 
**  fame :  not  as  to  the  obfervance  of  the  hws  of  any  foreign 
«*  prince,  potentate,  or  prelate  \  but  as  to  the  cujlomed  and 
<*  antient  laws  of  this  realm,  originally  eftabliihed  as  laws  of 
«*  the  fame,  by  the  faid  fuiFcrancc,  confents,  and  cuftom;  and 
«  none  otherwlfe." 

By  the  civil  law,  abfolutely  taken,  is  generally  underftood 
the  civil  or  municipal  law  of  the  Roman  empire,  as  com- 
prized in  the  inflitutcs,  the  code,  and  the  digeft  of  the  empe- 
ror Juftinian,  and  the  novel  conftitutions  of  himfelf  and  fome 
of  his  fucceflbi\s.  Of  which,  as  there  will  frequently  be  oc- 
^afion  to  cite  them,  by  way  of  illuftrating  our  own  laws,  it 
may  not  be  amifs  to  give  a  fiiort  and  general  account. 

The  Roman  law  (founded  firft  upon  the  regal  conftitu- 
tions of  their  antient  kings,  next  upon  the  twelve  tables  of 
i^  decemviri^  then  upon  the  laws  or  ftatutes  cna£led  by  the  fe- 
jttte  or  people,  the  cdifts  of  the  praetor,  and  the  refponfa priu 
detitum  or  opinions  of  learned  lawyers,  and  laftly  upon  the 
t  91  3  imperial  decrees,  or  conftitutions  of  fucceffive  emperors)  had 
grown  to  fo  great  a  bulk,  or,  as  Livy  exprefTes  it  S  *'  tatn  im" 
•'  men/MS  aliarum  fttper  alias  acervatarum  legum  cumulus^  that 
they  were  computed  to  be  many  camels'  load  by  an  author 
who  preceded  Juftinian  \     This  was  in  part  remedied  by  the 

t  /.  3.  f .  34«  «  Tayloi**  elemenU  of  civil  law,  17. 
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coUc£lions  of  three  private  lawyers,  Gregoriiis,  Hermogenest 
and  Papirius;  and  then  by  the  emperor  Theodofius  the 
yoanger,  by  whofe  orders  a  code  was  compiled,  A.  D,  438^ 
being  a  methodical  colleAion  of  all  the  imperial  conilitutions 
then  in  force :  which  Theodofian  code  was  the  only  book  of 
«ivil  law  received  as  authentic  in  the  weftem  part  of  Europe^ 
till  many  centuries  after  ;  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legal  confticutions  for  their  newly  ere£led  kingdoms. 
For  Juftinian  commanded  only  in  the  eaftern  remains  of  the 
empire ;  and  it  was  under  his  aufpices,  that  the  prefent  body 
of  civil  law  was  compiled  and  £ni(hed  by  Tribonian  and  other 
lawyers,  about  the  year  533. 

This  confifls  of,  i.  The  inftitutes»  which  contain  the 
elements  or  firft  principles  of  the  Roman  law,  in  four  books* 
2.  The  digefts,  or  pandcAs,  in  fifty  books ;  containing  the 
opinions  and  writings  of  eminent  lawyets,  digefted  in  a  fyf- 
tematical  method.  3«  A  new  code,  or  colle£tion  of  impeiial 
conftitutions,  in  twelve  books ;  the  lapfe  of  a  whole  century 
having  rendered  the  former  code,  of  Theodofius,  iraperfed. ' 
4.  The  novels,  or  new  conilitutions,  pofterior  in  time  to  the 
other  books,  and  amounting  to  a  fupplement  to  the  code )  con- 
taining new  decrees  of  fucceffive  emperors,  as  new  queftions  * 
happened  to  arife.  Thefe  form  the  body  of  Roman  )aw,  or 
corpus  Juris  civilise  as  publiflied  about  the  time  of  Juftinian  | 
which  however  fell  foon  into  negle£i  and  oblivion,  till  about 
the  year  1 130,  when  a  copy  of  the  digefts  was  found  at  Amalfi 
in  Italy :  which  accident,  concurring  with  the  poKcy  of  the 
Roman  ecclefiaftics  ^,  fuddenly  gave  new  vogue  and  autho- 
rity to  the  civil  law,  introduced  it  into  feveral  nations,  and 
occafioned  that  mighty  inundation  of  voluminovs  comments,  £,  82  J 
with  which  this  fyllem  of  law,  mor?  than  any  other^  is  now 
kMded. 

The  eanon  law  is  a  body  of  Roman  ecdefiaftical  law,  re«) 
Jbtive  to  fuc|i  matters  as  that  ehurch  either  has,  or  pretends  to 

V  See  ^  r,  page  iS, 
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liave,  the  proper  jurifdi£iion  over.  This  is  compiled  from  the 
opinions  of  the  antient  Latin  father $,  the  decrees  of  general 
councils,  and  the  decretal  epiftles  and  buUes  of  the  holjr  fee. 
All  which  lay  in  the  fame  difotder  and  confufion  ^i  the  Ro- 
man civil  law:  till,  about  the  year  1x51,  one  Gratian  an 
Italian  monk,  animated  by  the  difcovery  of  Jnftintan's  pan- 
de£l8,  reduced  the  ecclefiaftical  conftitutions  alfo  into  fome 
method,  in  three  books )  which  he  entitled  cQttcordia  £fcor^ 
dantium  canonumy  but  which  are  generally  known  by  the  name 
of  decretum  Gratianu  Thefe  reached  as  low  as  the  time  of 
pope  Alexander  HI.  The  fubfequent  papal  decrees,  to  the 
pontificate  of  Gregory  IX,  were  publifhed  in  much  the  fame 
method  under  the  aufpices  of  that  pope,  about  the  year  1230, 
in  five  books  \  entitled  decreialia  Gregorii  noni,  A  fixth  book 
was  added  by  Boniface  VIII,  about  the  year  1298,  which  is 
cMcd/extuf  decretalium.  The  Clementine  conftitutions,  or 
decrees  of  Clement  V,  were  in  like  manner  authenticated  in 
13 1 7  by  his  fttcceflbr  John  XXII ;  who  alfo  publifhed  twenty 
conftitutions  of  his  own,  called  the  ixtravagantet  Joannu :  all 
which  in  fome  meafure  anfwer  to  the  novels  of  the  civil  law. 
To  thefe  have  been  fince  added  fome  decrees  of  later  popes  in 
five  books,  called  extravagantes  communes.  And  all  thefe  to. 
gether,  Gratian's  decree,  Gregory's  decretals,  the  fixth  de- 
cretal^ the  Clementine  conftitutions,  and  the  extravagants  of 
John  and  his  fucceflbrs>  form  the  corpus  juris  canofticij  or  body 
of  the  Roman  canon  law. 

Besides  thefe  pontifical  colleAions,  which  during  the 
times  of  popery  were  received  as  authentic  in  this  iiland,  as 
well  as  in  other  parts  of  chriftendom,  there  is  alfo  a  kind  of 
national  canon  law,  compofed  of  legatine  znd  provincial  con^ 
ftitutions,  and  adapted  only  to  the  exigencies  of  this  church 
r  8q  1  and  kingdom.  The  legatine  conftitutions  were  ecclefiaftical 
laws,  ena£led  in  national  fynods,  held  under  the  cardinals 
Otho  and  Othobon,  legates  from  pope  Gregory  IX  and  pope 
Clement  TV,  in  the  rergn  of  king  Henry  III,  kbout  the  years 
laao  and  1268.  The  ^m/ir/o/ conftitutions  are  principally 
the  decrees  of  provincial  fynods,  held  under  divers  arch- 
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bifliops  of  Canterbury,  from  Stephen  Langton  in  the  reign 
of  Henry  III  to  Henry  Chichcle  in  the  reign  of  Henry  V; 
and  adopted  alfo  by  the  province  of  York  ^  in  the  reign  of 
Henry  VI.  At  the  dawn  of  the  reformation,  in  the  reign  of 
king  Henry  VIII,  it  was  enacted  in  parliament  y  that  a  re- 
view fhould  be  had  of  the  canon  law  ;  and,  till  fuch  review 
ihould  be  made,  all  canons,  conftitutions,  ordinances,  and 
fynodals  provincial,  being  then  already  made,  arid  not  repug- 
nant to  the  law  of  the  land  or  the  king's  prerogative,  (hould 
Hill  be  ufed  and  executed.  And,  as  no  fuch  review  has  yet 
been  perfefted,  upon  this  ftatutc  now  depends  the  authority 
of  the  canon  law  in  England. 

As  for  the  canons  enabled  by  the  clergy  under  James  I,  ia 
the  year  1 603,  and  never  confirmed  in  parliament,  it  has  beea 
folemnly  adjudged  upon  the  principles  of  law  and  the  con(li« 
tution,  that  where  they  are  not  merely  declaratory  of  the  an- 
tient  canon  law,  but  are  introduftory  of  new  regulations^ 
they  do  not  bind  the  l?iity  * ;  whatever  regard  the  clergy  may 
think  proper  to  pay  them  (i4). 

There  are  four  fpecies  of  courts,  in  which  the  civil  and  ca- 
non laws  are  permitted  (under  different  reftridions)  to  be  ufed. 
I.  The  courts  of  the  archbilhops  and  bifliops,  and  their  deriva- 
tive officers,  ufually  called  in  our  law  courts  chriftian,  curiae 
chrifiianitatisi  or  the  ecclefiaftical  courts.     2.  The  military 

X  Boni*teccL  law,  pref.  viii.  jmd  confirmed  by  x  Elis.  c.  t. 

f  Sutate  25  Hea.  VlllyC.  19  3  revived        *  Stra.  1057. 

(14)  Lord  Hardwicke  cites  the  opinion  of  Iprd  Holt,  and  de« 
dares  it  is  not  denied  by  any  onei  that  it  is  very  |^ain  all  the  clergy 
jare  bound  by  the  canons  confirmed  by  the  king  only,  but  they  mail 
be  confirmed  by  the  parliament  to  bind  the  laity*  (2  Jtk.  605*) 
lience  if  the  archbifhop  oi  Canterbury  grants  a  difpenOition  to 
hold  two  livings  diflant  from  each  other  more  than  thirty  miles,  no 
advantage  can  be  taken  of  it  by  lapfe  or  otherwife  in  the  temporal 
courts,  for  the  reftri£lion  to  thirty  miles  was  introduced  by  a  canon 
made  fince  the  25  Hen.  VIII.  z  Bl.  Ref.  968. 
Vol.  L  '  H  courts. 
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courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the 
two  univcrfitics.  In  all,  their  reception  in  general,  and  the 
different  degrees  of  that  reception,  are  grounded  entirely  upon 
Cuftom  ;  corroborated  in  the  latter  inftance  by  a£l  of  parlia- 
[  84  ]  mcnt,  ratifying  thofe  charters  which  confirm  the  cuftomary 
law  of  the  uniyerfities.  The  more  minute  confideration  of 
thcfe  will  fall  properly  under  that  part  of  thefe  commentaries 
which  treats  of  the  jurifdidlion  of  courts.  It  will  fuffice  at 
prefent  to  remark  a  few  particulars  relative  to  them  all,  which 
may  ferve  to  inculcate  more  ftrongly  the  do£trine  laid  down 
concerning  them  *. 

1.  And,  firft,  the  courts  of  common  law  have  the  fuper- 
intendency  over  thefe  courts  j  to  keep  them  within  their  ju- 
rifdi£lions,  to  determine  wherein  they  exceed  them,  to  reftrain 
and  prohibit  fuch  excefs,  and  (in  cafe  of  contumacy)  to  pu- 
ni(h  the  officer  who  executes,  and  in  fome  cafes  the  judge 
who  enforces,  the  fentence  fo  declared  to  be  illegaL 

2.  The  common  law  has  referved  to  itfclf  the  expofition 
of  all  fuch  a£ls  of  parliament,  as  concern  either  the  extent 
of  thefe  courts,  or  the  matters  depending  before  them.  And 
therefore,  if  thefe  courts  either  refufe  to  allow  thefe  a£is  of 
parliament,  or  will  expound  them  in  any  other  fenfe  than  what 
the  common  law  puts  upon  them,  the  king's  courts  at  Weft- 
minfter  will  grant  prohibitions  to  reftrain  and  control  them. 

3.  Am  appeal  lies  from  all  thefe  courts  to  the  king,  in  the 
laft  refort ;  which  proves  that  the  jurifdiftion  exercifed  in 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinfic  authority  of  their  own. — 
And,  from  thefe  three  ftrong  marks  and  enfigns  of  fuperio* 
rity,  it  appears  beyond  a  doubt,  that  the  civil  and  canon  laws^ 
though  admitted  in  fome  cafes  by  cuftom  in  fome  courts,  are 
only  fubordinate,  and  leges  fub  graviori  lege  j  and  that,  thus 
admitted,  reftrained,  altered,  new-modelled,  and  amended, 

«HaleHia.c.2. 

they 
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they  arc  by  no  means  with  us  si  diftinft  independent  fpccies 
of  laws,  but  are  inferior  branches  of  the  cuftomary  or  un- 
written laws  of  England,  properly  called  the  king's  eccle- 
fiafiical,  the  king's  military,  the  king's  maritime,  or  the 
king's  academical  laws. 

Let  us  next  proceed  to  the  leges  fcriptaey  the  written  laws  [  85  ] 
of  the  kingdom  j  which  are  ftatutes,  afts,  or  edi£ls,  made 
by  the  king's  majcfty,  by  and  with  the  advice  and  confent  of 
the  lords  fpiritual  and  temporal  and  commons  in  parliament 
aflemblcd  ^  The  oldcft  of  thefe  now  extant,  and  printed  in 
our  ftatute  books,  is  the  famous  magna  charta^  as  confirmed 
in  parliament  9  Hen.  Ill:  though  doubtlefs  there  were  many 
afts  Ijefore  that  time,  the  records  of  which  are  now  loft,  and 
the  determinations  of  them  perhaps  at  prefent  currently  re* 
ceivcd  for  the  maxims  of  the  old  common  law. 

The  manner  of  making  thefe  ftatutes  will  be  better  €on- 
fidered  hereafter,  when  we  examine  the  conftitution  of  par- 
liaments. At  prefent  we  will  only*  take  notice  of  the  different 
kinds  of  ftatutes ;  and  of  fome  general  rules  with  regard  tp 
their  conftrudlion  *=. 

b  g  Rep.  ftO.  their  pUpal  bulles ;  and  in  Aort  by  th« 

c  The  mechod  of  cidng  thefe  adt  of  whole  body  of  aotient  civilians  and  ca-. 

parUameat  It  various.     Many  of  our  an*  nonifts,  aR;ong  whom  tfaii  method  of 

tientftMutes  are  called  after  the  name  of  ciutien   generally  prevailed,  not  only 

the  place  where  the  parliament  Was  held  with  regard  to  chapters,  but  Inferior 

^t  made  them;  asth'eftatutesofMerton  fe^lonsalfo;  in  imiution  of  all  which 

and  Marleberge,  of  WeAminfter,  Glou-  we  ftlU  call  fome  of  our  old  ftatutes  by 

ccfter,  and  Wincbefter.  Others  are  de-  their  initial  words,  aft  theftatute  of  yuM 


jnaeed  entirely  from  their  fubjea  5  mptanty  and  Hut  of  trrcumJpiBi  agatb, 

as  theftatatca  of  Wales  and  Ireland,  the  But  the  moft  ufual  method  of  citing 

mrtuuli  cleri,  and  the  fraercgatk/a  re-  them,  efpccially  fince  the  time  of  Ed. 

m.     Some  axe  diftinguiihed  by   their  ward    the   fecond,  is  by  naming  the 

initial  words,  a  method  of  citing  very  year  of  the  king*s  reign  in  which  the 

L :  being  ufed  by  the  Jews  in  de-  ftatute  was  made,  together  with   the 


nominating  the  books  of  the  penta-  chapter,  or  particular  afl,  according  to 
teuch  ;  by  the  chridian  church  in  dif-  it*s  numeral  order,  as^  9  Geo.  II.  c.  4. 
tlnguiihing  their  hymns  and  divine  of-  For  all  the  a£ls  of  one  feftion  of  parlia* 
ficet  J  by  the  Romanifts  in  deferibing      ment  taken  together  make  properly  but 

H  ^  onn 
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First,  as  to  their  fcvcral  kinds.  Statutes  arc  cither  gene-' 
ral  oxfpecialy  public  or  private.  A  general  or  public  a£k  is  an 
univerfal  rule,  that  Regards  the  ivhole  community :  and  of 
r  86  1  ^^s  ^^c  courts  of  law  are  bound  to  take  notice  judicially  and 
ex  officio ;  without  the  ftature  being  particularly  pleaded,  or 
fotmally  fet  forth  by  the  party  who  claims  an  advantage  under 
it.  Special  or^  private  a£ls  are  rather  exceptions  than  rules, 
being  thofe  which  only  operate  upon  particular  perfons,  and 
private  concerns :  fuch  as  the  Romans  tn\\}\tdifenatus^ecritay 
in  contradiftinftion  to  the  fenatus  confulta^  which  regarded 
the  whole  community  * :  and  of  thefe  (which  are  not  pro- 
mulgated with  the  fame  notoriety  as  the  former)  the  judges 
are  not  bound  to  take  notice,  unlefs  they  be  formally  (hewn 
and  pleaded.  Thus,  to  Ihew  the  diftin&ion,  the  ftatute  13 
Eliz.  c.  10.  to  prevent  fpiritual  perfons  from  rnaking  leafes 
for  longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  aft )  it  being  f  rule  prefcribed  to  the  whole  body  of 
i^iritual  perfons  in  the  nation :  but  an  aft  to  enable  the 
biflu>p  of  Chefter  to  make  a  leafe  to  A.  B.  for  fixty  years,  is 
an  exception  to  this  rule  \  it  concerns  only  the  parties  and 
the  bifhop's  fucceflbrs  \  and  is  therefore  a  private  aft. 

Statutes  alfo  are  either  declaratory  of  the  common  law, 
or  remedial  of  fortie  defefts  therein  (15).  Dec!  aratory,  where 
the  old  cuftom  of  the  kingdom  is  almoil  fallen  into  difufe,or 
become  difputable ;  in  which  cafe  the  parliament  has  thought 
proper,   in  perpetuum   ret   teflimonium,  and   for  avoiding  all 

ottt  ftatute :    and  therefore  when  two  cond  chapter  or  aft,  of  the  fecond  lb* 

icHJons  have  been  held  in  one  year,  we  tute>  or  the  lawa  made  in  the  fecood 

uAially  mention  ftat.  i.  or  2/   Thus  leffion  of  parliafflcnty  in  the  fiffi  yew 

t|ie  bill  of  rights  is  cited,  as  i  W.  &  M.  of  king  WilEam  and  queen  Maiy* 

ft.  2.  c.  a.  fignifying  that  it  is  thefe«  ^  Gravio*  Orig,  i.  §  14* 


(15)  This  divifion  is  g©ncrally  cjfprciTed  by  declaratorjr'ftfttateSf 
and  (latutes  introda^lory  of  a  new  law.  Remedial  flatutes  are  ge« 
nerally  mentioned  in  contradi^dUon  to  penal  ilacutes.  See  note 
19.  p.  S8. 

doubts 
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doubts  and  difficulties)  to  declare  what  the  common  law  is  , 
and  ever  hath  been.  Thus  the  ftatute  of  treafons,  25  £dw. 
in.  cap.  2.  doth  not  make  any  new  fpecies  of  treafons  \  but 
only,  for  the  benefit  of  the  fubjedl,  declares  and  enumerates 
thofe  feveral  kinds  of  offence,  which  before  were  trcafon  at 
the  common  law«  Remedial  ftatutes  are  thofe  which  are 
made  to  fupply  fuch  defeds,  and  abridge  fuch  fuperfluitiest 
in  the  common  law,  as  arife  either  from  the  general  imper- 
fe£Hon  of  all  human  laws,  from  change  of  time  and  circum^ 
ftances,  from  the  raiftakes  and  unadvifed  determinations  of 
unlearned  (or  even  learned)  judges,  or  from  any  other  caufe 
whatfoever.  And  this  being  done,  either  by  enlarging  the  com«^ 
mon  law  where  it  was  too  narrow  and  circumfcribed,  or  by 
reftraining  it  where  it  was  too  lax  and  luxuriant,  hath  occa^ 
fioned  another  fubordinate  divifion  of  remedial  adis  of  parlia-t 
^lent  into  enlarging  and  retraining  (latutes.  To  inllance  again 
in  the  cafe  of  treafon.  Clipping  the  current  coin  of  the  king* 
dom  was  an  offence  not  fufficiently  guarded  againft  by  the 
common  law  :  therefore  it  was  thought  expedient  by  ftatute 
f  Eliz.  c.  1 1  k>  make  it  high  treafon,  which  it  was  not  at  the 
common  law  :  fo  that  this  was  an  enlarging  ftatute  {16).  At 
common  law  alfo  fpiritual  corporations  miglit  leafe  out  their 
eftates  for  any  term  of  years,till  prevented  by  the  ftatute  1 3Eliz. 
before- mentioned :  this  was  therefore  a  reftraining  ftatute. 

Secondly,  the  rules  to  be  obferved  with  regard  to  the 
conftru£iion  of  ftatutes  are  principally  thefe  which  follow. 

(16)  This  ftatute  a  gain  il  clipping  the  coin  hardly  correfponds 
with  the  general  notion  either  of  a  remedial  or  ati  enlarging  ilatutc. 
In  ordinary  legal  language  remedial  (latutes  are  concradiHinguifhed 
to  penal  ilatuces.  An  enlarging  or  an  enabling  ftatute  is  one 
which  increafesy  not  retrains  tlie  power  of  adlion  ;  as  the  32  Hen. 
"^111.  c.  28,  which  gave  bifliops  and  all  otlkerfoleecclefiailical  corpo- 
rations, except  parfons  and  vicars,  a  power  of  making  leafes,  which 
they  did  not  pofTefs  before,  is  always  called  an  enabling  ftatute. 
the  13  Eliz.  c.  10.  which  afterwards  limited  that  power,  is  on  the 
contrary  ftiled  a  reftraining  or  difabling  ftatute.  See  this  fully  ex- 
plained by  the  learned  Commentator.     2  Vol.  p*  319* 

H  3  X.  There 
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1.  Theue  are  three  points  to  be  coufidered  in  the  con. 
ftruflion  of  all  remedial  ftatutes  \  the  old  law,  the  mifchief^ 
an^  the  remedy :  that  is,  how  the  common  law  ftood  at  the 
making  of  the  a£t )  what  the  mifchief  was,  for  which  the 
common  lawiiid  not  provide;  and  what  remedy  the  parlia- 
ment hath  provided  to  cure  this  mifchief.  And  it  is  the  bud- 
nefs  of  the  judges  fo  to  conftrue  the  aft,  as  to  fupprefs  the 
mifchief  and  advance  the  remedy  •.  Let  us  inftancc  again  in 
the  fame  reftraining  ftatutc  of  13  Eliz.  c.  10.  By  the  com- 
mon law,  ecclefiadical  corporations  might  let  as  long  leafes 
as  they  thought  proper:  the  mifchief  was,  that  they  let-long 
and  unreafonable  leafes,  to  the  impoveriihment  of  their  fuc- 
ceflbrs :  the  remedy  applied  by  the  ftatutc  was  by  making 
void  all  leafes  by  ecclefiaftical  bodies  for  longer  terms  than 
three  lives  or  twenty-one  years.  Now  in  the  conftruction  of 
this  ftatute  it  is  held,  that  leafes,  though  for  a  longer  term, 
if  made  by  a  bifliop,  are  not  void  during  the  biihop's  con- 
tinuance in  his  fee ;  or,  if  made  by  a  dean  and  chapter, 
tjiey  are  not  void  during  the  continuance  of  the  dean :  for  the 
Jjft  was  made  for  the  benefit  and  protcftipn  of  the  fucccflbr  ^ 
The  mifchief  is  therefore  fufficiently  fupprefled  by  vacating 
•them  after  the  determination  of  the  intereft  of  the  grantors; 

[  88  ]  hut  the  leafes,  during  their  continuance,  being  not  within  the 
mifchief,  are  not  within  the  remedy. 

2.  A  STATUTE,  which  treats  of  things  or  pcrfons  of  an 
inferior  rank,  cannot  by  any  getferal  wW/  be  extended  to 
thofe  of  a  fupcrior.  So  a  ftatute,  treating  of  <«  deans,  pre- 
•*  bendaries,  parfons,  vicars,  and  others  having  fptritual pr<H 
•«  moiioni*  is  held  not  to  extend  to  bifhops,  though  they 
have  fpiritual  promotion ;  deans  being  the  higheft  perfons 
named  (17),  and  bifhops  being  of  a  fti)l  higher  ordey  », 

•  3  Rep.  7    Co.  Lftt.  If .  41.  (2  Rep.  46* 

f  Co  LitU45.  3Rep,6o.  10  Rep.  58.    ' 


(17)  This  conflruftion  mull  be  prefumcd  ip  be  mod  conform- 
§t>le  tp  (he  ipienqon  of  tfee  l^^iQa^m-et 


3»  FENAt 
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3*  Pemal  ftatntes  muft  be  conftrucd  ftridlly.  Thus  the 
ftatute  I  Edw.  VI.  c.  iz,  having  ena£ied  that  thofe  who  are 
convi&ed  of  dealing  hor/es  ihould  not  have  the  benefit  of 
ckrgy,  the  judges  conceived  that  this  did  not  extend  to  him 
that  (hould  ileal  but  one  ier/e{iS)f  and  therefore  procured  a 
new  zEt  for  that  purpofe  in  the  following  year  \  And>  to 
come  nearer  our  own  times,  by  the  ftatute  14  Geo,  U.  c.  <!• 
ftealing  (heep>  or  other  cattle^  was  made  felony  without  benefit 
of  clergy.  But  thefc  general  words,  *•  or  pther  cattle/'  being 
looked  upon  as  much  too  loofe  to  create  a  capital  ofiencCy 
the  a£t  was  held  to  extend  to  nothing  but  mere  (heep.  And 
therefore,  in  th^  next  feilions,  it  was  found  neceflary  to 
make  another  ftatute,  15  Geo*  II.  c.  34.  extending  the'for^ 
mer  to  bulls,  cows,  oxen,  fteers,  bullocks,  heifers,  calves^ 
and  lambs  by  name. 

4.  Statutes  againft  frauds  ( 1 9)  ate  to  be  liberally  and  bene- 
ficially expounded.  This  may  feem  a  contradi£tion  to  the  laft 

rule  5 

k  a  ft  3  Edw.  VI.  c.  33.  Bac.  Ekm.  c.  it* 


(18)  Lord  Hale  thinks,  that  the  fcraple  of  the  judges  did  not 
merely  depend  upon  the  words  being  in  the  plural  number,  be- 
caafe  no  doubt  had  ever  occurred  refpeding  former  ftatutes  in 
the  plural  number ;  as»  Ibr  inftance,  it  was  enaAed  by  the  32  Hen. 
VIII.  c.  I.  that  no  perfon  convidted  of  burning  any  dwelling  boufes 
ihottld  be  admitted  to  clergy.  But  the  reafon  of  the  difficulty  in 
thtscafe  was,  becaufe  the  flatmeof  37  Hen.  VIII.  c.  8.  was  ex. 
pfcfsly  penned  in  the  fingular  number ;  Ifatr^  man  doftealany  borfe^ 
mart,  orjilly  ;  and  then  this  ftatute  thus  varying  the  number,  and 
at  the  (ame  time  exprefsly  repealing  all  other  exdufions  of  clergy 
introduced  iince  the  beginning  of  Hen.  VIII,  it  raifed  a  doubts 
whether  it  were  not  intended  by  the  legiflatnre  to  reftore  clergy 
where  only  one  horfe  was  ftolen.     2  H,  P.  C,  365. 

(19)  Thefe  arc  generally  called  remedial  ftatute?.  And  it  is 
«  fundamental  rule  of  conftrudion,  that  penal  ftatutes  ftiall  be 
conftrued  ftriflly,  and  remedial  ftatutes  (hall  be  conftrued  libe- 
rally. It  was  one  of  the  laws  of  the  twelve  tables  of  Rome,  that 
whenever  (here  was  »  queftion  between  liberty  and  flavery^  the 

H  4  prefujoptioB. 
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rule;  mod  ftatutes  againft  frauds  being  in  their  confcquences 
penal.  But  this  difference  Is  hereto  be  takcri:  where  the  ' 
ftatute  a&s  upon  the  offender,  and  inflifts  a  penalty,  'as  the 
pillory  or  a  fine,  it  is  then  to  be  taken  ftriftly  :  but  when 
the  ftatute  afls  upon  the  ofFence,  by  fctting  afide  the  fraudu- 
lent tranfaftion  (ao),  here  it  is  to  be  conftrucd  liberally.  Upon 

prefumption  fhopld  be  on  the  fide  of  liberty.  This  excellent  prin- 
ciple our  law  has  adopted  in  the  conflrudion  of  penal  ftatutes: 
for  whenever  any  ambiguity  arifes  in  a  ftatute  introducing  a  new 
penally  or  puniftiment,  the  decifion  fhall  be  on  the  fide  of  lenity 
and  mercy  ;  or  in  favour  of  natural  right  and  liberty:  or,  in  other 
wordSj  the  decifion  (hall  be  according  to  the  ftrift  letter  in  favour 
pf  the  fubjcft.  And  though  the  judges  in  fuch  cafes  may  fre- 
quently raife  and  folve  difficulties  contrary  to  the  intention  of  the 
leginatuife^  yet  no  further  inconvenience  can  refult,  than  that  the 
law  remains  as  it  waa  before  the  ftatute.  And  it  is  more  confo- 
nant  to  principles  of  liberty,  that  the  judge  ftiould  acquit  whom 
the  legiflator  intended  to  punifti,  than  that  he  ftiould  punifti  whom 
the  legiflator  intended  to  difcharge  with  impunity.  But  remedial 
ftatutes  muft  be  conftrued  according  to  the  fpirit ;  for  in  giving 
relief  againft  fraud,  or  in  the  furtherance  and  ejctenfion  of  natural 
right  and  juftice,  the  judge  may  fafcly  go  beyond  even  that  which 
exiftcd  in  the  minds  of  thofe  who  framed  the  law, 

(20)  And  therefore  it  has  been  held,  that  the  fame  words  in  a 
ftatute  will  bear  different  interpretations  according  to  the  nature 
of  the  fuit  or  profecntion  inftitutcd  upon  them.  As  by  the  9  Ann. 
c.  14.  the  ftatute  againft  gaming;  if  any  perfon  ftiall  lofe  at  any 
time  or  fitting  10/.  and  ftiali  pay  it  to  the  winner,  he  may  recover 
it  back  within  three  months ;  and  if  the  lofer  does  not  within  that 
time,  any  other  perfon  may  fue  for  it,  and  treble  the  value  befides. 
So  where  an  adiion  was  brought  to  recover  back  fourteen  guineas, 
which  had  been  won  and  paid  after  a  continuance  at  play,  except 
an  interruption  during  dinner,  the  court  held  the  ftatute  was  re- 
medial, as  far  as  it  prevented  the  effefls  of  gaming,  withc»ut  in- 
fiidling  a  penalty,  and  therefore  in  this  allien,  they  con^fidered  it 
one  time  or  fitting ;  but,  they  Taid,  if  an  a^ion  had  been  brought 
by  a  common  informer  for  the  penalty,  they  would  have  conftrued 
it  ftridlly  in  favour  of  the  defendant,  and  would  have  held,  that 
the  money  had  been  loft  at  two  ftttbgs.    %  BL  Rep,  1226. 
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this  footing  tTie  ftatute  of  13  Eliz.  c.  5.  which  avoids  all  gifts 
of  goods».  (5*^.  made  to  defraud  creditors  and  others^  was 
held  to  extend  by  the  general  words  to  a  gift  made  to  defraud  [  8p  ] 
the  queen  of  a  forfeiture  *. 

5.  One  part  of  a  ftatute  muft  be  fo  conftrued  by  another, 
that  the  whole  may  (if  poffible)  ftand :  ut  res  magis  valeat^ 
quam  pereaU  As  if  land  be  vefted  in  the  king  and  his  heirs 
by  a&  of  parliament,  faving  the  right  of  A  ;  and  A  has  at 
that  time  a  leafe  of  it  for  three  years :  here  A  (hall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  ihall  go  to  the 
king.  For  this  interpretation  furniflies  matter  for  every  claufc 
of  the  ftatute  to  work  and  operate  upon.     But, 

6.  A  SAVING,  totally  repugnant  to  the  body  of  the  aft, 
18  void.  If  therefore  an  aft  of  parliament  vefts  land  in  the 
king  and  his  heirs,  faving  the  right  of  all  perfons  whatfoevcr  j 
or  vefts  the  land  of  A  in  the  king,  faving  the  right  of  A  :  in 
cither  of  thefe  c^fes  the  faving  is  totally  repugnant  to  the 
body  of  the  ftatute,  and  (if  good)  would  render  the  ftatute 
of  no  efFe£l  or  operation  ;  and  therefore  the  faving  is  void, 
and  the  land  vefts  abfolutely  in  the  king  ^. 

7.  Where  the  common  law  and  a  ftatute  differ,  the 
common  law  gives  place  to  the  ftatute ;  and  an  old  ftatute 
gives  place  to  a  new  one.  And  this  upon  a  general  prin* 
ciple  of  univerfal  law,  that  ^^  leges  pofteriores  prions  contra-* 
**  rias  abrogant :"  confonant  to  which  it  was  laid  down  by  Sr 
law  of  the  twelve  tables  at  Rome,  that  **  quod  populus  pojlre^ 
"  mum  jujftty  id  jus  raium  e/}o,\*  But  this  is  to  be  under- 
ftood,  only  when  the  latter  ftatute  is  couched  in  negative 
terms,  or  where  it's  matter  is  fo  clearly  repugnant,  that  it 
neceiTarily  implies  a  negative.  As  if  a  former  aft  fays,  that 
a  juror  upon  fuch  a  trial  fliall  have  twenty  pounds  a  year  | 
and  a  new  ftatute  afterwards  enafts,  that  he  fliall  have  twenty 
marks :  here  the  latter  ftatute,  though  it  docs  not  exprefs,  yet 
neceflarily  implies  a  negative,  and  virtually  repeals  the  former. 

*  3  Rep.  8a.  k  i  Rep:  47. 
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/  For  if  twenty  marks  be  made  qualification  fuflBcient,  the 

former  ftatute  which  requires  twenty  pounds  is  at  an  end^ 

t  9^  ]  But  if  both  afts  be  merely  affirmative,  and  the  fubftancc 
fuch  that  both  may  ftand  together,  here  the  latter  docs 
not  repeal  the  formerj  but  they  fliall  both  have  a  con- 
current efficacy.  If  by  a  former  law  an  offence  be  .  indict- 
able at  the  quarter-feffions,  and  a  latter  Jaw  makes  the  fame 
offence  indi£lable  at  the  affifcs;  here  the  jurifdidion  of 
the  feffions  is  not  taken  away,  but  both  have  a  concurrent 
jurifdi£tion,  and  the  offendermay.be  profepu ted  at  either: 
unlefs  the   new   ftatute  fubjoins   ^prefs   negative   words, 

^  as,  that  the  offence  fhall  be  indidable  at  the  affifes,  and  iiU 

eifezohere  "• 

8*  If  a  ftatute,  that^  repeals  another,  is  itfelf  repealed  af- 
terwards, the  firft  ftatute  is  hereby  revived,  wifihout  any 
formal  words  for  th^t  purpofe.  So  when  the  ftatutes  of  26 
and  35  Hen.  VIII,  declaring  the  king  to  be  the  fupreme  head 
of  the  churchj  were  repealed  by  a  ftatute  i  and  2  Philip  aiid 
Mary,  and  this  latter  ftatute  was  afterguards  repealed  by  an 
a£l  of  I  Eliz.  there  needed  not  any  e^prefs  words  of  revival 
in  queen  Elizabeth's  ftatute,  but  thefe  a£ls  of  king  Henry 
were  impliedly  and  virtually  revived  "• 

9.  Acts  of  parliament  derogatory  from  the  power  of  fub- 
fequent  parliaments  bind  not.  So  the  ftatute  1 1  Hen.  VII* 
c.  I.  which  dire£ls  that  no  perfon  for  affifting  a  king  de 
faEla  (hall  be  attainted  of  treafon  by  a£t  of  parliament  or 
otherwife,  is  held  to  be  good  only  as  to  common  profccu- 
cions  for  high  treafon ;  but  will  not  reftrain  or  clog  any  par- 
liamentary attainder  ^.  Becaufe  the  legiflature,  being  in  truth 
the  fovereign  power,  is  always  of  equal,  always  of  abfolute 
authority:  it  acknowleges  no  fuperior  upon  earth,  which 
the  prior  legiflature  muft  have  been,  if  it's  ordinances  could 
bind  a  fubfequent  parliament.  And  upon  the  fame  principle 
Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper  cpn» 

1  Jenk.  Cent.  s.  73.  ■  4lnft.  32 f, 

nil  Rep.  63.  •411111.43. 

tempt 


§  3-  ^    E  N  G  L  A  K  p.  ^ 

tempt  thefe  refAraining  claufes,  which  endeavour  to  tie  up  the 
hands  of  fucceeding  legiflatures.     '*  When  you  repeal*  the 
<<  law  itfelff  {ays  he,  you  at  the  fame  time  repeal  the  prohi-  [  91  ] 
(f  bitory  claufe,  which  guards  agaxnft  fuch  repeal  ^'' 

10.  Lastly,  a£ls  of  parliament  that  are  impoflible  to  be 
performed  are  of  no  validity :  and  if  there  arifc  out  of  them 
collaterally  any  abfurd  confequences,  maniftftly  contradictory 
to  common  reafon,  they  are,  with  regard  to  thofe  coUateri 
confequcnce8,void(2i ).  I  lay  downtlte  rule  with  thcfc  reftric-  . 
tlons;  though  I  know  it  is  generally  laid  down  more  largely, 
that  a£ts  of  parliament  contrary  to  reafon  are  void.  But  if 
the  parliament  will  pofitively  ena£t  a  thing  to  be  done  which 
is  unreafonable,  I  know  of  no  power  in  the  ordinary  forms 
pf  the  conftitution,  that  is  veftcd  with  authority  to  controlit: 
and  the  examples  ufually  alleged  in  fupport  of  this  fenfe  of 
the  rule  do  none  of  them  prove,  that,  ^here  the  main  obje£l 
pf  a  ftatute  is  unreafonable,  the  judges  are  at  liberty  to  reje£l 
it ;  for  that  were  to  fct  the  judicial  power  above  that  of  the 
kgiflature,  which  would  be  fubvcrfive  of  all  government* 
Bat  where  fome  collateral  matter  arifes  out  of  the  general 
words,  and  happens  to  be  unreafonable ;  there  the  judges  are 
in  decency  to  conclude  that  this  confequence  was  not  fore- 
fcen  by  the  parliament,  arid  therefore  they  are  at  liberty  to 
f  xpoiitnd  the  ftatute  by  equity,  and  only  quoad  hoc  difregard 
it.  Thus  if  an  a£l  of  parliament  gives  a  man  power  to  trj 
all  caufes,  th;it  arife  within  his  manor  of  Dalej  yet,  if  a 
caufe  (hould  arife  in  wliich  he  himfelf  is  party,  the  ad  i$ 

P  Cum  Ux  aAngatmr,  Ulwjiffitm  ahrogatar,  ftto  •»»  tarn  ahngmri  opgrte^U  A  3t  tp,  %%* 

(21)  If  an  z6k  of  parliament  is  clearly  and  unequivocally  ex* 
prelTed,  wah  all  deference  to  the  learned  Commentator,  I  conceive 
it  is  neither  void  in  it's  diredt  nor  collateral  confequences,  however 
^ibfard  and  {inreafonable  they  may  appear.  If  (he  expreffion  will 
admit  of  doubt,  it  will  not  then  be  prefumed  chat  that  conftruQiofi 
^n  be  agreeable  to  the  intention  of  the  legiflature,  the  confe* 
^uences  of  which  are  unreafonable ;  but  where  the  fignification  oF 
a  ftatute  is  man! fell,  no  authority  lefs  than  th^t  of  parliaipeQt  can 
rellxain  it's  operation* 

conftrued 
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e  conftrued  not  to  extend  to  that,  becaufe  it  is  unreafonable 

that  any  man  ihould  determine  his  own  quarrel  ^.  But,  if 
we  could  conceive  it  pofliWe  for  the  parliament  to  cnaft, 
that  he  (hould  try  as  well  his  own  caufes  as  thofe  of  other 
perfonsy  there  is  no  court  that  has  .power  to  defeat  the  intent 
of  the  legiflature,  when  couched  in  fuch  evident  and  exprefs 
words^  as  leave  no  doubt  whetlier  it  was  the  intent  of  the 
legiflature  or  no. 

These  are  the  feveral  grounds  of  the  laws  of  England  : 
over  and  above  which,  equity  is  alfo  frequently  called  in  to 
C  9^  3  affift,  to  moderate,  and  to  explain  them.     What  equity  is, 
and  how  impoffible  in  it's  very  eflence  to  be  reduced  to  dated 
rules,  hath  been  fliewn  in  the  preceding  fedlion.     I  Ihall 
therefore  only  add,  that  (befides  the  liberality  of  fentiment 
with  which  our  common  law  judges  interpret  afts  of  parlia- 
ment, and  fuch  rules  of  the  unwritten  law  as  are  not  of  a  po- 
iitive  kind)  there  are  alfo  peculiar  courts  of  equity  eftabliflied 
for  the  benefit  of  the  fubjedl;  to  detedl  latent  frauds  and  con- 
cealments, which  the  procefs  of  the  courts  of  law  is  not 
adapted  to  reach  5  to  enforce  the  execution  of  fuch  matters  of 
truft  and  confidence,  as  are  binding  in  confcience,  though 
not  cognizable  in  a  court  of  law ;  to  deliver  from  fuch  dan- 
gers as  are  owing  to  misfortyne  or  overfight ;  and  to  giVe  a 
more  fpecific  relief,  and  more  adapted  to  the  circumftances  of 
the  cafe,  than  can  always  be  obtained  by  the  generality  of  the 
rules  of  the  pofitive  or  common  law.  This  is  the  bufinefs  of 
our  courts  of  equity,  which  however  are  only  converfant  in 
matters  of  property.  For  the  freedom  of  our  conftitution  will 
not  permit,  that  in  criminal  cafes  a  power  fliould  be  lodged 
in  any  judge,  to  conftrue  the  law  otherwife  than  according 
to  the  letter.     This  caution,  while  it  admirably  protefts  the 
public  liberty,  can  never  bear  hard  upon  individuals.    A  man 
cannot  fufFer  more  punifliment  than  the  law  afligns,  but  he 
may  fuffer  lefs.  The  laws  cannot  be  ftrained  by  partiality  to 
inflift  a  penalty  beyond  what  the  letter  will,  warrant ;  but, 
in  cafes  where  th^  letter  induces  any  apparent  hardfliip,  the 
crown  has  the  power  to  pardon. 

q  8  Rep.  iiS. 
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SECTION     THE     FOURTH. 
OF     THE     COUNTRIES     SUBJECT     TO 

THE   LAWS    OF   ENGLAND. 


THE  kingdom  of  England,  over  which  our  municipal 
laws  have  jurifdi£lion,  includes  not,  by  the  common 
law,  cither  Wales,  Scotland,  or  Ireland,  or  any  other  part 
of  the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  cuftoms  of  this  territory 
do  now  obtain,  in  part  or  in  all,  with  more  or  lefs  reftric- 
tions,  in  thefe  and  many  other  adjacent  countries.;  of  which 
it  will  be  proper  firft  to  take  a  review,  before  we  confider 
the  kingdom  of  England  itfelf,  the  original  and  proper  fub- 
}c€t  of  thefe  laws. 

Wales  had  continued  independent  of  England,  uncon- 
quered  and  uncultivated,  in  the  primitive  paftoral  (late  which 
Caefar  and  Tacitus  afcribe  to  Britain  in  general,  for  many 
centuries ;  even  from  the  time  of  the  hoftile  invafions  of  the 
Saxons,  when  the  antient  and  chriftian  inhabitants  of  the 
iiland  retired  to  thofe  natural  intrenchments,  for  protec- 
tion from  their  pagan  vifitants.  But  when  thefe.  invaders 
themfelves  were  converted  to  chriftianity,  and  fettled  into 
regular  and  potent  governments,  this  retreat  of  the  antient 
Britons  grew  every  day  narrower  j  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  faftnefs  to  another^ 
and  by  repeated  loiTes  abridged  of  their  wild  independence. 
Very  early  in  our  hiftory  we  find  their  princes  doing  homage 
to  the  crown  of  England ',  till  at  length  in  the  reign  of  Ed- 
ward the  firft,  who  may  juftly  be  ftilcd  the  conqueror  of 

7  Wales, 


94  Of  the  CovnrKtus  JUbjeH  to     IiiTRof), 

Wales,  the  line  of  their  ancient  princes  was  aboliflied,  and 
the  kingof  England's  elded  fon  became,  as  a  matter  of  courfe  ( i ), 
their  titular  prince ;  the  territory  of  Wales  being  then  en- 
tirely re-annexed  (by  a  kind  of  feodal  refumption)  to  the 
dominion  of  the  crown  of  England ';  or,  as  the  ftatuCe  (2)  of 
Rhudhlan  ^  exprcfles  it,  *'  terra  Walliae  cum  incolisfuisy  prius 
"  ^fgi  jure  feodali  fubjeEia^  (of  which  homage  was  the  fign) 
^^jam  in  proprietatis  dominium  iotaliter  et  cum  integritaie  am^ 
**  verjii  eft  J  et  coronae  regni  Angl'uie  tanquam  pars  corporis  ejuf" 
••  dem  annexa  et  unita!^  By  the  ftatute  alfo  of  Wales  *  very 
material  alterations  were  made  in  divers  parts  of  their  laws, 
fo  as  to  reduce  them  nearer  to  the  Englifli  ftandard,  efpeci- 
ally  in  the  forms  of  their  judicial  proceedings:  but  they  fttU 
retained  very  much  of  their  original  polity;  particularly  their 
rule  of  inheritance,  Wz.  that  their  lands  were  divided  equally 
aniong  all  the  ifTue  male,  and  did  not  defcend  to  the  elded 
fon  alone.  By  other  fubfequent  datutes  their  provincial  im- 
munities were  dill  farther  abridged  :  but  the  finifliing  droke 

•  Vangfa.  400*  c  \%  £<iw.  !• 
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(1)  It  cannot  be  faid  that  the  king's  elded  fon  became  prince 
of  Wales  by  any  neceflary  or  natural  confcqi^ence  j  but  for  the 
origin  and  creation  of  his  title«  fee  p.  224. 

(2)  The  learned  Judge  has  made  a  miflake  in  referring  to  the 
ftatute,  which  is  called  the  ftatute  of  Rudand,  in  the  10  Ed.  I, 
vyhich  does  no;  at  all  relate  to  Wales.  But  the  ftatute  of  Rutland* 
as  it  is  called  in  Vaugban  (p.  400.)  is  the  fame  as  the  Statutum  IVal^ 
lia,  Mr,  Barrington,  in  his  Obfervatioqs  on  the  Antient  Statutes, 
(p.  74.)  tells  us,  that  the  Statutum  Walliaht^xs  date  apud Rotbelanam^ 
what  is  now  called  Rhuydland  in  Flintfliirc.  Though  Edward 
fays,  that  terra  Wallia  prius  regi  jure  feodali  fubjeHai  yet  Mr. 
Barrington  afTures  us,  that  the  feudal  law  was  then  unknown  in 
Wales,  and  that  *'  there  are  at  prefcnt  in  North  Wales,  and  it 
•*  is  believed  in  South  Wales,  no  copyhold  tenures,  and  fcarcel/ 
«<  an  inftance  of  what  we  call  manerial  rights ;  but  the  property  is 
*»  entirely  free  and  allodial.  Edward,  however,  was  a  conqueror, 
*'  and  he  had  a  right  to  make  ufe  of  his  own  words  in  the  pream- 
*«  ble  to  his  law.**    /*.  75 . 

6  to 
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to  their  independency  was  given  by  the  ftatutc  17  Hen.  VlII. 
c.  26.  which  at  the  fame  time  gave  the  utmoft  advancenlMiC 
to  their  civil  profperity,  by  admitting  them  to  a  thorough 
communication  of  laws  with  the  fubjeds  of  England,  Thus 
were  this  brave  people  gradually  conquered  into  the  enjoy- 
ment of  true  liberty ;  being  infenfibly  put  upon  the  fame 
footing,  and  made  fellow-citizens  with  their  conquerors.  A 
geaerous  method  of  triumph^  which  the  republic  of  Rome 
pradifcd  with  great  fuccefs  ;  till  (he  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanquiihed  dates  to  partake  of 
the  Roman  privileges. 

It  is  enafted  by  this  ftatute  27  Hen.  VIII,  i.  That  the 
dominion ,  of  Wales  (hall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  Welflimen  born  fliall  hare  the  fame 
liberties  as  other  the  king's  fubjefls.  3.  That  lands  in  Wa^es 
Ihall  be  inheritable  according  to  the  Englifh  tenures  and  rules 
of  defcent.  4.  ^Hiat  the  laws  of  England,  and  no  other,  (hall 
le  ufed  in  Wales  :  bcfides  many  other  regulations  of  the  po-  [95] 
lice  of  this  principality.  And  the  ftatute  34  &  35  Hen.  VIll, 
c.  26.  confirms  the  fame,  adds  farther  regulations,  divides  it 
into  twelve  (hires  (3),  and,  in  (hort,  reduces  it  into  the  fame 
order  in  which  it  (lands  at  tliis  day ;  differing  from  the  king- 
dom of  England  in  only  a  few  particulars,  and  thofe  too  of 
the  nature  of  privileges,  (fuch  as  having  courts  within  itfelf, 
independent  of  the  procefs  of  Weftminfter-hall,)  and  fome 
other  immaterial  peculiarities,  hardly  more  than  are  to  be 
found  in  many  counties  of  England  itfelf. 

The  kingdom  of  Scotland,  notwithftanding  tlic  union  of 
the  crowns  on  the  acceflion  of  their  king  James  VI.  to  that 
of  England,  continued  an  entirely  feparate  and  diftindl  king- 


(3)  By  this  union  of  Wales  with  England,  twcnty-fcvcn  members 
were  added  to  the  Engli(h  hoofc  of  commons.  No  county  or  town 
in  Wales  fends  more  than  one  member,  except  the  county  of  Mon- 
moatbj  which  returns  two. 

dont 
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dom  for  ab6vc  a  century  more,  though  an  union  had  been 
loiig'projedled;  which  was  judged  to  be  the  more  eafy  to  be 
done>  as  both  kingdoms  were  anticntljr  under  the  fame  go- 
vtrnmeht,  and  ftill  retained  a  very  great  refemblance,  though 
far  from  an  identity,  in  their  laws.    By  an  a&  of  parliament 
1  Jac.I.  c.  1.  it  is  declared,  that  thefe  two  mighty,  famous, 
and  antient  kingdoms  were  formerly  one.-    And  fir  Edward 
Coke  obferves  **,  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations,  but  alfo 
in  their  antient  laws,  the  defcent  of  the  crown,  their  parlia- 
ments, their  titles  of  nobility,  their  officers  of  ftate  and  of 
juftice,  their  writs,  their  cuftoms,  and  even  the  language  of 
their  laws.     Upon  which  account  he  fuppofes  the  common 
law. of  each  to  have  been  originally  the  fame;  efpecially  as 
their  moft  antient  and  authentic  book,  called  regiam  majefia^ 
Um,  and  containing  the  rules  of  their  antient  common  law, 
is  extremely  fimilar  to  that  of  Glanvil,  which  contains  the 
principles  of  w/r/,  as  it  flood  in  the  reign  of  Henry  II.  And 
the  many  diverfities,  fubfifting  between  the  two  laws  at  prc- 
fent,  may  be  well  enough  accounted  for,  from  a  diverfity  of 
pra£tice  in  two  large  and  uncommunicating  jurifdifbions, 
and  from  the  a£b  of  two  diftin£l  and  independent  parlia- 
ments, which  have  in  many  points  altered  and  abrogated  the 
old  common  law  of  both  kingdoms  (4). 

«l4lnft.  345. 


(4)  The  laws  in  Scotland  concerning  the  tenures  of  land,  and 
of  confequence  the  conftitution  of  parliaments  and  the  royal  pre- 
rogatives, were  founded  upon  the  fame  feudal  principles  as  the 
laws  refpefling  thefe  fubjefls  in  England.  It  is  faid,  that  the 
feudal  polity  was  efiablifhed  fird  in  England  ;  and  was  afterwards 
introduced  into  Scodand  in  imitation  of  the  Englifli  government. 
But  it  continued  in  it's  driginal  form  much  longer  in  Scotland 
than  it  did  in  England,  and.  the  changes  in  the  Scotch  govern- 
ment, perhaps  owing  to  the  circum dance  that  they  are  more  re» 
cent,  are  far  more  diilindlly  marked  and  defined  than  they  are  in 
the  hiftory  of  the  Englifh  conftitution.  And  perhaps  the  progreft 
of  the  Scotch  parliaments  affords  a  clearer  elucidation  of   the 

obfcure 
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HowEVEit,  C\r  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  great  difficulties  in  carrying  on  the  projected 
union :  but  thefc  were  at  lengtli  overcome,  and  the  great 

ob/cure  and  ambiguous  points  in  the  hiflory  of  the  rcprefentation 
and  conflitution  of  our  country,  than  any  arguments  or  authorities 
that  have  yet  been  adduced.     But  a  particular  difcuiSon  of  this 
fabjeft  would  far  exceed  the  limits  of  a  note,  and  will  be  refervcd ' 
for  a  future  occafion.     But  for  an  account  of  the  parliament  of 
Scodand  befbre  the  union,  and  of  the  laws  relative  to  the  cledioii 
of  the  reprefentative  peers  and  commoners  of  Scotland*  I  (hall  refef 
the  (ludious  reader  to  Mr.  Wight's   valuable  Inquiry  into  the  Rifi 
and  Progrtfi  of  FarUamtnt  cbicfiy  in  Scotland,  (Quarto  ed.)     Itja 
fnppofed,  that  we  owe  the  lower  hbufe  of  parliament  in  England, 
to  the  accidental  circamftance  that  the  barons  and  the  reprefenta-^ 
tives  of  the  counties  and  boroughs  had  not  a  room  large  enough 
to  contain  them  all ;  bat  in  Scotland,  the  three  eftates  afTembled 
adfipays  injone  houfe,  had  one  common  preiident,  and  deliberated 
joindy  upon  all  matters  that  came  before  them,  whether  of  a  ja->- 
didal  or  of  a  legiilative  nature,  {ff^ight,  82.)  In  England  the 
lords  fpiritual  were  always  lliled  one  of  the  three  edates  of  the  realm; 
but  there  is  no  authority  that  they  ever  voted  in  a  body  difHnft 
from  the  lords  temporal.     In  the  Scotch  parliament  the  three  efbtes 
were;  1  •  The  biihops,  abbots,  and  other  prelates  who  had  a'  feat 
IB  parliament,  as  in  England,  on  account  of  their  benefices*  or  ra« 
ther  lands,  which  they  held  in  cafiite,  u  e.  immediately  of  the 
crown :  2.  The  barons,  and  the  commiffioners  of  (hires,  who  were 
the  repre(entadves  of  the  fmaller  barons,  or  the  free  tenants  of  the 
king :    3.  The  burgeiTes,  or  the  reprefentatives  of  the  royal  bo- 
xoiighs.     Craig  aflures  us,  nihil  ratum  ej/e^  nihil  Ugis  vim  habere, 
mfi  quod  omnium  trium  ordinum  con/enfu  eonjun3o  confiitutum  eft  \  it  a 
tomtn  ut  umus  cujufque  ordinis  per  fe  major  pars  con/entiens  pro  toto 
mrSuo  fiipdat.     Scio  hodie  controverti,    an   duo  ordines  dijffentientc 
tertio,  quafi  major  pars  leges  condere  poffint ;  cujus  partem  negantem 
hmi  ommer,  et  quicunque  de  hoc  re  fcripferunt  pertinaciffime  tueniur, 
uboqui  duo  ordines  in  e*uerfionem  tertii  pojjint  con/entire.   (De  Feudis, 
Kb.  i.  Dieg.  7.  f.  11).     But  fome  writers  have  fince  prefumed  to 
ooDtrovert  this  dodrine.  [JVight^  83.)   It  is  ilrange  that  a  great 
fondamenul  point,  which  was  likely  to  occur  frequently,  (hould 
remain  a  fnbjed  of  doubt  and  controverfy.     But  we  ihould  now 
he  inclined  to  think*  that  a  majority  of  one  of  the  eAates  could 
Ve*..  I.  I  not 
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work  was  happily  cffe&td  in  1707,  6  Anne ;  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations ;  the  purport  of  the  moft  confiderable  being  as 
follows :  • 

1.  That  on  the  firft  of  May  1707,  and  for  ever  after, 
the  kingdoms  of  England  and  Scotland  (hall  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain* 

2.  The  fucceffion  to  the  monarchy  of  Great  Britain  (hall 
be  the  fame  as  was  before  fettled  with  regard  to  that  of 
England. 

3.  The  united  kingdom  ihall  be  reprcfcntcd  by  one  par- 
liament. 

4.  There  ihall  be  a  comtnunication  of  all  rights  and  pri- 
vileges between  the  fubjedts  of  both  kingdoms,  except  where 
it  is  etherwife  agreed, 

9.  When  England  raifes  2,000,000/.  {5)  by  a  land  tax^ 
Scotland  (hall  raife  48,000/. 

16,  17.  The  ftandards  of  the  coin,  of  weights,  and  of 
meafures,  (hall  be  reduced  to  thofe  of  England,  throughout 
the  united  kingdoms. 


not  have  refilled  a  majority  of  each  of  the  other  two,  as  it  cannot 
eafily  be  fuppofed,  that  a  majority  of  the  fpiritual  lords  would  have 
confepted  to  thofe  ftatutes,  which,  from  tne  year  1587  to  the  year 
1690*  were  enad^ed  for  their  impoveriihment,  and  (iDally  for  their 
annihilatioii.  At  the  time  of  the  union,  the  Scotch  parliament 
confiiled  only  of  the  other  two  e^tes.  With  regard  to  laws  coo* 
ccrning  contrads  and  commerce,  and  perhaps  alfo  crimes,  the 
law  of  Scotland  is  in  a  great  degree  conformable  to  the  civil  law  ; 
and  this  probably,  was  owing  to  their  frequent  alliances  and  coa- 
nt€6aat  with  France  and  the  continent,  where  the  civil  law  chiefly 

prevailed. 
'  (5)  Accurately,  i>997f763  /.  8/.  4;^/.  the  fum  raifcd  by  a  land 

tax  of  4/.  in  the  pound. 
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18.  The  laws  rdating  to  trade,  cuftoms,  and  the  excife, 
ftall  be  the  fame  in  Scotland  as.  in  England.  But  ail  the 
other  laws  of  Scotland  fliall  remain  in  force  5  though  altera- 
ble by  the  parliament  of  Great  Britain.  Yet  with  this  caution : 
Aat  laws  relating  to  public  policy  are  alterable  at  the  difcrc- 
tion  of  the  parliament:  laws  relating  to  private  right  are  not 
to  be  altered  bttt  for  the  evident  utility  of  the  people  of  Scot- 
land. 

22.  Sixteen  peers  are  to  be  chofen  to  reprcfcnt  the  peer-  [  97  1 
^  of  Scotland  in  parliament,  and  forty-five  members  to  fit 
in  the  houfe  of  commons  (6). 


(6)  By  the  25th  article  it  is  agreed,  that  all  laws  and  fbtutes 
in  cither  kiogdom,  fo  faras  they  arc  contrary  to  thcfc  articles,  fliall 
ceafe  and  become  void.    From  the  time  of  Edw.  IV.  till  the  reign 
of  Ch.  II.  bodi  indufivc,  our  kings  afcd  frequently  to  grant,  by 
their  charter  only,  a  right  to  unrcprcfcntcd  towns  of  fending  mem- 
beri  to  parUament.    The  laft  time  this  prerogative  was  excrdfcd, 
was  in  the  29  Ch.  II.  who  gave  this  privilege  to  Newark ;  and  it 
w  remarkable,  that  it  was  alio  the  firft  time  that  the  legality  of  this 
power  was  qoeftioned  in  the  hoafe  of  commons,  but  it  was  then  ac- 
knowledged by  a  majority  of  125  t073.  {Comm.  Jour.  21  March 
1676.7. )  Bttt  notwithftanding  it  is  a  general  rule  in  oar  law,  that  the 
king  can  never  be  deprived  of  his  prerogatives,  but  by  the  clear  and 
cxprefs  words  of  an  aft  of  parliament ;  yet  it  has  been  thought,  from 
this  laft  article  in  the  aaof  anion,  that  this  prerogative  of  thi 
crown  is  virtually  abrogated,  as  the  exercifc  of  it  would  neccfla- 
rily  deftroy  the  proportion  of  the  reprefentatives  for  th^  two  kin^ 
4)ms.  (See  i  D^.  SL  Cafis,  70.  The  Preface  to  Glan^,  Rep.  and 
Emma's  Law  tfBka.  91.)     It  was  aifo  agreed,  that  the  mode  of 
tlic  cledbn  of  the  peerrand  commons  ftiould  be  fettled  by  an  aft 
paffcd  in  the  pariiament  of  Scotland,  which  was  afterwards  recited, 
ratified,  and  made  part  of  the  aa  of  union.     And  by  that  flatute 
u  was  enaded,  that  of  the  45  commoners,  30  fnould  be  eleaed 
bf  the  ftiires,  and  i  $  by  the  boroughs ;  that  the  city  of  Edinburgh 
flwald  dea  one,  and  that  the  other  royal  boroughs  fliould  be  divid- 
ed into  fourteen  diftrias,  and  that  each  diflria  (hould  return  one  • 
«Bd  it  was  alfo  provided,  that  no  pcrfon  (hould  elea  or  be  deAttd 
^  of  the  45,  but  who  would  have  been  capable  of  elcaing,  or 
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23.  The  fixteen  peers  of  Scotland  (hall  have  all  privileges 
of  parliament :  and  all  peers  of  Scotland  fliall  be  peers  of 
Great  Britain,  and  rank  next  after  thofe  of  the  fame  degree 
at  the  time  of  the  union,  and  (hall  have  all  privileges  of 
peers,  except  fitting  in  the  houfc  of  lords  and  voting  on  the 
trial  of  a  peer  (7). 


of  being  eleaed»  a  reprcfcntativc  of  a  ihirc  or  a  boroagh  to  th« 
parliament  of  Scotland.     Hence  the  eldefl  fon  of  any  Scotch  peer 
cannot  be  elcftcd  one  of  the  45  fcprefentatives ;  for  by  the  law  of 
Scotland,  prior  to  the  union,  the  eldcft  fon  of  a  Scotch  peer  was 
incapable  ©f  fitting  in  the  Scotch  parliament.  (Wights  269.)  There 
feems  to  be  no  fatisfadlory  reafon  for  this  reftriftion,  which  would 
not  equally  extend  to  the  exdufion  of  all  the  other  fons  of  a  peer. 
Neither  can  fuch  eldeft  fon  be  entitled  to  be  enrolled  and  vote  as  a 
freeholder  for  any  commiflioner  of  a  (hire,  though  otherwifc  qua- 
lified, as  was  lately  determined  by  the  houfe  of  lords  in  the  cafe  of 
lord  Daer,  March  26,  17  93-     But  the  eldeft  fons  of  Scotch  peers 
may  reprcfent  any  place  in  England,  as  many  do.  (2  Hatf.  Prtc. 
12.)     The  two  ftatutes,  9  Ann.  c.  5.  and  33  Geo.  II.  c.20.  re- 
quiring knights  of  (hires  and  members  for  boroughs  to  have  re- 
ipedively  600/.  and  300/.  a  year,  are  exprefsly  confined  to  Eng- 
land.    But  a  commiffioner  of  a  ihire  muft  be  a  freeholder,  and  it 
ys  a  general  rule,  that  none  can  be  elected,  but  thofe  who  can 
t\t£t.  (Wightt  289.)     And  till  the  contrary  was  determined  by  a 
committee  of  the  houfe  of  commons  in  the  cafe  of  Wigtown  in 
1775,  {iDoug.  181.)  it  was  fuppofed,  that  it  was  neceilary  that 
every  reprefentativie  of  a  borough  (hould  be  admitted  a  burgefs 
of  one  of  the  boroughs  which  he  rcprefentcd.  (Wights  404O     It 
flill  holds  generally  true  in  (hires  in  Scotland,  that  the  qualifica- 
tions  of  the  elcdtors  and  eleded  are  the  fame ;  or  that  eligibility 
and  a  right  to  eledk  are  convertible  terms.    Upon  fomc  future  oc- 
cafion  I  (hall  endeavour  to  prove,  that,  in  the  origin  of  reprefea* 
tation,  they  were  univerfally  the  fame  in  England. 

(7)  Since  the  union,  the  following  orders  have  been  made  in  the 
houfc  of  lords  refpcdting  the  peerage  of  Scotland.  Queen  Ajmc, 
in  the  feventh  year  of  her  reign,  had  created  James  duke  of 
Quecn(bury  duke  of  Dover,  with  remainder  in  tail  to  his  fecond 
Ton,  then  earl  of  Sol  way  in  Scotland;  and  upon  the  21ft  of 
January  1708-9,  it  was  refolved  by  the  lords,  that  a  peer  of  Scot- 
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These  arc  the  principal  of  the  twehty-fivc  articles  of 

union,  which  are  ratified  and  confirmed  by  ftatute  5  Ann, 

c«  8.  in  which  ftatute  there  are  alfo  two  afts  of  parliament 

land  claiming  to  fit  in  the  houfe  of  peers  by  virtue  of  a  patent 
pafled  under  the  great  feal  of  Great  Britain,  and  who  now  fits  in 
the  parliament  of  Great  Britain,  had  no  right  to  vote  in  the  elec- 
tion of  the  fixteen  peers  who  are  to  reprefent  the  peers  of  Scot* 
land  in  parliament. 

The  duke  of  Hamilton  having  been  created  duke,  of  Brandon, 
it  was  refolved  by  the  lords  on  the  20th  of  December  171 1,  that 
no  patent  of  honour  granted  to  any  peer  of  Great  Britain^  who  was 
a  peer  of  Scotland  at  the  time  of  the  union,  ihould  entitle  him  to 
fit  in  parliament.     Notwithftanding  this   refolution  gave  great 
offence  to  the  Scotch  peerage,  and  to  the  queen  and  her  minillry, 
yet  a  few  years  afterwards,  when  the  duke  of  Dover  died,  leaving 
the  earl  of  Solway,  the  next  in  remainder,  an  infant,  who,  upon 
his  coming  of  age,  petitioned  the  king  ^r  a  writ  of  fummons  as 
duke  of  Dover;  the  queftion  was  again  argued  on  the  18th  of 
December  I7i9>  and  the  claim  as  before  difallowed.    (See  the 
argument,  i  P.  Wms.  582.)     But  in  1782  the  duke  of  Hamilton 
claimed  to  fit  as  duke  of  Brandon,  and  the  queftion  being  referred 
to  the  judges,  they  were  unanimoufly  of  opinion,  that  the  peers  of 
Scotland  are  not  difabled  from  receiving,  fubfequently  to  the  union, 
a  patent  of  peerage  of  Great  Britain,  with  all  the  privileges  ufually 
bcideot  thereto*    Upon  which  the  lords  certified  to  the  king, 
that  the  writ  of  fummons  ought  to  be  allowed  to  the  duke  of 
Brandon,  who  now  enjoys  a  feat  as  a  Britiih  peer.  (6th  June  1782.) 
Bot  there  never  was  any  objedtion  to  an  Englifii  peer's  taking  a 
Scotch  peerage  by  defcent ;  and  therefore,  before  the  laft  decifion^ 
when  it  was  wiihed  to  confer  an  Engliih  title  upon  a  noble  family 
of  Scotland,  the  eldefi  fon  of  the  Scotch  peer  was  created  in  his 
father's  life-time  an  Englifii  peer,    and   this  creation  was   not 
affeded  by  the  annexation  by  inheritance  of  the  Scotch  peerage. 
On  the  13th  February  1787,  it  was  refolved,  that  the  earl  of 
Abercorn  and  the  duke  of  Queenfi)ury,  who  had  been  cholen  of 
the  number  of  the  fixteen  peers  of  Scotland,  having  been  created 
peers  of  Great  Britain,  thereby  ceafed  to  fit  in  that  houfe  as  re- 
prefentatives  of  the  peerage.     See  the  argument  in  Ann*  R%   f.  r 
1787,  p.  95.     At  the  eledion  occaiioned  by  the  lail  reiclutlou, 
tke  dukes  of  Queenfl}ury  and  Gordon  had  given  thor.  votes  :u 
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recited  j  the  one  of  Scotland,  whereby  the  church  of  Scotland 
and  alfo  the  four  univerfities  of  that  kingdom,  arc  eftabliflied 
for  ever,  and  all  fucceeding  fovereigns  are  to  take  an  oath  in- 
violably to  maintain  the  fame;  the  other  of  England,  5  Ann. 
c%6,  whereby  the  afts  of  uniformity  of  13  Eliz.  and  13 
Car.  U.  (except  as  the  fame  had  been  altered  by  parliament 
at  that  time)  and  all  other  adls  then  in  force  for  the  prefer- 
vatlon  of  the  church  of  England,  are  declared  perpetual  j  and 
it  is  ftipulatcd,  that  every  fubfequent  king  and  queen  fhall 
take  an  oath  inviolably  to  maintain  the  fame  within  England, 
Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed.  And 
it  is  enaflcd,  that  thcfe  two  afts  "  fliall  for  ever  be  obfcrvcd 
^*  as  fundamental  and  effcntial  conditions  of  the  union*" 

Upon  thcfe  articles  and  aft  of  union,  it  13  to  be  obfervcd, 
J.  That  the  two  kingdoms  are  now  fo  infeparably  united,  that 
nothing  can  ever  difunitc  them  again  ;  except  the  mutual  con- 
fent  of  both,  or  the  fucccfsful  refiflance  of  either,  upon  ap. 
prehending  an  infringement  of  thofe  points  which,  when  they 
were  feparate  and  independent  nations,  it  was  mutually  fti- 
pulatcd fliould  be  "  fundamental  and  effcntial  conditions  of 
*«  the  union  ^"  2.  That  whatever  elfe  may  be  deemed  <*£un- 

« It  may  juftly  be  doubted,  whether  idea  of  a  ftate,  without  a  power  (bme« 
even  fuch  an  infringemeiit  (diough  a  where  veiled  to  alter  every  part  of  it*c 
manifcft  breach  of  good  fai  th,  unlcfs  done  lawi,  it  the  height  of  political  abfordity. 
upon  the  mo(l  preffiog  necelfity)  would  The  truth  ieems  to  be,  that  in  fucb  aa 
of  itfelf  diilblve  the  union:  for  the  bare      intbrporau  union  (which  is  well  diftin* 

guiihed 


peers  of  Scotland  contrary  to  the  refolation  of  1709;  in  confe- 
quence  of  which  it  was  refolved  i8th  May  1787,  that  a  copy  of 
that  rcfolution  fhould  be  tranfmitced  to  the  lord  regillcr  of  Scot- 
land as  a  rule  for  his  future  proceeding  in  cafes  of  eledionr 

The  duke  of  Queenibury  and  marquis  of  Abcrcorn  had  ten- 
dered their  votes  at  the  lafl  general  eledion,  and  their  votes  were 
rejected  ;  but  notwithftanding  the  former  refoluiions,  on  25d  May 
1793,  it  W4S  ^efolved,  that  if  duly  tendered  they  ought  to  have 
been  counted.  One  may  venture  to  fay,  that  fome  of  thefc  re-^ 
folutions  mufl  neceffarily  have  arifen  from  a  mifconflnidion  of  the 
ilatute  of  union,  or  a  xni/conception  in  the  peers  of  the  true  prin* 
ciples  of  their  own  autliority  and  joriitiidtion. 
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^  damental  and  eflential  conditions,'*  the  prefeivation  of  the 
two  churches,  of  England  and  Scotland,  in  the  fame  ftate  that 
they  were  in  at  the  time  of  the  union,  and  the  maintenance  of 
the  ads  of  uniformity  which  eftablifh  our  common  prayer, 
are  exprefsly  declared  fo  to  be.  3.  That  therefore  any  ahera- 
don  in  the  conftitution  of  either  of  thofe  churches,  or  in  the 
liturgy  of  the  church  of  England,  (unlefs  with  the  confent  of 
the  refpedivechurche8,colleAivelyor  reprefentatively  given,) 
would  be  an  infringement  of  thefe  <<  fundamental  and  effential 
^  conditions,"  and  greatly  endanger  the  union.  4,  That  the 
municipal  laws  of  Scotland  are  ordained  to  be  ftill  obferved 
in  that  part  of  the  iiland,  unlefs  altered  by  parliament ;  and, 
as  the  parliament  has  not  yet  thought  proper,  except  in  a 
few  inftances,  to  alter  them,  they  ftill  (with  regard  to  the 
particulars  unaltered)  continue  in  full  force.  Wherefore  the 
municipal  or  common  laws  of  England  are,  generally  fpeak* 
iog,rof  no  force  or  Yalidity  in  Scotland  (8)  ;  and  of  confe- 

fQiilied  by  a  very  learned  prelate  from  a  fufiiciently  Talid  and  binding ;  and,  not- 
f%§ierm%  ^hmtcti  where  foch  an  in-       withftanding  fuch  an  adi,  the  union 


nt  vroald  certainly  refcind  the  would  continue  unbroken.     Nay,  each 

compaA)  the  two  contra£ling  ftates  are  of  ti.e^e  meafures  might  be  fafely  and 

totally  annihilated,  without  any  power  honourably  purfued,  if  re'r?(^ively  a- 

of  a  rrrivaJ ;  and  a  third  arifcs  fiom  their  greeable  to  the  fent!  ments  of  the  £ng}'  (h 

coDJUDllioii,  in  which  all  the  rights  of  church,  or  the  kirk  in  Scotland.     But 

lbfcreisnty»  and  particularly  that  of  le-  it  ihould  feein  neither  prudent,  nor  per- 

giflation,  muft  of  oeceffity  refide.    (See  haps  confident  with  good  f^ith,  to  ven. 

WaxbuTton*s  alliance.   X95*)     But  the  ture  upon  either  of  tho  fe  fteps,  by  a  fpon^ 

wanton  6r  imprudent  exertion  of  this  taneous  exertion  of  the  inherent  powers 

right  would  probably  raifc  a  very  alarm-  of  parliament,  or  at  the  infhince  of  mer« 

ing  ferment  in  the  minds  of  Individuals;  individuals-— So  facred  indeed  are  the 

and  thereforeit  is  hinted  above  that  fuch  laws   abovementioned    (for  proreding 

aa  attempt  might  tndangtr  (though  by  e:ich  church  and  the  Englifh  liturgy) 

no  meant  deflroj)  the  union.  efteemed,  that  in  the  regency  afls  both 

To  iUuftrate  this  matter  a  little  far-  of  1751  and  1761;  the  regents  areer- 

iher :  an  a6i  of  parliament  to  repeal  or  prefsly  difabled  from  affenclng  to  the  re« 

alter  the  a^  of  uniformity  in  England,  peal  or  alteration  of  cither  thefe,  or  the 

or  CO  eftaWidb  epifcopacy  in  Scotland,  w6t  of  fertlement. 
wwU  doubdefs  in  point  of  authority  be 


(8)  A6b  of  parliament  in  general  palTed  iince  the  union,  extend 
to  Scodand,  but  where  a  ilatnte  is  not  applicable  to  Scotland,  and 
where  Scotland  is  not  intended 'to  be  included,  the  method  is  to 
declare  by /r^o^^  that  it  does  not  extend  to  Scotlaod.  ^Burr.  853. 

I  4  quenccj. 
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quence,  in  the  cnfuing  commentaries,  we  (hall  have  very 
^  little  occafion  to  mention,  any  farther  than  fometimes  by  way 
of  illuftration,  the  municipal  laws  of  that  part  of  the  united 
kingdoms. 

L  99  J  The  town  of  Berwick  upon  Tweed  was  originally  part  of 
the  kingdonfi  of  Scotland  -,  and,  as  fuch,  was  for  a  time  reduced 
by  king  Edward  I.  into  the  pofleffion  of  the  crown  of  Eng- 
land :  and  during  fuch  it's  fubje£tion,  it  received  front  that 
prince  a  charter,  which  (after  it's  fubfequent  ceifion  by  £d« 
ward  Balliol,  to  be  for  ever  united  to  the  crown  and  realm 
of  England)  was  confirmed  by  king  Edward  III,  with  fome 
additions;  particularly  that  it  fhould  be  governed  by  the 
laws  and  ufages  which  it  enjoyed  during  the  time  of  king 
Alexander,  that  is,  before  it's  redudlion  by  Edward  I.  It's 
conftitution  was  new-modelled,  and  put  upon  an  Englifh 
footing  by  a  charter  of  king  James  I :  and  all  it's  liberties, 
franchifes,  and  cuftoms,  were  confirmed  in  parliament  by 
the  ftatutes  22  Edw.  IV.  c.  8.  and  2  Jac.  I.  c.  28.  Though 
therefore  it  hath  fome  local  peculiarities,  derived  from  the 
antient  laws  of  Scotland  ^,  yet  it  is  clearly  part  of  the  realm 
of  England,  being  reprefentcd  by  burgefles  in  the  houfe  of 
commons,  and  bound  by  all  ads  of  the  Britifli  parliament, 
whether  fpecially  named  or  otherwife.  And  therefore  it  was 
(perhaps  fuperfluoufly)  declared  by  ftatute  20  Geo.  II.  c.  42. 
that,  where  England  only  is  mentioned  in  any  a£i  of  parlia- 
ment, the  fame  notwithiianding  hath  and  ihall  be  deemed  to 
comprehend  the  dominion  of  Wales  and  town  of  Berwick 
upon  Tweed.  And  though  certain  of  the  king's  writs  or 
proceflcs  of  the  courts  of  Weftminfter  do  not  ufually  run  into 
Berwick,  any  more  than  the  principality  of  Wales,  yet  it 
hath  been  folemnly  adjudged  ^  that  all  prerogative  writs  (as 
thofe  of  mandamufy  prohibition,  habeas  corpus^  certiorari^  is^c.) 
may  iffue  to  Berwick  as  well  as  to  every  other  of  the  domi* 
nions  of  the  crown  of  England,  and  that  indidments  and 

f  Ha)e  Hlft.  C.  L.  1S3.  i  Sid.  38ft.  K  Cro.  Jsc.  543.    1  Roll,  afar*  %^u 

^Hp    a  SbQW*  365*  Sta(«  11  Ceo.  X.  c»  4,    4.  Burr.  834* 

1  Other 
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other  local  matters  arifing  in  the  town  of  Berwick  may  be 
tried  by  a  jury  of  the  county  of  Northumberland  (9). 

As  to  Ireland,  that  is  ftill  a  diftin£l  kingdom  ;  though  a 
dependent  fubordinate  kingdom.  It  was  only  entitled  the 
do.ninion  or  lordfhip  of  Ireland  ^f  and  the  king's  ftile  was  no 
other  than  dominus  Hibermaey  lord  of  Ireland,  till  the  thirty-  [  100  J 
third  year  of  king  Henry  the  eighth ;  when  he  aflumed  (10) 
the  title  of  king,  which  is  recognized  by  z€t  of  parliament 
35  Hen.  VIII.  c.  3.  But,  as  Scotland  and  England  are 
BOW  one  and  the  fame  kingdom,  and  yet  differ  in  their  mu* 
Bicipal  laws ;  fo  England  and  Ireland  are,  on  the  other  hand, 
dt(tin£l  kingdoms,  and  yet  in  general  agree  in  their  laws. 
The  iiihabitants  of  Ireland  are,  for  the  moft  part,  defcended 
firom  the  Englifh,  who  planted  it  as  a  kind  of  colony,  after 
the  conqued  of  it  by  king  Henry  the  fecond  \  and  the  laws 
of  England  were  then  received  and  fwom  to  by  the  Irifli  na- 
tion, aflembled  at  the  council  of  Lifmore  ^  And  as  Ireland, 
thus  conquered,  planted,  and  governed,  ftill  continues  in  a 
ftate  of  dependence,  it  muft  neceffarily  conform  to,  and  be 
obliged  by,  fuch  laws  as  the  fuperior  ftate  chinks  proper,  to 
prefcribe. 

At  the  time  of  this  conqucft  the  Irifli  were  governed  by 
what  they  called  the  Brehon  law,  fo  ftiled  from  the  Irifli 
liame  of  judges,  who  were  denominated  'Brehons  ^.  But 
king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland 

h  Stat.  B'tbernlae.  14  Hen.  III.  k4lnft.  358.   Edm.  Spenfer'i  ftate 

1  Fryn.  on  4  Inil.  249.  of  Ireland,  p.  1513*  edit.  Haghea. 


(9)  See  the  cafe  of  the  King  v.  Cowle,  in  2  Burr,  834,  in 
which  Iprd  Mansfield  ietm%  to  have  coUeded  and  methodized  all 
the  learning  refpeding  the  conftitodon  of  the  town  of  Berwick 
i]|Km  Tweed. 

( 10)  The  tide  of  king  was  conferred  upon  him  and  hia  fucceflbrs 
by  a  ilatute  paiTed  in  Ireland  exprefsly  for  that  pnrpofe,  and  it 
was  made  treafon  for  any  inhabitant  of  Irdand  to  deny  it.  33  Hen. 

rm.s.uinfisua, 

and 
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and  carried  over  with  him  many  able  fages  of  the  law ;  and 
there  by  his  ktters  patent,  in  right  of  the  dominion  of  coor 
qaefty  is  faid  to  have  ordained  and  eftabiifhed  that  Ireland 
fiiould  be  governed  by  the  laws  of  England  '^ :  which  letters 
patent  fir  Edward  Coke  "*  apprehends  to  have  been  there  con- 
firjndd  in  parliament.  But  to  this  ordinance  many  of  the 
Iriih  were  averfe  to  conform,  and  ftill  ftuck  to  their  Brehon 
iftw :  .fo  that  both  Henry  the  third  °  and  Edward  the  firft^ 
weie  ob%ed  to  renew  the  injunflton  \  and  ajt  lepgth  in  a 
yoriialment  holden  at  Kilkenny,  40  Edw.  Ill,  under  Lionel 
ddke  of  Clarence,  the  then  lieutenant  of  Ireland,  the  Brehon 
bw  vfras  formally  aboliihed,  it  being  onanimoally  declared 
to  be  tn^^d  no  law,  but  a  lewd  cuftom  crept  in  of  later 
[  loi  ]  tinoBes*  And  yet,  even  in  the  reign  of  queen  Elizabeth,  the 
wild  natives  ilill  kept  and  preferved  their  Brehon  law ;  which 
is  defciibed  ^  to  have  been  <'  a  rule  of  right  unwritten,  .but 
<'  deUvered  by  tradition  from  one  to  another,  in  which  often- 
<^  times  there  appeared  great  ihew  of  equity  in  determining 
<«  the  right  betwe<m  party  and  party,  but  in  many  things 
^  repugnant  quite  both  to  God*s  laws  and  man's."  The  lat- 
ter p^t-of  this  d)arader  is.  alone  afcrihed  to  it,  by  the  laws 
before-cited  of  Edward  the  firft  and  his  grandfon. 

Btrr  ais  Ireland  was  a  diftind  dominion,  and  had  parlia* 
mentss  of  it's  own,  it  is  to  be  obferved,  that  though  the  inw 
memorial  cuftoms^  or  comm<m  law,  of  England  were  made 
the  rule  of  juftice  m  Ireland  alfo,  yet  no  a£ls  of  die  Engliih 
parliament,  fince  the  twelfth  of  king  John,  extended  into 
that  kingdom ;  unlefs  it  were  fpecially  named,  or  included 
imder  general  words,  fuch  as,  **  within  any  of  the  king's  do- 
<<  minions.''    And  this  is  particularly  exprefled,  and  the  rea- 


•  Vaugb.  294*     2  Pryji.  Rec.  85.  it  cmn\]uft  diJonant^adt^fuUltgtieenm 

7  Rep.  13,  pri  wm  debamt  5 — nch'u  ft  cofifilh  no/fr^ 

«  X  Inft.  141.  fath    vidrtur  expedient ,  ei/dem  utendss' 

"  ^  Jt.  30.  I  Rjnu  Fe»d,  442.  eonctdfrt  ItgeiJimglkdnat*  3Pryii*RfC« 

^  A*  R,  ^,^-^0  e9f M$d  lifetftiiJrMi  ifttS. 

mtuMMrU;fbtrmciDt^dettfiMt»  exeunt p  P  Edxn.  SpeaTer.  ibid* 

fon 
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ion  ghren  in  the  year  books  ^ :  a  tax  granted  by  the  parliau 
<<  ment  of  England  ihall  not  bind  thofe  of  Irelandj^  beqaufi; 
*'  they  are  not  fummoned  to  our  parliament  j"  and  agaia» 
<<  Ireland  hath  a  parliament  of  it's  own^  and  maketh  and  at- 
^'  tereth  laws ;  and  our  ftatutes  do  not  bind  them  (ii)>  be- 
'^  caufe  they  do  not  fend  knights  to  our  parliament:  but  their 
**  perfons  are  the  king's  fubje£lsj  like  as  the  inhabitants  oS 
''  Calais^  Gafcoigne,  and  Guienne,  while  they  continue^ 
*<  under  the  king's  fubjeftion.**  The  general  run  of  kiw9« 
enadied  by  the  fuperior  ftate>  are  fuppofed  to  be  calculated  for 
it's  own  internal  government,  and  do  not  extend  to  it's  dijft 
tant  dependent  countries,  which,  bearing  no  part  in  the  le<« 
giflature,  are  liot  therefore  in  it's  ordinary  and  daily  contem- 
plation. But,  when  the  fovereign  legiflative  power  fees  k 
neceiTary  to  extend  it's  care  to  any  of  it's  fubordinate  domir 
nions,  and  mentions  them  exprefsly  by  name  or  include^ 
them  under  general  words,  there  can  be  no  doubt  but  then 
they  are  bound  by  it's  laws  ^ 

Thb  original  method  of  paiBng  ftatutes  in  Ireland  wac 
nearly  the  fame  as  in  England,  the  chief  governor  holding 
parliaments  at  his  pleafure,  which  enaded  fuch  kws  as  they  r  .^^  - 
thought  proper  •.  But  an  ill  ufe  being  made  of  this  liberty^ 
particularly  by  lord  Gormanftown,  deputy-lieutenant  in  tlu; 
reign  of  Edward  IV  %  a  fetof  ftatutes  were  there  enafied  ii;^ 
the  lO  Hen.  VII.  (fir  Edward  Poynings  being  then  lord  de^ 
puty,  whence  they  arc  called  Poynings'  laws)  one  of  which  % 
in  order  to  reftrain  the  power  as  well  of  the  deputy  as  the  Irifli 
parliament,  provides,  i.  That,  before  any  parliament  be 
fummoned  or  holden,  the  chief  governor  and  council  of  Ire* 

^  4o  Hen.  VI.  8.   A  Ric.  IIL  is.  »  nid.  zo  Hen.  VII.  c.  13. 

r  Yearbook  i  Hen.  VII.  3.  7  Rep.  «  Cap.  4.  expounded  by  3  *  ^.Fh^ 

ai.  CaWin^t  cafe.  St  M.  c.  4. 
•  IrlihStati  ti  £lia«  ft.  3.  c.  S. 

( 1 1  )Lord  Coke  citing  this  in  Calvin's  cafe,  7  Co.  tz,  inferts  thb 
parenUiefis^  viae.  **  (which  it  to  be  underAood  unleft-fpedal^ 
••named)." 

land 


102  Of  the  Cov}iTKTEsfulije£f  to     ^Introd. 

land  (hall  certify  to  the  king  under  the  great  feal  of  Ireland 
the  confiderations  and  caufes  thereof,  and  the  articles  of  the 
a£ls  propofcd  to  he  pafled  therein.  2.  That  after  the  king, 
in  his  council  of  England,  (hall  have  con(]dered,  approved, 
or  altered  the  faid  a£ls  or  any  of  them,  and  certified  them 
back  under  the  great  feal  of  England,  and  fliall  have  given 
licence  to  fummon  and  hold  a  parliament,  then  the  fame 
fliall  he  fummoned  and  held ;  and  therein  the  faid  z&s  fo  cer- 
tified, and  no  other,  Hiall  be  propofcd,  received,  or  rejeft- 
cd^.  But  as  this  precluded  any  law  from  being  propofed, 
but  fuch  as  were  pre-conceived  before  the  parliament  was  in 
being,  which  occafioned  many  inconveniences  and  made  fre- 
quent diflblutions  necciTary,  it  was  provided  by  the  ftatutc  of 
Philip  and  Mary  before-cited,  that  any  new  propofitions 
might  be  certified  to  England  in  the  ufual  forms,  even  after 
the  fummons  and  during  the  felfion  of  parliament.  By  this 
means  however  there  was  nothing  left  to  the  parliament  in 
Ireland,  but  a  bare  negative  or  power  of  rejefting,  not  of 
propofing  or^lteriug,  any  law.  But  the  ufage  now  is,  that 
bills  are  often  framed  in  either  houfe,  under  the  denomination 
,  of  "  heads  for  a  bill  or  bills  :"  and  in  that  (hape  they  are  offered 
to  the  confideration  of  the  lord  lieutenant  and  privy  council: 
who,  upon  fuch  parliamentary  intimation,  or  otherwife  upon 
the  application  of  private  perCons,  receive  and  tranfmit  fuch 
heads,  or  rejeft  them  without  any  tranfmiflion  to  England, 

■  And  with  regard  to  Poynings*  law  in  particular,  it  cannot 
be  repealed  or  fufpended,  unlefs  the  bill  for  that  purpofe, 
r  103  ]  before  it  be  certified  to  England,  be  approved  by  both  the 
houfes*  (12). 

w  4  Inft.  353.  X  Irl/h  Stat.  1 1  Eliz.  ft.  3.  c.  3S. 


( 1 2)  The  hiftory  of  the  proceedings  of  the  Iri(h  parliament 
lately  publifhed  by  Lord  Mountmorres  is  a  very  valuable  acceflioQ 
to  conlVuutional  learning.  It  is  a  publication,  which,  be(ides  being 
imraediately  ufeful  to  Ireland^  aiFords  much  important  information 
lO'thofe  who  are  deiiroas  of  having  a  welUgrounded  and  an  ac- 
curate knowledge  of  the  Engliib  confUtutioc ;  for  the  public  pro- 
ceeding! 
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But  the  Irifli  nation,  being  excluded  from  the  benefit  of 
the  Englifli  ftatutes,  were  deprived  of  many  good  and  profit-, 
able  laws,  made  for  the  improvemeot  of  the  common  law: 


ceedingsof  the  neighbouring  kingdoms  of  Scotland  and  Ireland 
may  farnifli  ftron^  arguments  from  analogy,  when  difficult  queftiont 
arife  in  our  government,  and  they  are  fometimes  irrefragable  evi- 
dence  of  ancient  principles  which  were  once  common  to  them  alL  It 
is  probable  that  the  journals  of  the  Scotch  parliament  would  fHlt 
be  found  a  rich  mine  of  conflitutional  and  legal  information.  Works 
of  that  kind  ought  to  be  printed  at  the  charge  of  the  nation,  for 
though  they  are  of  great  value  to  the  public,  yet  they  do  not  yield* 
a  fu£cient  portion  of  profit  or  fame  to  induce  individuals  to  take 
upon  themfelves  the  labour  and  expence.  It  is  much  to  be  lamented 
that  the  journals  of  the  Englifti  hoafe  of  lords  have  not  yet  been' 
digefled  and  reduced  into  order  by  an  index. 

Lord  MouBtmorres  obferves  upon  the  flatute  referred  to  by  die 
learned  judge,  that  to  repeal  Poynings'  law  it  required  the  confent 
of  the  greater  number  of  the  lords  and  commons  y  which,  if  it  meant  any 
;hing,  muj&  fignify  a  majority  not  of  thofe  who  happened  to  be 
prefent,  but  of  the  whole  number  fummoned  to  parliament ;  and 
that  the  requifition  in  that  fenfe  was  ftri^tly  complied  with  in  1782^ 
when  Poynings' law  was  repealed,     i  Vol.  p.  53. 

1  ihall  here  take  the  liberty  to  fubjoin  an  extra^  from  what 
lord  Mountmorres  calb  «*  a  (hort  view  of  the  former,  and  of  the 
"  prefent  method  of  paiTing  laws  and  of  holding  parliaments  inlrew 
*'  land,''  as  it  contains  a  clearer  and  more  authentic  account  thaor 
I  could  elfewhere  colled : 

"  Before  a  parliament  was  held,  it  was  expedient,  antecedent  to 
**  one  thoufand  feven  hundred  and  eighty-two,  that  the  lord  li^ate** 
*'  nanc  and  council  (hould  fend  over  an  important  bill  as  a  reaibn 
*'  for  fummoning  that  afTembly.  This  always  created  violet^  4i£' 
^'  putcs,  and  it  was  conflantly  rejedcd ;  as  a  money  bill,  which  otiM 
*'  ginated  in  the  council,  was  contrary  to  a  known  maxim,  thatth^ 
"  commons  hold  the  purfe  of  the  nation ;  and  as  all  grants  originate 
"  from  them,  fince,  in  early  times,  they  were  ufcd  to  «onfult  with 
"  their  conftituents  upon  the  mode,  duration,  and  quantum  of  the 
•*  fupply. 

«<  Propofitions  for  laws,  or  heads  of  bills,  as  they  are  c^l]ed,Qri« 
*^  ginated  indifferently  in  either  houfe.  After  two  readings  and  » 
"  commitul,  they  were  feAt  by  the  council  to  England,  and  lyere 

*'  fubmitted> 
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and  the  meafure  of  juftice  in  both  kingdoms  becoming 
thence  no  longer  uniform^  it  was  therefore  enadied  by  aiKv 
ther  of  Poynings*  laws  ^^  that  all  a£t8  of  parliament^  before 

y  cap,  2S* 

**  fabmitted,  ofoaUy  by  the  Englilh  privy  council,  to  the  attorney 
"  and  fdicicor  general ;  and  from  thence  they  were  returned  to  the 
**  Gonocil  of  Ireland;  from  whence  they  were  fent  to  the  commons, 
^  it  they  originated  there*  (if  not,  to  the  lords,)  and  after  three 
**  readings  they  were  fent  up  to  the  hoofe  of  lords,  where  theywent 
<^  through  the  fame  ftages ;  and  then  the  lord  lieutenant  gave  the 
**  royal  aiTent  in  the  fame  form  which  is  obferved  in  Great  firiuin. 

"  In  all  thefe  ftages  in  England  and  Ireland,  it  is  to  be  remem- 
'*  bered,  that  any  bill  was  liable  to  be  rejeded,  amended,  or  altered  ; 
*'  but  that  when  they  had  pafled  the  great  feai  of  England,  no  altera** 
•*  tion  could  be  made  by  the  Iri(h  parliament. 

«'  At  pefent,  by  the  chief  baron  Yelverton's  law,  it  is  not  nccef- 
<'  fary  for  the  council  to  certify  a  bill  under  the  great  ieal  of  Ireland, 
*'  as  a  reafon  for  fummoning  a  parliament,  but  it  is  ordered  to  be 
<'  convoked  by  proclamation  from  the  crown,  as  it  is  fummoned  in 
*<  England. 

**  Touching  bills,  they  now  originate  in  eidier  houfe,  and  go  from 
<*  one  to  the  other,  as  they  do  in  England  ;  after  which,  they  are  de- 
•*  poiited  in  the  lords*  office,  when  the  clerk  of  the  crown  takes  a 
•*  copy  of  ihcm,  and  this  parchment  is  attellcd  to  be  a  true  copy,  by 
<'  the  great  feal  of  Ireland  on  the  left  fide  of  the  inftrument.  Thus 
«*  they  are  fent  to  England  by  the  Irifh  council,  and  if  they  are  ap- 
**  proved  of  by  the  king,  this  tranfmifs,  or  copy,  comes  back  wth 
*'  the  great  feal  of  England  on  the  right  fide,  with  a  commiifion  to  the 
••  lord  lieutenant  to  give  the  royal  aflent.  All  bills,  except  money 
^  UUs,  remain  in  the  lords'  office ;  but  bills  of  fupply  are  fent  back 
<'  to  the  houfe  of  commons  to  be  prefented  by  the  fpeaker  at  the 
**  kar  of  the  lords  for  the  royal  afTent.  Hence  it  is  roanifeU,  that  no 
^  alteration  can  now  be  made  in  bills,  except  ii\  parliament,  as  the 
*<  record,  or  original  roll,  remains  in  the  lords*  office  till  it  obtains 
••  the  royal  affcnt. 

'*  Of  the  rejedion  of  bills,  or  not  returning  them  from  England^ 
**  k  is  faid  there  are  very  few  inftances  of  fuch  a  refufal  by  the  crown 
**  fince  one  thoufand  feven  hundred  and  eighty-two ;  thought 
^  doobtlefs,  the  royal  negative  in  both  kingdoms  is  as  clear  a  pri* 
9  Tilege  as  any  other  prerogative.**    r  Vol.  57. 

'    made 
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mkic  m  England,  fliould  be  of  force  Within  the  reahn  of 
Ireland  •.  But,  by  the  fame  rule,  that  no  laws  made  in  Eng- 
land, between  king  John*s  time  and  Poynings*  law,  were  then 
binding  in  Irelahd,  it  follows  that  no  afts  of  the  Englifh  par- 
liament made  fincc  the  i  o  Hen.  VII.  do  now  bind  the  people 
of  Ireland,  unlefs  fpecially  named  or  included  under  general 
words*.  And  on  the  other  hand  it  is  equally  clear,  that 
where  Ireland  is  particularly  named,  or  is  included  under  ge- 
neral words,  they  are  bound  by  fuch  a£ls  of  parliament.  For 
this  follows  from  the  very  nature  and  conftitution  of  a  de- 
pendent ftatc :  dependence  being  very  Httle  elfe,  but  an  obli- 
gation to  conform  to  the  will  or  law  of  that  fuperior  perfpn 
or  ftate,  upon  which  the  inferior  depends.  The  original,  and 
true  ground  of  this  fuperiority,  in  the  prefent  cafe,  is  what 
we  ufually  call,  though  fomcwhat  improperly,  the  right  of 
conqueft :  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature ;  but  which  in  reafon  and  civil  policy  cax^ 
mean  nothing  more,  than  that,  in  order  to  put  an  end  to 
hoftilities,  a  compad  is  either  cxprefsly  or  tacitly  made  be- 
tween the  conqueror  and  the  conquered,  that  if  they  will  ac« 
knowlege  the  xiBtot  for  their  mailer,  he  will  treat  them  for 
the  futnre  as  fubjeds,  and  not  as  enemies  \ 

But  this  ftate  of  dependence  being  almoft  forgotten,  and 
ready  to  be  difputed  by  the  Irifli  nation,  it  became  neccflary 
fome  years  ago  to  declare  how  that  matter  really  ftood :  and 
therefore  by  ftatute  6  Geo.  I.  c.  5.  it  is  declared,  that  the 
kingdom  of  Ireland  ought  to  be  fubordinate  to,  and  depend- 
ent upon,  the  imperial  crown  of  Great  Britain,  as  being  in-  [  104  3 
f(^parably  united  thereto ;  and  that  the  king's  majefty,  witk 
the  confent  of  the  lords  and  commons  of  Great  Britain  in  par- 
liaoient,  hath  power  to  make  laws  ^to  bind  the  people  of 
Ireland  (13). 

*  4  Inft.  sst'  ^  P**^'  ^'  0^  ^-  **"•  ^*  ^4« 

*  XI  Rep.  112. 

(15)  Prynne  in  his  learned  argument  has  enumerated  feveral 
ftatotea  made  in  England  from  the  time  of  king  John»  by  which, 
beland  was  bound.     {B  St.  Tr.  343.)    That  was  an  argument 

to 
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Thus  vrc  fee  how  cxtcnfivcly  the  laws  of  Ireland  commii-' 
nicate  with  thofc  of  Engbnd :  and  indeed  fuch  communi-' 
cation  is  higWy  neccffary,  as  th^  ultimate  refort  from  the 
courts  of  juftice  in  Ireland  is,  as  in  Wales,  to  thofe  in  £ng« 
land  ;  a  writ  of  error  (in  the  nature  of  an  appeal)  lying  from 
the  king's  bench  in  Ireland  to  the  king's  bench  in  England  % 
as  the  appeal  from  the  chancery  in  Ireland  lies  immediately 
to  the  houfe  of  lords  here :  it  being  exprefsly  declared,  by 
the  fame  ftatute  6  Geo.  I.  c.  5.  that  the  peers  of  Ireland 
have  no  jurifdi£lion  to  af&rm  or  reverfc  any  judgments  or  de- 
crees whatfoever  (14).  The  propriety  and  even  neceflity,  in 

c  Thif  WM  law  in  the  time  of  Hen.     entitulcdy  ^v^/j^  of  courtly  r.  hank  It  rcy^ 
VIII;  as  appears  by  the  ancient  booky 

to  prove  that  lord  Connor  Maguire  )baron  of  Inneflcillin  in  Ire- 
land»whohad  committed  treafon  in  that  country,  by  being  the  prin- 
cipal contriver  and  infligator  of  the  Iri(h  rebellion  and  maiTacre  in 
the  time  of  Car.  I.  and  who  had  been  brought  to  England  againfl 
his  wilU  could  be  lawfully  tried  for  it  in,  the  king's  bench  at  Weft- 
minfter  by  a  Middlefex  jury,  and  be  oufted  of  his  trial  by  his 
peers  in  Ireland,  by  force  of  the  ilatute  of  35  Hen.  VIII.  c.  2. 

The  prifoner  having  pleaded  to  the  jurifdidlion,  the  court,  after 
hearing  this  argument,  over-ruled  the  plea,  and  the  decifion  was 
approved  of  by  a  refolution  of  the  two  houfes  of  parliament^  and 
lord  Maguire  was  found  guilty,  and  was  afterwards  executed  at 
Tyburn  as  a  traitor. 

(14)  By  an  a£l  pafTed  in  the  22  Geo.  III.  c.  53.  the  ftatute  of 
Geo.  I.  is  fimply  repealed.  But  as  the  ftatute  of  Geo.  I. 
was  thought  to  be  merely  declaratory  of  the  former  law, 
the  repeal  of  it  could  produce  no  further  operation  than  to  render 
the  law  in  fome  degree  lefs  clear  than  that  ftatute  had  made  it. 
Therefore  to  produce  the  intended  effedt,  it  required  another  ihi- 
tute  which  was  paifed  in  the  23  Geo.  111.  c.  28.  which  exprefsly  de- 
clared that  in  all  cafes  whatever  the  people  of  Ireland  ftiould  be 
bound  only  by  laws  enafted  by  his  raajefty  and  the  parliament  of 
that  kingdom ;  and  that  no  appeal  or  writ  of  error  from  any 
court  in  Ireland  (hould  for  the  future  be  brought  into  any  of  the 
courts  in  England.  This  latter  proviiion  is  in  fome  degree  a  nata- 
ral  confequence  of  the  former,  otherwife  the  privation  of  the  bene-^ 
fit  of  the  learning  and  impartiality  of  our  judges  and  houfe  of 

lords 
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aU  inferior  dominions,  of  this  conftitution,  ^*  that,  though 
"  juftice  be  in  general  adminiftered  by  courts  of  their  own, 
**  yet  that  the  appeal  in  the  laft  rcfort  ought  to  be  to  the  courts 
"  of  the  fupcrior  date,"  is  founded  upon  thefe  two  reafons, 
1.  Becaufe  otherwife  the  law,  appointed  or  permitted  to  fuch 
inferior  dominion,  might  be  infenfibly  changed  within  itfelf,' 
without  the  affcnt  of  the  fuperior.  2.  Becaufe  otlicrwife 
judgments  might  be  given  to  the  difadvantage  or  diminution 
of  the  fuperiority ;  or  to  make  the  dependence  to  be  only  of 
the  perfon  of  the  king,  and  not  of  the  crown  of  England  "*• 

With  regard  to  the  other  adjacent  iflands  which  are  fub-  [  105  ^ 
jtSt  to  the  crown  of  Great  Britain,  fome  of  themi  (as  the  iflc  of 
Wight,  of  Portland,  of  Thanet,  bfc)  are  comprized  within 
fome  neighbouring  county,  and  are  therefore  to  be  looked 
upon  as  annexed  to  the  mother  ifland,  and  part  of  the  king- 
dom of  England.  But  there  are  others  which  require  a  more 
particular  conGderation. 

And,  firft,  the  ifle  of  Man  is  a  diftinfl:  territory  from  Eng- 
land, and  is  not  governed  by  our  laws  :  neither  dotli  any  aft 
of  parliament  extend  to  it,  unlcfs  it  be  particularly  named 
therein ;  and  then  an  ad  of  parliament  is  binding  there*.  It 
was  formerly  a  fubordiuate  feudatory  klngdcjm,  fubjeft  to  the 
tings  of  Norway ;  then  to  king  John  and  Henry  III  of  Eng- 
land ;  afterward  to  the  kings  c{  Scothuid ;  and  fhen  again  to 
the  crown  of  England  :  and  at  length  \vc  find  king  Henry  IV 
claiming  the  ifland  by  rir,ht  of  conqucfl,  and  difpcfing  of  it 
to  the  carl  of  Northumberland  ;  upon  whofe  attainder  it  wa« 
granted  (by  the  name  of  the  lordfliip  of  Man)  to  fir  John 
dc  Sunlcy  by  letters  patent  7  Henry  IV  ^.     In  his  lineal  de- 

^  Vniti.*  402.  f  Seldeo*  tit.  hoa.  i«  3* 

*  4lAft.  284.    a  Aod.  Tx6« 


lords  might  be  confidcrcd  as  a  real  and  fubHantiul  adrantagc  lod 
by  grafping  at  liberty  and  independence,  which  are  often,  as  in  this 
inftatice,  a  mere  (hadow  and  a  name. 

Vol.  JL  '  K  (ccntjjinti 
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fcendants  it  continued  for  eight  generations,  till  the  death  of 
Ferdinando  earl  of  Derby,  ji.  D.  1594  :  when  a  controverfy 
arofe  concerning  the  inheritance  thereof,  between  his  daugh- 
ters and  William  his  furviving  brother :  upon  which,  and  a 
doubt  that  was  ftarted  concerning  the  validity  of  the  original 
patent  s,  the  ifland  was  feifed  into  the  queen's  hands,  and 
afterwards  various  grants  were  made  of  it  by  king  James  the 
firft ;  all  which  being  expired  or  furrendered,  it  was  granted 
afrefli  in  7  Jac.  I.  to  William  earl  of  Derby,  and  the  heirs 
male  of  his  body,  with  remainder  to  his  heirs  general ;  which 
grant  was  the  next  year  confirmed  by  aft  of  parliament,  with 

-  ^  ,  a  reftraint  of  the  power  of  alienation  by  the  faid  earl  and  bis 
iflue  male.  On  the  death  of  James  earl  of  Derby,  ji.  i). 
1735,  the  male  line  of  earl  William  failing,  tlie  duke  of 
Atholl  fuccecded  to  the  ifland  as  heir  general  by  a  female 
branch.  In  the  mean  time,  though  the  title  of  king  had 
^  long  been  difufed,  the  earls  of  Derby,  as  lords  of  Man,:had 

maintained  a  fort  of  royal  authority  therein ;  by  afienting  or 

[  106  ]  diflenting  to  laws,  and  exercifing  an  appellate  jurifdiftion. 
Yet,  though  no  Englifli  writ,  or  procefs  from  the  courts  o^ 
Weftminfter,  was  of  any  Authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  ifland  to  the  king  of  Great 
Britain  in  council  ^.  But  the  diftinft  jurifdiftion  of  this  little 
Subordinate  royalty  being  found  inconvenient  for  the  purpofes 
of  public  juftice,  and  for  the  revenue,  (it  affording  a  com- 
modious afylum  for  debtors,  outlaws,  and  fmugglers,)  autho- 
rity was  given  to  the  treafury  by  ftatute  la  Geo.  I,  c.  28.  to 
purchafe  the  intercft  of  the  then  proprietors  for  the  ufe  of  the 
crown :  which  purchafe  was  at  length  compleated  in  the  year 
1765,  and  confirmed  by  flatutes  5  Geo.  III.  c.  26  and 
jp.  (15)  whereby  the  whole  ifland  and  all  it's  dependencies  fo 
granted  as  aforefaid,  (except  the  landed  property  of  the  Atholl 
family,  their  manerial  rights  and  emoluments,  and  the  pa- 
trbnage  of  the  bifhoprick  ^  and  other  ecclefiaflical  benefices,) 

-    8  Canuiciu  £Us.  jt.  Z).  1S9^  the  province  of  Canttrbary*  bet  aa- 

b  1  P.  Wm«.  329.  nezed  to  that  of  York,  by  ftatute  33 

1  The  biihoprick  of  Man,  or  Soaor,  Hen.  VIII.  c.  31. 

or  Sodor  and  Man,  was  formerly  within 

(15)  c.  26  is  called  the  veiling  z&,  and  c.  39  the  regulating  ad. 
2  are 
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are  unalienably  vefted  in  the  crown^  and  fubjeded  to  the 
regulations  ot  the  firitiih  ezcife  and  cuftoms* 

The  illands  of  Jerfey,  Gucrnfey,  Sark,  Alderney,  and 
their  appendages,  were  parcel  of  the  duchy  of  Normandy, 
and  were  united  to  the  crown  of  England  by  the  firft  princes 
of  the  Norman  line.  They  are  governed  by  their  own  laws» 
which  are  for  the  mod  part  the  ducal  cuftoms  of  Normandy, 
being  collected  in  an  antient  book  of  very  great  authority » 
entituled,  le  grand  cotiftumier.  The  king^s  writ,  or  procefs 
from  the  courts  of  Weftminfter,  is  there  of  no  force ;  but  his 
commiffion  is.  They  are  not  bound  by  common  ails  of  our  * 
parliaments,  unlcfs  particularly  named  ^.  All  caufes  are 
originally  determined  by  their  own  officers,  tlie  bailiffs  and 
jurats  of  the  iflands ;  but  an  appeal  lies  from  them  to  the 
king  and  council,  in  the  lail  refort. 

Besides  thefe  adjacent  iflands,  our  more  diftant  planta- 
tions in  America,  and  elfewhere,  are  alfo  in  fome  refpeft  fub^ 
jecl  to  the  Englifh  laws.  Plantations  or  colonies,  in  diftant 
countries,  are  either  fuch  where  the  lands  are  claimed  by  [  I07  ] 
right  of  occupancy  only,  by  finding  them  defart  and  uncuU 
tivated,  and  peopling  them  from  the  mother  country  5  or 
where,  when  already  cultivated,  they  have  been  either  gained 
by  conqneft,  or  ceded  to  us  by.  treaties.  And  both  thefe 
rights  are  founded  upon  the  law  of  nature,  or^at  leaft  upon 
that  of  nations.  But  there  is  a  difference  between  thefe  two 
fpecies  of  colonies,  with  refpedi  to  the  laws  by  which  they 
arc  bound.  For  it  hath  been  held  *,  that  if  an  uninhabited 
country  be  difcovered  and  planted  by  Englifti  fubjefts,  all 
the  Englifh  laws  then  in  being,  which  are  the  birthright 
of  every  fubjeft",  are  immediately  there  in  force*  But 
this  muft  be  underftood  with  very  many  and  very  great  re- 
ftri£tion$.  'Such  colonifts  carry  with  them  only  fo  much 
of  the  Englifii  law,  as  is  applicable  to  their  own  fituation 
and  the  condition  of  an  infant  colony  ;  fuch,  for  inftance,  as 
the  general  rules  of  inheritance,  and  of  proteftion  from  per- 

k4lnft.  186.  «n  2P.  Wm*.  75,' 

^  >SaUe..4u.666. 

K  a  Tonal 


16/  Of  the  Co\3\iTKiw  Juljea,  tc     Introo. 

(pnal  injuries.  The  artificial  refinements  and  di(lin£lions  in- 
cident to  the  property  of  a  great  and  commercial  people,  the 
laws  of  police  and  revenue,  (fuch  efpecially  as  arc  inforced 
by  penalties,)  the  mode  of  maintenance  for  the  eftablilhed 
clergy,  the  jurifdiftion  of  fpiritual  courts,  and  a  multitude 
pf  other  prpvifions,  are  neither  neceflary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  ifaall  be  ad- 
mitted.and  what  rejected,  at  what  times,  and  under  what  re- 
ftridions,  mud,  in  cafe  of  difpute,  be  decided  in  the  firit  in« 
(lance  by  their  own  provincial  judicature,  fubjcft  to  the  re- 
vifion  and  control  of  the  king  in  council :  the  whole  of  their 
conftitution  being  alfo  liable  to  be  new-modelled  and  reform- 
ed by  the  general  fuperintending  power  of  the  legiflature  in 
the  mother-country.  But  in  conquered  or  ceded  countries, 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter 
and  change  thofe  laws  (i6);  but,  till  he  does  adually  change 
them,  the  ancient  laws  of  the  country  remain,  unlefs  fuch  as 
are  againft  the  law  of  God,  as  in  the  cafe  of  an  infidel  coun- 
try ".  Our  American  plantations  arc  principally  of  this  latter 
fort,  being  obtained  in  the  laft  century  either  by  right  of  con- 
[  io8  1  queft  and  driving  out  the  natives  (with  what  natural  juftice 
I  (hall  not  at  prefent  enquire)  or  by  treaties.  And  therefore 
the  common  law  of  England,  as  fuch,  has  no  allowance  or 
authority  there  %  they  being  no  part  of  the  mother-country, 
but  diftinft  (though  dependent)  dominions.  They  are  fub- 
jc£l  however  to  the  control  of  the  parliament  \  though  (like 
Ireland,  Man,  and  the  reft)  not  bound  by  any  a£l8  of  par- 
liament, unlefs  particularly  named. 

With  refpefi  to  their  interior  polity,  our  colonies  are 
properly  of  three  forts,  i.  Provincial  eflabliflunents,  die 
conilicutions  of  which  depend  on  the  refpedlive  commiffions 

■  7  Rep.  17.  CiJvin*!  caTc  Show.  Pari.  C.  31. 

(16)  Sec  an  elaborate  and  learned  argument  by  lord  Mansfield 
CO  prove  the  king's  legiflaiive  authority  by  his  prerogative  alone 
•ver  a  ceded  conquered  country.     Cmi;/.  204. 

4  ifliied 
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validity  to  bind  the  colonies  and  people  of  America,'fubje£Vs  of 
'  the  crown  of  Great  Britain,  in  all  cafes  whatfoever.  And,  this 
authority  has  been  fincc  very  forcibly  exemplified,  and  car- 
ried into  aft,  by  the  ftatute  7  Geo,  III.  c.  59.  for  fufpcnding 
the  legiflation  of  New-York;  and  by  feveral  fubfequent 
/  ftatutes  (17),. 

These  are  the  feveral  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 
not  of  force  or  authority,  merely  as  the  municipal  laws  of  Eng- 
land. Moft  of  them  have  probably  copied  the  fpirit  of  their  own 
law  from  this  original ;  but  then  it  receives  it's  obligation, 
and  authoritative  force,  from  being  the  law  of  the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  pcr- 
fon  of  the  king  by  hereditary  dcfcent,  by  purchafe,  or  other 
acquifition,  as  the  territory  of  Hanover, •and  his  majefty's 
other  property  in  Germany ;  as  thefc  do  not  in  any  wife  ap- 
pertain to  the  crown  or*  thcfe  kingdoms,  they  are  entirely  un- 
connefted  with  the  bws  of  England,  and  do  not  communi- 
cate with  this  nation  in  any  refpeft  whatfoever.  The  Eng- 
B(h  Icgiflature  had  wifely  remarked  the  inconveniences  that 
had  formerly  refulted  from  dominions  on  the  'continent  of 
Europe  5  from  the  Norman  territory  which  William  the  con- 
C  110  3  queror  brought  with  him,  and  held  in  conjunftion  with  the 
Englilh  throne;  and  from  Anjou,  and  it's  appendages,  which 
fell  to  Henry  the  fecond  by  hereditary  defcent.     They  had 

(17)  By  22  Geo.  III.  c.  46.  his  majcfty  was  empowered  to  con- 
clude a  truce  or  peace  with  the  colonies  or  plantations  in  America, 
and  by  his  letters  patent  to  fufpend  or  repeal  any  acls  of  parliament 
which  related  to  thofe  colonies.  And  by  the  fird  article  of  the  de- 
finitive treaty  of  peace  and  friend  (hip  between  his  Britannic  ma- 
jefty  and  the  United  States  of  America,  figned  at  Paris  the  3d  day 
of  September  1783>  his  Britannic  majefty  acknowleges  the  United 
States  of  America  to  be  free,  fovereign  and  independent  dates. 
(Ann*Regift.  1785,  State  Papers.) — And  23  Geo.  III.  c.  39.  gives 
his  majefty  certain  powers  for  the  better  carrying  on  trade  and 
ccmn^rcc  between  England  and  the  United  States, 

feea 
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fccn  the  nation  engaged  for  near  four  hundred  years  together 
in  ruinous  wars  for  defence  of  thefe  foreign  dominions^  till^ 
happily  for  this  country,  they  were  loft  under  the  reign  of 
Henry  the  fixth.  They  obferved  that,  from  that  time,  the 
maritime  intcrefts  of  England  were  better  underftood  and 
more  clofely  purfued :  that,  in  confequence  of  thb  attention, 
the  nation,  as  foon  as  fhe  had  refted  from  her  civil  wars, 
began  at  this  period  to  flourifh  all  at  once ;  and  became 
much  more  confiderable  in  Europe,  than  when  her  princes 
were  poflefled  of  a  larger  territory,  and  her  councils  dif- 
traded  by  foreign  interefts.  This  experience-  and  thefe 
confiderations  gave  birth  to  a  conditional  claufe  in  the  z(k  <> 
of  fettlement,  which  vefted  the  crown  in  his  prefent  ma- 
jetty's  illuftrioiis  houfe,  **  that  in  cafe  the  crown  and  impe- 
**  rial  dignity  of  this  realm  (hall  hereafter  come  to  any  per- 
<'  fon  not  being  a  native  of  this  kingdom  of  England,  this 
<<  nation  (hall  not  be  obliged  to  engage  in  any  war  for  the 
«<  defence  of  any  dominions  or  territories  which  do  not  belong' 
•'  to  the  crown  of  England,  without  confent  of  parliament/' 

We  come  now  to  confider  the  kingdom  of  England  in  par- 
ticular, the  direft  and  immediate  fubjeft  of  thofe  laws,  con- 
cerning which  we  are  to  treat  in  the  enfuing  commentaries. 
And  this  comprehends  not  only  Wales  and  Berwick,  of 
which  enough  has  been  already  faid,  but  alfo  part  of  the  fea. 
The  main  or  high  feas  are  part  of  the  realm  of  Etigland,  for 
thereon  our  courts  of  admiralty  have  jurifdiflion,  as  will  be 
ihewn  hereafter  \  but  they  are  not  fubje£t  to  the  common 
law  I*.  This  main  fea  begins  at  the  low-water*mark.  But 
between  the  high-water-mark,  and  the  low-water-mark, 
where  the  fea  ebbs  and  flows,  the  common  law  and  the  ^d^ 
TDxnlty  ha.y tdivifumsmperium,  an  alternate  jurifdi^ionj  one 
upon  the  water,  when  it  is  full  fea  j  the  other  upon  the  land 
when  it  is  an  ebb  ^. 

The  territory  of  England  is  liable  to  two  diviiions  ^  thp 
one  ecclefiaftical,  the  other  civil. 

'    o  Stit.  1ft  ft  13  Will.  III.  c.  3*  q  Finch.  L.  78.  '• 

P  Co.  Lin.  »6o. 
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!•  The  ccclvC^aftical  divifion  is,  primarily,  into  two  pro- 
vinces, thofe  of  Canterbury  and  York.  A  province  is  the 
circuit  pfan  arcliblfaou's  jurifdifticn.  Each  province  con- 
tains divers  diocj^L-s,  or  fees  of  fufFragin  bilhops  •,  whereof 
Canterbury  iiichides  twenty-one,  and  York  three  :  beiidet 
tlic  bilhoprick  of  the  ifle  of  Man,  which  was  annexed  to  the 
province  of  York  by  king  Henry  VI 11.  Every  diocefe  is 
divided  into  archdeaconries,  whereof  there  are  (ixty  in  all  \ 
each  archdeaconry  into  rural  deaneries,  which  are  the  circuit 
of  the  archdeacon's  and  rural  dean's  jurifdiclion,  of  whom 
hereafter ;  and  every  deanery  is  divided  into  pariflies'. 

A  PARISH  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parfon,  or  vicar,  or  other  minlfter 
having  cure  of  fouls  therein.  Thefe  diftrifts  are  com- 
puted to  be  near  ten  thoufand  in  number  '.  How  ancient 
the  divifion  of  parifties  is,  may  at  prefent  be  difficult  to  afcei* 
t^in  \  for  it  feems  to  be  agreed  on  all  hands,  that  in  the  early 
ages  of  chriftianity  in  this  ifland,  pariflies  were  unknown^  or 
at  leail  Ognified  the  fame  that  a  diocefe  does  now  ( 1 8).  There 
was  then  no  appropriation  of  ecclefiaftical  dues  to  any  parti- 
cular church ;  but  every  man  was  at  liberty  to  contribute  hia 
tithes  to  whatever  pried  or  church  he  pleafed,  provided  onlj 
that  he  did  it  to  fome;  or,  if  he  made  no  fpecial  appoint- 
ment or  appropriation  thereof,  they  were  paid  into  the  hands 
pf  the  bifhop,  whofe  duty  it  was  to  diftributc  them  among 
the  clergy,  and  for  other  pious  purpofesj  according  to  his 
own  difcretion  '• 

Mr.  Camden  *  fays,  England  was  divided  into  pariflies  by 
archbifliop  Honorius  about  the  year  630.  Sir  Henry  Hobart* 

r  Co.  .Litt.  9^  Hob.  %^% 

*  Gibfoa^s  Britain.       *  »  in  his  BrUannia* 

t  Seld.  of  tith.  9.  4.    1  Inft.  646.  "^  Hob.  296. 

(18)  When  the  dioichia,  or  the  dilbift  over  which  the  bifliop  cx^ 
fcrcifed  his  fpiritual  fandlions,  was  divided  into  IcfTcr  portions  for  the 
fjperintcndanceof  his  clergy,  a  word  of  fimilar  import  was  adopted, 
^roichia.  i\iid.in  and  cot  una  es^  Mr.  Seiden  thinks*  the  words 
were  afed  indifcrlminately.     Bum,  Ec»  £>•  59. 
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bys  it  down,  that  parifhes  were  firfl  ereded  by  the  council  of 
Lateran^  which  was  held  A,  D.  1 1 79.  Each  widely  difFeririg 
from  the  other,  and  both  of  them  perhaps  from  the  truth  ; 
which  will  probably  be  found  in  the  medium  between  the  two 
extremes.  For  Mr.  Selden  has  clearly  (hewn  *,  that  the ' 
clergy  lived  in  common  without  any  divifion  of  pariflics, 
long  after  the  time  mentioned  by  Camden.  And  it  appears' 
from  the  Saxon  laws,  that  parifhes  were  in  being  long  be- 
fore the  date  of  that  council  of  Latcran,  to  which  they  arf 
afcribed  by  Hobart. 

We  find  the  diftinftion  of  parifhcs,  nay  even  of  mother- 
churches    fo  f  arly  as  in  the  laws  cf  king  Edgar,  about  the 
year  970.     Before  that  time  the  confecration  of  tithes  was  in 
general  arbitrary ;  that  is,  every  man  paid  his  own  (as  wag' 
before  obferved)  to  what  church  or  parifli  he  pleafed.     But  ' 
this  being  liable  to  be  attended  with  either  fraud,  or  at  leaft 
caprice,  in  the  perfons  paying  \  and  with  either  jealoufies  of 
mean  compliances  in  fuch  as  were  competitors  for  receiving 
them ;  it  was  now  ordered  by  the  law  of  King  Edgar '',  that 
"  dentur  omnes  dectmae  primariae  ecclejiae  ad  quatn  parochta  peV'^ 
««  tinet.^*  However,  if  any  thane,  or  great  lord,  had  a  church, 
within  his  own  demefnes,  diftin£k  from  the  mother  church, 
in  the  nature  of  a  private  chapel ;  then,  provided  fuch  church 
had  a  coemetery  or  confecrated  place  of  burial  belonging  to 
it,  he  might  allot  one  third  of  his  tithes  for  the  maintenance' 
of  the  officiating  minifter :  but,  if  it  had  no  coemetery  thd*- 
thane  muft  himfelf  have  maintained  his  chaplain  by  fomc 
other  means  ;  for  in  fuch  cafe  all  his  tithes  were  ordained  to 
be  paid  to  xht  primariae  icclefiae  or  mother-church  *• 

This  proves  that  the  kingdom  was  then  generally  di- 
Tided  into  parifhes ;  which  divifion  happened  probably  no£ 
all  at  once,  but  by  degrees.  For  it  feems  pretty  clear  anc^ 
certain,  that  the  boundaries  of  parifhes  were  originally  afcer* 
ftatned  by  thofe  of  a  manor  or  manors  :  fince  it  very  feldcMa 

s  of  tithef,  c.  9*  «  Jbid*  r.  %•     See  alfo  the  law*  of  l^ing 

7  r.  i«  Caodtc,  c  rx.  ab«ut  the  year  1030^     ^^ 

happen* 
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happens  that  a  manor  extends  itfelf  over  more  parifhes  than 
one,  though  there  are  often  mmy  manors  irt  one  parlfli  (19). 
The  Iords>  as  chridianity  fpread  itfelf,  began  to  build 
churches  upon  their  own  demefnes  or  waftes,  to  accommo- 
«late  their  tenants  in  one  or  two  adjoining  lordfhips;  and,  in 
order  to  have  divine  fervice  regularly  performed  therein, 
obliged  all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  miniiler,  inftead  of  leaving 
them  at  liberty  to  diftribute  them  among  the  clergy  of  the 
diocefe  in  genera! ;  and  this  traft  of  land,  the  tithes  whereof 
were  fo  appropriated,  formed  a  diftinft  parifli.  Which  will 
well  enough  account  for  the  frequent  intermixture  of  pariflies 
one  with  another.  For,  if  a  lord  had  a  parcel  of  laud  de- 
tadied  from  the  main  of  his  eftate,  but  not  fufficient  to  form 
a  parifli  of  itfelf,  it  was  natural  for  him  to  endow  his  newly 
etefted  church  with  the  tithes  of  thofe  disjointed  lands;  efpe- 
daUy  if  no  church  was  then  built  in  any  lordfliip  adjoining 
to  thofe  outlying  parcels. 

Thus  pariflies  were  gradually  formed,  and  parifli  churches 
endowed  with  the  tithes  that  arofe  within  the  circuit  aflign- 
cd.  But  fome  lands,  either  becaufe  they  were  in  the  hands 
of  irreligious  and  carelefs  owners,  or  were  fituate  in  forefls  and 
defart  places,  or  forother  nowunfearchablereafons,  were  never 
united  to  any  parifli,  and  therefore  continue  to  this  day  extra- 
parochial  ;  and  their  tithes  ari  now  by  immemorial  cufl:om 
payable  to  the  king  inflicad  of  the  bifliop,  in  truft  and  confi- 
dence that  he  will  diftribute  them  for  the  general  good  of  the 
church  *  :  yet  extraparochial  waftes  and  marfti-lands,  when 
improved  and  drained,  are  by  the  ftatute  17  Geo.  II.  c.  37. 
to  be  aflefled  to  all  parochial  rates  in  the  parifli  next  adjoining. 
And  thus  much  for  the  ecclefiaftical  divifion  of  this  king- 
dom. 

a  2  loft.  647.    2  Rep.  44.     Cro.  £liz.  512. 


(19)  But  at  prefent  the  boundaries  of  the  one  afford  no  evidence 
r  infciCDce  whatever  of  the  bouDdaries  of  the  other. 

2.  The 
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2.  The  civil  divifion  of  the  territory  of  England  is  into 
counties,  of  thofe  counties  into  hundreds,  of  thofe. hundreds 
into  tithings  or  towns.  Which  divifion,  as  it  now  (lands, 
feems  to  owe  it's  original  to  king  Alfred :  who,  to  prerent.the 
rapines  and  diforders  which  formerly  prevailed  in  the  realnvt 
inftituted  t^^iings;  fo  called,  from  the  Saxon,  becaufe /^ii 
freehoLlers  with  their  families  compofed  one.  Thefe  all  dwelt 
together,  and  were  fureties  or  free  pledges  to  the  king  for  the 
good  behaviour  of  each  other ;  and  if  any  offence  was  com^- 
mittCil  in  their  diftrift,  they  were  bound  to  have  the  offender 
forthcoming  **.  And  therefore  antiently  no  man  was  fuffered 
to  abiilr  in  England  above  forty  days,  unlefs  he  were  enrolled 
in  feme  tithing  or  decennary  ^.  One  of  the  principal  inha* 
bitants  of  the  tithing  is  annually  appointed  to  prefide  over  the 
reft,  being  called  the  tithing-man,  the  headborough,  (words 
which  fpeak  their  own  etymology,)  and  in  fome  countries  the 
borfholder,  or  boroughVealder,  being  fuppofed  the  difcreeteft 
man  in  the  borough,  tovim,  or  tithing  *'• 

TiTHiNGs,  towns,  or  vills  (20),  are  of  the  fame  figntficatton 
in  law ;  and  are  faid  to  have  had,  each  of  them,  originally  a 
church  and  celebration  of  divine  fervice,  facraments,  and 
burials*:  though  that  feems  to  be  rather  an  ecclefiaftical, 

b  F!et»  I.  47.  This  the  laws  of  king  *<  fub  dectnnafi  fidejujjio^i  debehani  tff^ 

Edward  the  conftflbr,  f .  ao,  vci y  juftly  «*  unVutrfi^  &€•"** 

entitled    **fumma  et  maxima  ftcuritas,  c  Mirr.  c.  I  •  §  3* 

"  f^  f «tfm  omuesftatu  frmjffimo  fufli-  d  Finch.  L.  8. 

**  nenturi — quae  hoc  modo  Jiebatf  quod  •  i  Inft«  tl5« 


(2o)  In  the  13  and  14  Car.  2.  c.  12.  which  provides  that  when 
a  parifli  is  fo  large  that  it  cannot  have  the  benefit  of  the  overfeers 
and  provifion  for  the  poor  appointed  by  the  43  Eliz.  c.  2.  M'O 
H)verreers  may  be  appointed  for  eytty  townfliip  or  village  in  fuch 
parifh.  In  this  fbtate  the  words  tvwnjhip  and  'village  have  always 
been  thought  fynonimoas.  But  it  has  been  held  that  wherever 
there  is  a  condable,  there  is  a  townfhip.  (i  7".  ^.  376.)  Parifhes 
in  fome  counties,  as  in  part  of  Bedfordlhire,  are  divided  into 
ddnngs.     (2  Ludtrs^  511.) 

than 
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than  a  ciril,  diftin£lion.  The  word  tonvn  or  %nll  is  indeed, 
\tf  the  alteration  of  times  and  language,  now  become  a  ge- 
lurical  term,  comprehending  under  it  tlic  feveral  fpecies  of 
cities,  boroughs,  and  common  towns.  A  city  is  a  town  in- 
corporated, which  is  or  hath  been  the  fee  of  a  bi(hop :  and 
though  the  biflioprick  be  diflblvcd,  as  at  Weftminfter  (a  i ),  yet 


(21)  Weftminfter  was  one  of  the  new  bifliopricks  created  by 

Henry  VI J L  out  of  the  revenues  of  the  diflblved  monaftcries. 
(^  Burn.  £.  L.  7  8 . )  Thomas  Thirlby  was  the  only  biftiop  that  ever  filled 

tfiftt  fee :  [God'w . Comm. de Prof.  5 70 . )  h e  furrendered  the  biOioprick 
to  Ed.  VI.  30  March  1550,  and  on  the  fame  day  it  was  diftTolved 
and  added  again  to  the  biftioprick  of  London.  (Rym,  Foed^  15  torn. 
p.  ^22.)  Queen  Mary  afterwards  filled  the  church  with  Benedidine 
monks,  and  Eiiz.  by  authority  of  parliament,  turned  it  into  a  col- 
legiate church  fubjedl  to  a  dean  ;  but  it  retained  the  name  of  city,, 
not  perhaps  becaufe  it  had  been  a  bi(hop*s  fee,  but  becaufe,  in  the 
letters  patent  creeling  it  into  a  bilhoprick,  king  Henry  declared, 

*  ntolumus  itaque  et  per  pnffenics  ordinamus  quodecciefia  cat hidr alts  ttfedti 
ifijcopalis^  ac  quod  tot  a  'villa  noftra  IVeflmrna/terii  fit  ci'vitas^  ip/am^ 
q^  ci'uitatem  Wtfimonafterii  *vocari  et  nominarivolumusit  dfcermmtum 
There  was  a  fimilar  claufe  in  favour  of  the  other  five  new-created 
dties,  viz.  Cheflcr,  Peterborough,  Oxford,  Glouccfter,  andBriftoK 
The  charter  for  Chefteris  in  Gil/,  Cod,  1449  ;  and  that  for  Oxford 
tx\  Rym,  Foed.  14  torn.  754.  Lord  Coke  feems  anxious  to  rank 
Cambridge  among  the  ciiies,  becaufe  he  finds  it  called  civitas  in 
an  ancient  record,  which  he  **  thought  it  good  to  mention  in  re« 
*'  membrance  of  hi^  love  and  duty,  alm^  matri  academia  Cattta* 
•*  hrigia,^*  {Cc,  Litt,  109)  The  prefent  learned  Vinerian  profef- 
for  of  Oxford  has  produced  a  decifive  authority  that  cities  and 
bishops'  fees  had  not  originally  any  neceiTary  connexion  with  each 
other. — It  is  that  of  Ir.gulphu.s,  who  relates  that  ai  the  great  council 

"  aflcmbled  in  107.2,  to  fettle  the  claim  of  precedence  between  the 
two  archbifhcp^,  it  was  decreed  that  biftiops'  fees  ftiould  be  tranf- 
icrred  from  to.vns  to  cities,  (i  Woodd.  302.)  In  Will,  Malm,  Strips 
Ang,  p.  2,14..  it  is  couccjfum  eft  epi/copis  de  vilUs  tranfire  in  civiiates. 
The  accidental  coincidence  of  the  fame  number  of  bifliops  and 
cities  would  naturally  produce  the  fuppofition  that  they  were  con* 
nc6lcd  together  as  a  neceiTary  caufeand  effcdl.  It  is  certainly  (as 
Mr.  Wcoddefonobf^rves)  a  ftrong  confirmation  of  this  authority,  that 
thQ  fame  diftindUon  ii  not  paid  to  bilhops*  fees  in  Ireland.— Mr. 

Hargrav^ 


§4*  ^  Laws  of  England.  114 

ftill  it  retnaincth  a  city  ^  A  borough  is  now  underftood  to  be 
a  town^  either  corporate  or  not,  that  fendeth  burgefles  to 
parliament  *.  Other  towns  there  are,  to  the  number  fir  Ed- 
ward Coke  fays^  of  8803,  which  are  neither  cities  nor  bo- 
roughs ;  fomc  of  which  have  the  privileges  of  markets,  and 
others  not ;  but  both  are  equally  towns  in  law.  To  feveral 
of  diefe  towns  there  are  fmall  appendages  belonging,  called 
hamlets ;  which  are  taken  notice  of  in  the  Itatute  of  Exeter ',  [  US  3 
which  makes  frequent  mention  of  entire  vills,  demi-vills, 
and  hamlets.  Entire  vills  fir  Henry  Spelman^  conjeftures 
to  have  confided  of  ten  freemen,  or  frank-pledges,  demi-vllls 
of  five,  and  hamlets  of  lefs  than  five.  Thefc  little  collec- 
tions of  houfes  are  fometimes  under  the  fame  adminiftration 
as  the  town  itfelf,  fometimes  governed  by  feparate  officers  ; 
in  which  laft  cafe  they  are,  to  fome  purpofes  in  law,  looked 
upon  as  diftinft  townihips.  Thefe  towns,  as  was  before 
hinted,  contained  each  originally  but  one  parifh,  and  one 
tithing ;  though  many  of  them  now,  by  the  encrcafe  of  in- 
habitants, are  divided  into  feveral  parifhes  and  tithings ;  and^ 
fometimes,  where  there  is  but  one  parifh  there  are  two  or 
more  vills  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithm^, 
fo  ten  tithings  compofed  a  fuperior  divifion,  called  a  hiin* 
dred,  as  confiding  of  ten  times  ten  families.  The  hundred 
is  governed  by  an  high  condable  or  briilifi^,  and  formerly  there 
was  regularly  held  in  it  the  hundred  court  for  the 'trial  o^ 
caufes,  though  now  fallen   into   difufe.     In  fome  of  the 

V 

i  Co.  Lht.  109.  *  H  EJ^«  !• 

t  Litt.  §  164.  k  Cloff.  274. 

^  X  Inft*  ii6« 


Hargrave  in  his  notes  to  Co.  Litt.  no.  prove$»  .that,  although 
Weftminfter  is  a  city,  and  has  fcnt  citizens  to  parliament  fince  th^ 
nme  of  Ed.  VI.  it  never  was  incorporated ;  and  this  is  a  finking, 
inftance  in  contradtflion  of  thclearned  opinions  there  refer  red  to,  viz. 
that  the  king  could  not  grant  within  time  of  memory  to  any  place 
tiie  right  of  fending  members  to  parliament  without  firll  creating 
that  place  a  corporation. 
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more  northern  counties  thefc  hundreds  are  called  wapen« 
takes '(22). 

The  fubdivifion  of  hundreds  into  tithings  feems  to  be  mod 
peculiarly  the  invention  of  Alfred :  the  inftitution  of  hun- 
dreds themfelves  he  rather  introduced  than  invented.  For 
they  fecm  to  have  obtained  in  Denmark"^:  and  we  find  that 
in  France  a  regulation  of  this  fort  was  made  above  two  hun- 
dred years  before ;  fet  on  foot  by  Clotharius  and  Childebert^ 
with  a  view  of  obliging  each  diftri£t  to  anfwer  for  the  robbe- 
ries committed  in  it's  own  divifion.  Thefe  divifions  were, 
in  that  country,  as  well  military  as  civil :  and  each  contained 
a  hundred  freemen,  li'ho  were  fubje£^  to  an  officer  called  the 
centenarius ;  a  number  of  which  centenarii  were  themfelves 
[  1 16  ]  fubjedi  to  a  fuperior  officer  called  the  count  or  comes  \  And 
indeed  fomething  like  this  inftitution  of  hundreds  may  be 
traced  back  as  far  as  the  antient  Germans,  from  whom  were 
derived  both  the  Franks  who  became  mailers  of  Gaul,  and 
the  Saxons  who  fettled  in  England  :  for  both  the  thing  and 
the  name,  as  a  territorial  aflemblage  of  perfons,  from  which 
afterwards  the  territory  itfelf  might  probably  receive  it's  deno-j 
mination,  were  well  known  to  that  warlike  people.  **  Cente^ 
^^  nl'tx  Jingulispagis  funt^  idque  ipfum  inter  fms  vocarttur  :  et 
<  «'  quodpritno  numerus  fuity  jam  nomen  et  honor  eft  ^." 

An  indefinite  number  of  thefe  hundreds  make  up  a  county 
or  {hire.  Shire  is  a  Saxon  word  fignifying  a  divifion  \  but  a 
county,  comitatusy  is  plainly  derived  from  comiSf  the  count 
of  the  Franks ;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him}  of  the  (hire,  to  whom  the  government  of  it  was 

1  Seld.  in  Fcrtefc.  c,  24.  n  Montcfq.  Sp.  L.  30.  17* 

n  Sdd.  tit.  of  honour*  s.  5.  3.  o  Tacit,  de  mor'tb,  Gtrmaw,  6. 

(22)  Et  quod  Angli  njocant  hundred  urn,  comitatus  Torkjhire,  Liu" 
eolnjhiret  Nottingbamft?ire^  Leicefterjhiret  et  Northampton/hire ^  vocaut 
wafiJttachium  {Li,  Ed*w*  c.  33.)  And  it  proceeds  to  explain  why 
they  are  called  fo,  njix.  becaufe  the  people  at  a  public  meeting 
confirmed  their  union  with  the  governor  by  touching  his  weapon 
or  lance. 

intruded 
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intrufted.  This  he  ufually  exercifed  by  his  dq)aty^  iUll 
called  in  Latin  vice-comes,  and  in  Englifli,  the  (hcrifF,  (hricTC^ 
or  (hire-reeve,  fignifying  the  officer  of  the  fhire;  upon  whom 
by  procefs  of  time  the  civil  adminiftration  of  it  is  now  totally- 
devolved.  In  fome  counties  there  is  an  intermediate  dlvi- 
fioHy  between  the  (hire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  Suflex,  each  of  them  containing  about  three  or 
four  hundreds  apiece.  Thefe  had  formerly  their  lathe-reeves 
and  rape-reeves,  afling  in  fubordination  to  the  fiiirc-rcevc 
Where  a  county  is  divided  into  three  of  thefe  intermediate 
jurifdiftions,  they  are  called  trithings%  which  were  anci- 
ently governed  by  a  trithing-reeve.  Thefe  trithings  ftill. 
fubGfl:  in  the  large  county  of  York,  where  by  an  eafy  cor- 
ruption they  are  denominated  ridings ;  the  north,  the  eaft, 
and  the  weft-riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times  :  at  prcfent 
they  are  forty  in  England^  and  twelve  in  Wales. 

Thkee  of  thefe  counties,  Chefter,  Durham,  and  Lancas- 
ter, are  called  counties  palatine.  The  two  former  are  fuch 
by  prefcription,  or  immemorial  cuftom  \  or,  at  leaft  as  old 
as  the  Norman  conqueft'*:  the  latter  was  created  by  king  r  nf  1 
Edward  III,  in  favour  of  Henry  Plantagcnet,  firfl  earl  and 
then  duke  of  Lancafter';  whofe  heirefs  being  married  to 
John  of  Oant  the  king's  fon,  the  franchife  was  greatly  en- 
larged and  confirmed  in  parliament ',  to  honour  John  of 
Gant  himfelf,  whom,  on  the  death  of  his  father-in-law,'  the 
king  had  alfo  created  duke  of  Lancafter  \  Counties  palatine 
are  {o  czllcd  a  palath  j  becaufe  the  owners  thereof,  the  earl 
of  Chefter,  the  bifliop  of  Durham,  and  the  duke  of  Lancaf- 
ter, had  in  thofe  counties  Jura  regalia^  as  fully  as  the  king 
hath  in  his  palace  ;  regalem  potcfaiem  in  omnihusy  as  Brae- 
ton  expreflcs  if*.  They  might  pardon  treafons,  murders,  and 

p  LL*  Edto.  e.  34.  «  Cart.  36  Eflw,  III.  n,  9. 

4  Scld.  tit.  faon.  1.  5.  8.  t  Pat,  51  Edto*  III.  m,  $3.  Plow4« 


Fat.  15  Edvf.  IJL  p  I.   jw.  iS-       ais-     T  Kym.  11%. 
Icld  i$id.     $an4ford*i  fcn,  k}ft«  11 2.  *  ^-  3*  '•  ^-  h  4- 

4  laft.  ao4« 


felonies  I 


117  0/  the  CouNTRfES  fuhjeSt  to      Introd. 

felonies;  they  appointed  all  judges  and  jufticcs  of  the  peace; 
all  writs  and  indiftments  ran  in  their  names,  as  in  other 
counties  in  the  king's ;  and  all  offences  were  faid  to  be  done 
againft  their  peace,  and  not,  as  in  other  places,  contra  pacem 
domini  regis"*.  And  indeed  by  the  antient  law,  in  all  peculiar 
jurifdiftions,  offences  were  faid  to  be  done  againft  his  peace 
in  whofe  court  they  were  tried :  in  a  court-Ieet,  contra  pacem  dfn 
mini  ;  in  the  court  of  a  corporation,  contra  pacem  baUivorum  ; 
'in  the  flieriff's  court  or  lourn,  contra  pacem  vice-comitis^^ 
Thefe  palatine  privileges  (fo  fimilar  to  the  regal  independent 
jurifdiflions  ufurpcd  by  the  great  barons  on  the  continent, 
during  the  weak  and  infant  ftate  of  the  iirft  fcodal  kingdoms 
in  Europe  y)  were  in  all  probability  originally  granted  to  the 
counties  of  Chefter  and  Durham,  becaufe  they  bordered  upon 
inimical  countries,  Wales  and  Scotland :  in  order  that  the 
inhabitants,  having  juftice  adminiftered  at  home,  might  not 
be  obliged  to  go  out  of  the  county,  and  leave  it  open  to  the 
enemy's  incurfions;  and  that  the  owners,  being  encouraged 
by  fo  large^an  authority,  might  be  the  more  watchful  in  it*s 
defence.  And  upon  this  account  alfo  there  were  formerly  two 
F  X  X  8  1  other  counties  palatine,  Pcmbrokefliire  and  Hexhamfhire ;  the 
'  latter  now  united  with  Northumberland:  but  thefe  were  abo- 
Jifhed  by  parliament,  the  former  in  27  Hen.  VIII,  the  latter 
in  14  Eliz.  And  in  27  Hen.  VlII,  Hkewife,  the  powers  be- 
fore mentioned  of  owners  of  counties  palatine  were  abridged  ^ 
the  reafon  for  their  continuance  in  a  manner  ceafing :  though 
ftill  all  writs  are  witnefled  in  their  names,  and  ^11  forfeitures 
for  treafon  by  the  common  law  accrue  to  them  '. 

.  Of  thefe  three,  the  county  of  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  fubje£):.  For  the  earldom 
of  Chefter,  as  Camden  teftifies,  was  united  to  the  crown  by 
Henry  III,  and  has  ever  fincc  given  title  to  the  king's  eldeft 
fon.  And  the  county  palatine,  or  duchy,  of  Lancafter,  was 
<the  property  of  Henry  Bolingbroke,  the  fon  of  John  of 


w  4  Inft.  204.  y  Rdbertfon.  Cbfl.  V.  1. 60. ' 

JK  Seld.  in  Htng,  ms^n.  r.  t.  «  4  loft*  zo^m 


Gant, 
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Ganti  at  the  time  when  he  wrefted  the  crown  from  king 
Richard  U^  and  aflumed  the  title  of  king  Henrjr  IV.  But  hidf 
was  too  prudent  to  fufi^r  this  to  be  united  to  the  crown ;  left 
if  he  loft  one,  he  Ihould  lofe  the  other  alfo*  For^  as  Plowden  * 
and  fir  Edward  Coke  ^  obfenre,  «  he  knew  he  had  the  duchy' 
"  of  Lancafter  by  fure  and  indefeafible  title,  but  that  his 
<<  title. to  the  crown  was  not  fo  afiured :  for  that  after  the 
**  deceafe  of  Richard  II  the  right  of  the  crown  was  in  the 
<<  heir  of  Lionel  duke  of  Clarence,  yf£»/i^  fon  of  Edward  III » 
«« John  of  Gant,  father  to  this  Henry  IV,  being  but  the 
*^  fourth  fon/'  And  therefore  he  procured  an  aft  of  parlia- 
ment, in  the  firft  year  of  his  reign,  ordaining  that  the  duchy^ 
of  Lancafter,  and  all  other  his  hereditary  eftates,  with  all  their 
royalties  and  franchifesy  (hould  remain  to  him  and  his  heirs  for 
CTcr';  and  (hould  remain,  defcend,beadminiftcred,and  govern- 
ed, in  like  manner  as  if  he  never  had  attained  the  regal  dignity: 
and  thus  they  defcended  to  his  fon  and  grandfon,  Henry  V 
and  Henry  VI;  many  new  territories  and  ^privileges  being 
annexed  to  the  duchy  by  the  former  ^«  Henry  VI  being  at- 
tunted  in  i  Edw.  IV,  this  duchy  was  declared  in  parliament 
to  have  become  forfeited  to  the  crown  *,  and  at  the  fame  time 
an  z€t  was  made  to  incorporate  the  duchy  of  Lancafter,  to  r  up  i 
continue  the  county  palatine  (which  might  otherwife  have 
determined  by  the  attainder  •)  and  to  make  the  fame  parcel 
of  the  duchy :  and,  farther,  to  veft  the  whole  in  king  Ed- 
ward IV  and  his  heirs,  kings  $f  England,  for  ever }  but  under 
a  feparate  guiding  and  governance  from  the  other  inheritances 
of  die  crown.  And  in  i  Hen.  VII  another  aft  was  made,  to 
refurae  fuch  part  of  the  duchy  lands  as  had  been  difmembered 
from  it  in  the  reign  of  Edward  IV,  and  to  veft  the  inhcritanct 
of  the  whole  in  the  king  and  his  heirs  for  ever,  as  amply  and 
largely,  and  in  like  manner,  form,and  condition,  feparate  from 
the  crown  of  England  and  poiTeflion  of  the  fame,  as  the  three 
Henries  andEdwardIV,  oranyof  them,  hadandheldthefame''. 

•  £15.  «  I  V«nin  157. 

k  4  loft.  005.  f  Soma  have^cnteruined  to  opmioft 

«  Pari,  %  Mm,  f^.  ••  je.  %  Hm*  K      (?Iowd.  »ao,  1,  t.     Umb.  jlrcbiu.n, 
t*  <$•  ^33-4  Inft.  206.)  that  by  thit  %€t  tb« 

<  I  Vcstr.  155.  rJjht  of  tbt  duchy  vefttd  only  in  the  «*. 

Vol.  t  h  tut^^ 
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<  The  Ifle  of  Ely  is  not  a  county  pohtinc^  though  fomc- 
limes  erroneoufly  called  £o>.  but  only  a  royal  franchife :  the 
biOiop  haviog»  by  grant  of  king  Henry  the  fu>ft,  }ura  regalia 
within  the  ids  of  Ely  \.  whereby  he  exercifes  a  )urifdi£lion 
ever  all  caufes,  as  well  crimiual  as  civile, 

L  120  J  There  are  aUb  counties  ror/^mAf:  which  ate  certain  citieg 
and  townS)  feme  with  more^  fome  with  lefs  territory  »mexe<f 
to  them  ;  to  which  out  of  fpectal  grace  and  favour  the  kings 
of  England  have.granted  the  privilege  to  be  Qoonties  of  them- 
felveS)  and  not  to  be  comprized  in  any  other  couuty ;  btit;.to 
be  governed  by  their  own  iberiiii  and  other  nftagiftrates^  fo 
that  nO'oficers  of  the  county  at  large  have  any  power  to  in* 
termeddle  therein.  Such  axe  London>  York,  Brsftol,  Nor* 
wich)  Coventry^  and  many,  others  (23).  And  thus  mudb  of 
,lhe  countries  fubje&  to  the  laws  of  England* 

tural^  aod  not  I|i  the  political  perfon  of  duchy  of  Lancaftet  «m  by  iw  fli«ans 

kjDg  Henry  VII,  ar  formerly  in  that  of  thereby  made  a  ftpante Inheritance  Irafli 

Henry  I V  |   and  wa«  defcendiUe  to  his  dieiefk  of  the  royal  patnnwoy  ;  fiace  Ir 

Accural  heirif  mdcpendcot  of  the  ruccof-  defcendad  with  th»eiawi^  t9  t||«'Utfw 

fi'on  to  the  ctpwn.  An6p  if  this  notion  Wood  in  the  inftaneei of  qjum§A9ij  and. 

Wert  welt  founded,  it  mig;ht  have  be-  queen  Elizabeth :  which  it  could   ntft 

aomea  very  cu^abut  queiHon  at  the  time  have  done,  aa  the  eftite  of  a  men  diik^ 

of  the  revolu^n  in  iC89«  in  whom  the  of  Laaca%r»  lA.tbi'ComBoo  conife  o^ 

right  of  the  duchy  raipained  after  king  legal  defceat«  TbB.beCCet-t>puioatbef€« 

Jamcf^s  abdication,  and  previous  to  the  fbrcfieans  to  be  that  dfthafe  judges^  who 

attainder  of  the  pretended  prince  of  htld  (Plowd*  2»x.)  that  notwtthteid- 

'Wfdesk  Bqt  it  is  obT^rrable^  that  in  the  ing  the  Aatitte  of  Men*  VU.  (whidk  ima 

ilfQg  ^(i  the  duchy  of  Cornwall  is  alio  only  ao  a£i  of  reftwi^oa)  thft  duchy^ 

veiled  in  king  Henry  VII  and  his  heirs  i  ftill  .remained  u  eftabllihed  by  the  aA  of 

which  could  ncva^  be  intended  in  any  Edvrard  IV ;  feparatc  fiom  the  other 

ciept  to  be  feparated  from  the  inherit*  yviftfloas  of  the  crown  in  order  and 

ance  of   the  crown.    And  indeed  it  govemment,  but  united  ia  point  of  an* 

li>ems  to  have  been  underftood  very  early  beritance. 

afbr  the  ftatuteof  Henry  VII,  that  the  £4  In<V«  2Zo. 


(^}  3  ^Q*  I*  c*  5-  ^^  ^  reguladon  of  the  office  of  (heriffii, 
etniraerate^  twrelve  cities,  and  five  towns,  whi^h  are  counties  of 
themfelvesf  and  which  have  confequendy  their  own  Iherifft.  The 
ddes  are.  London*  Chcfier,  Bri(bU  Coventry^.  Canterbarjr^ 
Exeter,  Glooccfte]:*  Litchfield,  Lincoln,  Norwich,  Worcefter» 
iTork.  The  towns  are,  Kingfion-upon-Hall,  Nottia^ghax^  New** 
^^[^•upOn-Tyne,  PooU  SoDthaqipton* 
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CHAPTER.      THE      FIRST. 
OF      THE     ABSOLUTE      RIGHTS     OP 

INDIVIDUALS. 


I^^E  objeSs  of  the  laws  of  England  are  fo  very 
'  numerous  and  extenfive^  that^  in  order  to  eonfi« 
der  them  with  any  tolerable  eafe  and  perfpicuity^ 
it  will  be  neeeflary  to  diftribute  them  methodicaUy, 
under  proper  and  diftind  heads  t  avoiding-as  much  as  pofEbleL 
divifions  too  large  and  comprehenfive  on  the  one  hand,  and 
t06*  trifling  and  minute  on  the  other ;  both  of  which  are 
guilty  produflivf  of  confufion. 

L  2  Now^ 
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NoW|  as  municipal  law  is  a  rule  of  civil  condufl^  com* 
nMmdtog  what  is  right,  add  prohibiting  what  b  wrongs;  or 
as  Cicero  %  and  after  him  our  BraAon  \  have  exprefled  it, 
fanSKo  jufta^  jubens  honefia  et  prohihens  contraria  t  it  follows j 
that  the  primary  and  principal  objeAs  of  the  law  are  rights 
and  WRONGS.  In  the  profecution  therefore  of  thefe  commen- 
taries, I  (hall  follow  this  very  fimple  and  obvious  divifion  ) 
and  (haH  in  the  iirft  place  confider  the  rights  that  are  com- 
manded, and'fecondly  the  fwrongs  that  are  forbidden,  by  Ae 
laws  of  England. 

Rights  ^re  however  liable  to  another  fubdivifion :  being 
either,  firft,  thofe  which  concern  and  are  annexed  to  the  per- 
fons  of  men,  and  are  then  calledytfm  perfonarum  or  the  rigbu 
ofperfons  ;  or  they  are,  fecondly,  fuch  as  a  man  may  acquire 
over  external  obje&s,  or  things  unconneAed  with  his  per(bn« 
which  are  ftiled  jura  rerum  or  the  rights  of  things.  Wrongs 
alfo  are  divifible  into,  firft,  private  norongs^  which,  being  an 
infringement  merely  of  particular  rights,  concern  indivi- 
duals only,  and  are  called  civil  injuries  j  and  kcondX'jf  public 
wrongs,  which,  being  a  breach  of  general  and  public  rights^ 
tffcGt  the  whole  community,  and  are  called  crimes  and  noif- 
demefnors. 

Thb  obje£ls  of  the  laws  of  England  falling  into  this  four- 
fold divifion,  the  prefent  commentaries  will  therefore  confift 
of  the  four  following  parts :  i.  The  rights  of  perfons  i  with 
the  means  whereby  fuch  rights  may  be  either  acquired  or 
loft,  a.  7he  rights  of  things  /  with  the  means  alfo  of  acquhring 
and  lofing  them.  3.  Private  wrongs,  or  civil  injuries;  with 
the  means  of  redreffing  them  by  law.  4,  Public  wrongSp  or 
crimes  and  mifdemefnors  j  with  the  means  of  prevention  and 
p.uni{hment(i}. 

■  XI  Fbiripp*  XI.  fc  /.  I.  f.  5. 

( I )  The  diftinftion  between  printati  wrwtgj  and  puUic  wromgs  b 

more  intelligible,  and  more  accurately  limited  by  the  nature  of  di« 

fubje6ts«  than  the  diAin^on  between  the  rigbu  of  things,  and  fbo 

figUi  rf  perfins :  for  all  rights  whatever  muft  be  the  rights  of 

7  certain 


Wb  are  now,  firft,  to  confider  the  rigiti  ifptrfons  \  with 
the  means  of  acquiring  and  lofing  them. 

Now  the  rights  of  perfons  that  are  commanded  to  be  ob«*£  123  ] 
fenrcd  by  the  municipal  law  are  of  two  forts:  firft,  (uch  as 
are  due  from  every  citizen,  which  are  ufually  called  civil 
iutiis:  and,  fcoondly,  fuch  as  belong  U  him,  which  is  the 
more  popular  acceptation  of  rigbu  ox  jura.  Both  may  indeed 
be  comprized  in  this  latter  divifion  ;  for,  as  all  focial  duties 
ace  of  a  relative  nature,  at  the  fame  time  that  they  are  due 
from  one  man,  or  fet  of  men,  they  muft  alfo  be  due  to  zno* 
ther.     But  I  apprehend  it  will  be  more  clear  and  eafy,  to 
confider  many  of  them  as  duties  required  from,  rather  dian 
as  rights  belonging  to,  particular  perfons.    Thus,  for  in- 
ftance,  allegiance  is  ufually,  and  therefore  mod  eafily,  con«* 
fidered  as  the  duty  of  the  people,  and  protedion  as  the  duty  of 
the  magiilrate ;  and  yet  they  are  reciprocally,  the  rights  as 
• 

certain  perfons  to  certain  things.     Every  right  is  annexed  to  a  cerr 
tain  charader  or  relation,  which  each  individual  bears  in  fociety. 
The   rights  of  kings,  lords,  JMdges,   haftands,  fatiiers,   heifs^ 
pnrehaiers,  and  occupanu  are  all  dependent  apon  the  refpedive 
chara^ers  of  the  claimants.     Thefe  rights  might  again  be  di- 
vided into  rights  to  pofiefis  certain  things,  and  the  rights  to  do     ^ 
certain  adions.    This  latter  dafs  of  rights  conftitute  powers  and 
aothority.     But  the  diilinAion  of  rights  of  perfons  and  rights  of 
things  in  the  firll  two  volumes  of  the  Commentaries,  feems  to  have 
no  other  difference  than  the  antithefis'  of  the  exprefCon,  and  that 
too  retting  upon  a  foleciTm  ;  for  the  exprc^on,  rights  of  things* 
or  a  rigfht  of  a  horfe,  is  contrary  to  the  idiom  of  the  EngHih  lan- 
guage ;  we  fay*  invariably,  a  right  to  a  thing.   The  diltin<5lion  in- 
tended by  the  leaned  Judge,  in  the  firft  two  volumes,  appears^ 
in  a  great  degree,  to  be  that  of  the  rights  of  perfons  in  public 
(Utions,  and  the  righxs  of  perfpns  in  private  relations.    But  as  the 
order  of  legal  fubjeds  is,  in  a  great  meafure,  arbitrary,  anfi  does 
not  admit  of  that  mathematical  arrangement,  where  one  propoA- 
don  generates  another,  i(  perhaps  wo})ld  be  difficult  to  difcover 
any  method  more  fatisfadory,  than  that  which  the  learped  Judge 
has  porfued,  and  which  was  firil  fuggefted  by  lord  C.  J.  Hale. 
See  Huli^i  Ancdjfis  of  tbi  Law* 
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yrdl  as  ,diitie«  of  each  other.    AUcgi? nqs  i|  ^  xigkl  pf  ihe 
tnagiftrate^  atidprotedipn  the  right  of  t^  pcQpl^. 

££&soKS  alfo  ^<  4i^ded  by  the  kw  into  ehhev  tMtiiral 
perfons,  or  artigdaL  Natural  periodsaris  &ich  as  tho  Ged  of 
qature  formed  us;  aitificiai  ace  (och  as  are  created  and  de- 
viff^d  by  humap  law«  for  the  .purpofcs  of  fociety  and  govern* 
nk^ntf  which  are  called  oor4>orations  or  bodies  politic. 

Thb  rights  of  perfoRS  confidered  in  their  natural  capacities 
are  Mo  of  two  forts,  abfolute,  s^nd  relative.  Abfolute,  which  . 
sir^  fuch  as  appertain  and  belong  to  particular  men,  merely  as 
i|i4.mduals  or  fingle  perfons:  relative,  which  are  incident  to 
them  as  members.of  fociety,  and  (landing  in  various  relations 
to  each  other.  The  firft,  that  is,  abfolute  rights,  wiU  be  the* 
fubje&  of  the  prefent  cl^apter. 

/  Bt  the  abfolute  righfi  of  individuals  we  mean  thofe  whicli 
are  fo  in  their  primary  and  ftridieft  fcnfe  -,  fudi  as  would  be- 
long to  their  perfons  merely  in  a  ftate  of  nature,  -and  which 
every  man  is  entitled  to  enjoy,  whether  out  of  fociety  or  in  it* 
But  with  regard  to  the  abfolute  datiiSi  which  man  is  bound 
C  ^24  ]  to  perform  confidered  as  a  mere  individual,  it  is  not  to  be  ex-' 
pe£ked  that  any  human  municipal  law  (hould  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  fuch  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  fociety,  and  ft  and  in  various  relations  to  each  other^ 
tliey  have  confequenily  no  concern  with  any  other  but 
focial  or  relative  duties.  Let  a  man  therefore  be  ever  to 
abandoned  in  his  principles,  or  vitious  in  bis  practice,  pro- 
vided he  keeps  his  wickednefs  to  bimffelf ,  and  does  not  ofiend 
againft  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.^  Bu^  if  he  makes  bis  vices  public,  though  they 
beftichas  ftem  principally  toaflfe£b  himfelf,  (as  drunkennefs> 
OT  the  like,)  they  then  become,  by  the  bad  example  they  fct, 
of  pernicious  elFefts  to  fociety  y  and  therefore  it  is  then  the 
bufinefs  of  human  laws  to  corre£l  them.  Here  the  circum* 
ftance  of  puBIication  is  what  alters, tjic  pature  pf  the  cafe* 

Futlic 
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PMic  fobritftj  is  %  tdativ^  dttty^  md  therefore  enjoined  by 
our  laws  \  pthmU  (bbnetf  is  an  abfolate  duty,  which,  whe- 
ther it  be  performed  or  not»  humaii  tribunals  can  nevec 
know }  and  therefore  they  can  never  enforce  it  by  any  civil 
CanAion  (a)*  But  with  refpe&  to  rigits^  the  cafe  is  difl^nt. 
Human  laws  define  and  enforce  as  well  thofe  rights  which 
belong  to  a  man  confidered  as  aa  individaali  as  thefe  which, 
belong  to  ham  confidered  as  iclated  to  others. 

For  the  principal  aim  of  fociety  is  to  protedl  individuals  in 
the  enjoyment  of  thofe  abfolute  rights,  which  were  vefted  ja 
them  by  the  immutable  laws  of  nature  i  but  which  ceuldnot  ^ 
be  prefcrved  in  peace  without  that  mutual  affiftance  and  inter* 
courfe^  which  is  gained  by  the  inftitution  of  friendly  and  (o- 
cial  communities.  Hence  it  follows,  that  the  firft  and  pri» 
mary  end  of  human  laws  is  to  inaintaiu  and  regulate  thefe  ^ 
/oluie^  rights  of  individuals^  Such  rights  as  are  focial  and  re- 
lative refult  from,  and  are  pofterior  to,  the  formation  of  ftaTes 
;^d  focieties:  fo  that  to  maintain  and  regulate  thefe,  is  clearly 
a  fubfequent .  confideration.  And  therefore  the  princiiSal 
view  of  human  laws  is,  or  ought  always  to  be,  to  explain, 
prote&t  and  enforce  fuch  rights  as  are  abfolute,  which  in 
themielves  are  few  and  fimple  $  and  then  fuch  rights  as  are  [  125  3 
relative,  which,  arifing  from  a  variety  of  connexions,  will  be 
far  more  numerous  and  more  complicated.  Thefe  will  take 
up  a  greater  fpace  in  any  code  of  laws,  and  hence  may  ap- 
pear to  be  more  attended  to,  though  in  reality  they  are  not, 
than  the  rights  of  the  former  kind.   Let  us  therefore  proceed 

(z)  This  diftiu^iion  feems  to  convey  a  dodrine  that  can  hardly 
bear  examtDation,  or  be  reconciled  with  found  law  and  morality* 
The  circumftance  of  publication  as  evidence  of  fhamelefs  pro^« 
g9cy  and  hardened  depravity,  may  alter  the  nature  of  the  paniih- 
meat,  bot  cannot  alter  the  intrinfic  crinunality  of  the  vicious  a£U 
Whatever  is  pernicious  to  fociety  as  an  example,  muft  neceiIarll]F 
1^  vicious  and  deftrudive  in  itfelf.  What  is  ruinous  and  criminal  ' 
<o  repeat  and  follow,  muft  alfo  be  ruinous  and  criminal  to~  com- 
mence. Human  laws  prohibit  every  where  the  guilty  aftiofij  but 
pabi&ment  can  only  be  the  confequence  of  'dcteftTon* ' 

L4  to 


12$  f^^  RioHTs  Book  I* 

to  examine  Kow  far  all  laws  ought,  and  how  far  the  laws 
of  England  aftually  do,  take  notice  of  diefe  abfolute  rightSj 
and  provide  for  their  lafting  fecurity. 

Xhe  abfolute  rights  of  man,  confidered  as  a  free  agent,  en- 
dowed with  difcernment  to  know  good  from  evil,  and  with 
power  of  choofing  thofe  meafures  which  appear  to  him  to  be 
moft  defirable,  are  ufually  fummed  up  in  one  general  appel* 
lation,  and  denominated  the .  natural  liberty  of  mankind. 
This  natural  liberty  confifts  properly  in  a  power  of  a£king  at 
one  thinks  fit,  without  any  reflraint  or  control,  unlefs  by  the 
law  of  nature ;  being  a  right  inherent  in  us  by  birth,  and 
one  of  the  gifts  of  God  to  man  at  his  creation,  when  he  en- 
dued him  with  the  faculty  of  free-will.  But  every  man, 
when  he  enters  into  fociety,  gives  up  a  part  of  his  natural  li- 
.  berty,  as  the  price  of  fo  valuable  a  purchafe  \  and,  in  confi- 
deration  of  receiving  the  advantages  of  mutual  commerce, 
obliges  himfelf  to  conform  to  thofe  laws,  which  the  commu- 
nity has  thought  proper  to  eftablifh.  And  this  fpecies  of  le- 
gal obedience  and  conformity  is  infinitely  more  defirable  than 
that  wild  and  fav^ge  liberty  which  is  facrificed  to  obtain  it. 
For  ho  man,  that  confiders  a  moment,  would  wilh  to  retain 
the  abfolute  and  uncontrolled  power  of  doing  whatever  he 
pleafes :  the  confequence  of  which  is,  that  every  other  man 
would  alfo  have  the  fame  power ;  and  then  there  would  be  no 
fccurity  to  individuals  in  any  of  the  enjoyments  of  life.  Po- 
lirical  therefore,  or  civil  liberty,  which  is  that  of  a  member 
of  fociety,  is  no  other  than  natural  liberty  fo  far  reftrained  by 
human  laws  (and  no  farther)  as  is  neceiTary  and  expedient 
fpr  the  general  advantage  of  the  public  ^.  Hence  we  may 
Col!e£l  that  the  law,  which  reftrains  a  man  from  doing  mif- 
r  Il6  ]  chief  to  his  fellow-citizens,  though  it  diminifhes  the  natural, 
increafes  the  civil  liberty  of  mankind  ^  but  that  every  wanton 
and  caufelefs  rcftraint  of  the  will  of  the  fubjeft,  whether 
prafiifed  by  a  monarch,  a  nobility,  or  a  popular  aflembly,  is 
a  degree  of  tyranny :  liay,  that  cve^  laws  themfclves,  whe- 

c  Facubas  tyMS,  ^$nd  culjuefaetrfUhct,  »j/$  ^uidjurt  fnbihttur*  Jnfi*  >•  |«  ^ 
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tkcr  xnnde  with  or  without  our  confent,  if  they  regulate  and 
conftrain  our  conduct  in  matters  of  mere  indifFercnce,  with- 
out any  good  end  in  view,  are  regulations  deftru£tive  of  li« 
Jberty :  whereas^  if  any  public  advantage  can  arifefrom  obferr- 
ing  fuch  precepts,  the  control  of  our  private  inclinations,  in 
one  or  two  particular  points,  will  conduce  to  prefcrve  our  ge- 
neral freedom  in  others  of  more  importance  ;  by  fupporting 
that  Rate  of  fpcicty,  which  alone  can  fccure  our  independ* 
ence.  Thus  the  ftatute  of  king  Edvrard  IV  ^9  which  forbad 
the  fine  gentlemen  of  thofe  times  (under  the  degree  of  a  lord) 
to  VffiTLT  pikes  upon  their  {hoes  or  boots  of  more  than  two 
inches  in  length,  was  a  law  that  favoured  of  oppreflion  $  br- 
caufe,  however  ridiculous  the  Cafhion  then  in  ufe  might  ap- 
pear, the  reftraining  it  by  pecuniary  penalties  could  ferve  no 
purpofe  of  common  utility.  But  the  ftatute  of  king  Charles 
If*,  which  prefcribes  a  thing  feemingly  as  indifferent, 
(a  drefs  for  the  dead,  who  are  all  ordered  to  be  buried  in  wool- 
len) is  a  law  confiftent  with  public  liberty ;  for  it  encourages 
the  ftaple  trad^  on  which  in  great  meafure  depends  the  uni- 
verfal  good  of  the  nation.  So  that  laws,  when  prudently 
firamed,are  by  no  means  fubverfive  but  rather  introdudive  of 
liberty ;  for  (as  Mr.  Locke  has  well  obferved '}  where  there  is 
no  law  there  is  no  freedom.  But  then,  on  the  other  h?nd, 
that  conftitution  or  frame  of  government,  that  fyftem  of 
laws,  is .  alone,  calculated  to  maintain  civil  liberty,  which 
leaves  the  fubjefi  entire  maftcr  of  his  own  conduft,  except  in 
thofe  points  wherein  the  public  good  requires  fome  diredioa 
orreftraint  (3). 

*  3  Edw.  IV.  c.  5.  '  on  Got.  p.  s.  §  57. 

«  30  Car.  11.  ft.  I.e.  3. 

(3)  Tiiis  fe£Uon  is  one  of  the  very  few  intelligible  defcriptions 
of  liberty,  which  have  hitherto  been  commanicated  to  the  world* 
Though  declamation  and  eloquence  in  all  ages  have  exhaaded  their 
Aores  upon  this  favoarite  theme,  yet  reafon  has  made  To  little  pro- 
grefs  in  afcertaining  the  nature  and  boondarics  of  liberty,  that 
diere  are  very  few  authors  indeed,  either  of  this  or  of  any  mkcr 
fCNintfy,  whi^  can  furniih  the  ftudious  and  ferioos  reader  with 

a  clear 
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Thb  idea  and  pfaftice  of  this  political  or  civil  Hbcrty  flou- 

rifli  in  their  highcft  vigour  in  thcfc  kingdoms,  where  it  Wis 

[  117  ]  little  Ihort  of  perfeflfcion,  and  can  only  be  loft  ordeftroyed  by 


a  clear  and  confident  account  of  thii  idol  of  mankind.  ThoufaDda 
worfhip  it,  and  are  even  ready  to  offer  their  blood  as  a  facrificc  to 
it,  under  the  form  of  a  tree,  a  cap,  or  a  cockade.  Thefe  foolifli 
ftrrabols,  with  various  watchwords  of  fedition  equally  unmeaning, 
«3y  enflame  the  paffions  of  the  vulgar  for  a  time,  when  praffifcd 
apon  by  all  the  artifices  of  defignin^  and  wicked  men,  and  ma/ 
ixo^ixk  the  voice  of  reafon  and  fobriety,  but  the  cortfequcnccs  arc 
100  terrible  to  laft  bag.  Anarchy  mull  reform  it(elf»  or  in  a 
coontry  where  tstxy  crime  is  committed,  and  where  neither  life, 
perfooi  nor  property  is  fecure^  in  Aich  a  war  o^  all  againft  all,  each 
for  bi$  own  fake  will  fuon  demand  a  truce,  and  offer  arddes  of 
capitulation » 

A  more  extenfive  difcuffion  of  this  fubjcd  will  be  refcrvcd  for  a 
foture  occafion,  when  I  ihall  endeavour  to  prove  that  Engliihmen 
at  prefent  poiTefs  every  fpecies  of  liberty  in  a  higher  degree  than 
ever  was  enjoyed  in  any  other  country,  and  ever^i^  a  degree  un- 
known to  their  anceilors.  But  I  (hall  here  briefly  fubjoin  the  dif- 
i^t^X  notions  conveyed  by  the  word  Uherty^  which  even  by  the 
ipoft  emiacni  writers  and  orators  are  generally  confounded  toge- 
ther. 

The  UUi'tas  quidUbet  facUndit  or  the  liberty  of  doing  every 
thing  which  a  man's  paflions  urge  him  to  attempt,  or  bis  Hrength 
enables  him  to  effed,  is  favage  ferocity ;  it  is  the  liberty  of  a  tyger 
and  not  the  liberty  of  a  man. 

«'  Moral  or  natural  liberty  (in  the  words  of  Burlamaqui,  ch.  5. 
**  f.  i;.)  is  the  right  which  nature  gives  to  all  mankind  of  dif- 
•*  pofing  of  their  perfons  and  property  after  the  manner  they  judge 
*'  mod  confonant  to  their  happinefs,  on  condition  of  their  adtng 
•*  within  tlie  limits  of  the  law  of.  nature,  and  that  they  do  not  any 
"  way  abufeit  to  the  prejudice  of  any  other  men." 

Thb  ts  frequently  confounded,  and  even  by  the  learned  Judge 
ID  this  sti^  fedion,  with  favage  liberty. 

Civil  Hbcrty  is  well  defined  by  our  author  to  be  *'  that  of  a  mem- 
•'  bcr  of  fociety,  and  is  no  other  than  natural  liberty  fo  far  reftrained' 
'•  by  hoifaan  laws  (and  no  farther)  as  is  necefTary  and  expedient 
•*  fo*  the  general  advantage  of  the  public.'* 

Mr. 


the  foUy  or  demerits  of  it's  owner :  the  legiflature,  jiQd  of 
courie  tbe  laws  of  England,  being  peculiarly  adapted  to  die 
racftrvatipa  of  thi^  ineftinaitble  blef&ng  even  in  the  oicancft 


Mr.  Paley  begins  Lis  excellent  chapter  upon  civil  liberty  with  tbe 
following  definition :  **  Civil  liberty  is  the  not  being  reltrained  bj 
V  any  law»  but  what  conduces  in  a  greater  degree  to  the  public 
'«  welfare."    B.  vi.  c,  5. 

The  archbifhop  of  York  has  defined  '^  civil  or  fegal  liberty  to  be 
*f  that  which  confifts  in  a  freedom  from  all  reftraints  except  fud^ 
"  as  eltabliihcd  law  iznpofes  for  the  good  of  the  community,  to. 
**  which  the  partial  good  of  each  individual  is  obliged  to  give 
*«  place." — (A  fcrmop  preached  Feb.  21,  I777»p.  19.) 

All  thefe  .three  definitions  of  civil  liberty  are  clear,  diilin^  and 
rational^  ^nd  it  is  probable  they  were  intended  to >  convey  exadlly 
jthe  fame  ideas ;  but  I  am  inclined  to  think  that  the  definitioxv 
given  by  the  learned  Judge  is  the  mod  perfect,  as  there  are  many 
redraints  by  natural  law«  which,  though  the  eflabJiihed  law  does  not 
enforce^  yet  it  dees  not  vacate  and  remove. 

In  the  definition  ef  civil  liberty  it  ought  to  be  ttnderllood,  or  ra<. 
tber  expreHed,  that  the  reflraints  introduced  by  the  law  fhoold  be 
equal  to  all,  or  as  much  To  as  the  nature  of  things  will  admit, 

Polidcal  liberty  may  be  defined  to  be  the  fecurity  with  whkih^ 
from  the  conllitution,  form,  and  nature  of  the  eflablifhed  govern* 
nient^  the  fubje£ls  enjoy  civil  liberty.  No  ideas  or  definitions  are 
more  dilHnguifhable  than  thofe  of  civil  and  political  liberty ;  yet 
they  are  ge;nerallx  confounded ;  and  the  latter  cannot  yet  claim 
an  appropriate  name. ~r The  learned  Judge  ufes  political  and  civil 
liberty  indifctiminately ;  but  it  would  perhaps  be  convenient  uni« 
formly  to  ufe  thofe  terms  in  the  refpedive  fenfes  here  fuggefted,  or 
to  have  fome  fixed  fpecific  denominations  of  ideas,  which  in  their 
nature  are  fo  widely  different. — The  lad  fpecies  of  liberty  has  pro4 
babjy  more  than  the  reft  engaged  the  attention  of  mankind,  an^ 
particularly  of  the  people  of  England.  Civil  liberty,  which  is  no* 
thing  more  than  the  impartial  adminiftration  pf  equal  and  expedient 
Jaws,  they  have  long  enjoyed  nearly  to  as  great  an  extent^  as  can  be 
cxpeded  under  any  human  eflablilhment. 

But  fome  who  are  zealous  to  perpetuate  thefe  ineftimable  bleffingi 
of  civil  liberty,  fancy  that^ur  political  liberty  m^y.be  augmented, 
by  reforms,  or  what  they  deem  impcovement^  in  the  conAitutio^ 
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fubje£ti  Very  different  from  the  modem  conftitutions  ofotfaer 
itates>  on  the  continent  of  Europe,  and  from  the  genius  of 
the  imperial  law ;  which  in  general  are  calculated  to  veft  an 


of  the  government*  Men  of  fnch  opinions  and  difpoiitions  ther« 
will  be»  and  perhaps  it  is  to  be  wiflied  that  there  ihould  be,  in  all 
times.  But  before  any  ferioas  experiment  is  made,  we  ought  to 
be  convinced  by  little  lefs  than  mathematical  demonftration,  thai 
we  ihall  not  facrifice  fubftance  to  forbi,  the  end  to  the  means*  or 
exchange  prefent  poflefiion  for  future  pro(peds.  It  is  true,  that 
civil  liberrty  may  exift  in  perfefHon  under  an  abfolute  monarchy 
according  to  the  well-known  vcrfe  : 

Fallitur  effregh  qui/quis/ub  principe  credit 
Servi/ium.     Libert  as  nunquam  gratior  exta^ 
^uamfub  rege  pio,  Claud* 

But  what  fecurity  can  the  fubjeds  hare  for  the  virtues  of  hts  fuc* 
ccffor  ?  Civil  liberty  can  only  be  fecure  where  the  king  has  no 
power  to  do  wrong »  yet  all  the  prerogatives  to  do  good.  Under* 
fuch  a  kingy  with  two  houfes  of  parliament,  the  people  of  England 
have  a  firm  reliance  that  they  will  retain  and  tranfmit  the  bleffingi 
of  ci^il  and  political  liberty  to  the  lateft  pofterity* 

There  is  another  common  notion  of  liberty,  which  is  nothing 
mdre  than  a  freedom  from  confinement.  This  is  a  part  of  civil 
Kberty,  but  it  being  the  mod  important  part,  as  a  man  in  a  gaol 
can  have  the  excrcife  and  enjoyment  of  few  rights,  it  is  «^  i|6xi:i 
called  liberty. 

But  wl\ere  imprifonment  is  nece/Tary  for  the  ends  of  public 
juftice,  or  the  fafety  of  the  community,  it  is  perfe^y  confident 
with  civil  liberty.  For  Mr.  Paley  has  well  obferved  that,  "  it  is 
**  not  the  rigour,  but  the  inexpediency  of  laws  and  a6ls  of  autho« 
*'  rity,  which  makes  them  tyrannical.*'  (B.  vi.  c.  5.) 

This  is  agreeable  to  that  notion  of  civil  liberty  entertained  by 
Tacitus,  one  who  was  well  acquainted  with  the  principles  of  hu* 
man  nature  and  human  governments,  when  he  fays,  Gotbones  reg* 
nantur  paurbjam  adduQius^  quam  coeiera  Germanwrum  gentes^  ntmdum 
tamenfupr^t  liber  totem,     De  Mor.  Ger.  c.  43. 

It  is  very  furprifing  that  the  learned  Commentator  fhould  cite 
with  approbation  (p.  6.  and  125.)  and  that  Montefquieu  fhould 
adopt  (b.  xi.  c.  13.)  that  abfurd  definition  of  liberty  given  in  Juf- 
tinian*s  Inftitutes :  Tacultas'ejnst  qucd  cuique  facere  iibet»  nifi  quid 

vi. 
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aibitrarf  and  defpottc  power,  of  controlling  the  ifflions  of  the  * 
fubje£l,  in  the  prince^  or  in  a  few  grandees.     And  thi»'fpirk : 
pf  liberty  is  fo  deeply  implanted  in  our  conftitutionj  and 
rooted  eren  In  our  very  foil,  that  a  flave  or  a  negro,  the  mo- 
ment he  lands  in  England^  falls  under  the  protedion  of  the 


W»  oMijun  prohiietur.     In  every  cottntry*  and  under  all  circiun- 
fiances,  thefubje^ts  poflefs  the  liberty  defcribed  by  this  definition. 

When  an  innocent  negro  is  feized  and  chained,  oris  driven  to  his 
daily  toil  by  a  mercilefs  mailer,  he  flill  retains  this  fpecies  of  liberty, 
or  chat  litde  power  of  adion,  of  which  force  and  barbarons  laws 
have  not  bereft  him.  But  we  muft  not  have  recourfe  to  a  fyfteni 
of  laws,  in  which  it  is  a  fundamental  principle,  quod  prindpi 
flaeuitf  iigij  hahit  Hfigwrtm^  for  correal  notions  of  liberty. 

So  far  the  Editor  thought  it  proper  to  fuggeil  to  the  flndent 
the  diierent  fignifiqatjons  of  the  wOrd  liberty ;  a  word  which  it  is 
iA  the  utmoft  importance  to  mankind  that  they  fhould  clearly 
comprehend  ;  for  though  a  genuine  fpirit  of  liberty  is  ihe  nobleft. 
principle  that  can  animate  the  heart  of  man,  yet  liberty,  in  all 
times,  has  been  the  clamour  of  men  of  profligate  lives  and  de« 
fperate  fortunes  :  FaUh  lihertaiis  ^ocabulum  o^undi  ab  iist  qui  pri" 
nfotim  Jegimeres,  in  publicum  exitiofi  nihil /pei,  niji  per  difcvrdias  ba^ 
btwtt.  (Tac;  11  Ann.  c.  17.)  And  the  firft  fentence  of  ouv 
Hooker's  Ecclefiailical  Polity  contains  not  lefs  truth  and  elo- 
quence :  "  He  that  goeth  about  to  perfuade  a  multitude,  that  they 
"  are  not  fo  well  governed  as  they  ought  to  be,  (hall  never  want 
«'  attentive  and  favourable  hearers.'' 

This  fubje£l  will  be  refumed  upon  a  future  occa(ion,  and  will  be 
elucidated  by  various  inflances,  particularly  from  the  laws  and 
conftictttion  of  this  country ;  and  the  Editor  cannot  but  cheriih 
•ven  a  confident  hope^  that  they  who  acquire  the  mod  intimate 
acqnaiotance  with  thofe  hiws  and  that  conilitution,  will  always  be 
the  moft  convinced*  that  to  be  free,  is  to  live  in  a  country  where 
the  ]aws  are  juft,  expedient,  and  impartially  adminiflered,  and 
where  the  fubjeds  have  perfed  fecurity  that  they  will  ever  con- 
tinue fo  ;  and,  allowing  for  fome  flight  and  perhaps  inevitable  im* 
perfedionsy  that  to  be  free,  is  to  be  bom  and  to  live  under  the 
Englifh  conftittttion.  Hone  retinete,  quafo^  ^irites,  quam  *uobi* 
tanquam  banditatem $  majores  veftri  reliquerunt^  Cic,4  Phil. 

laws^ 
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Isrwd)  ^nd  {o  far  Becomes  a  freeman  ' ;  tU(mj^'  the  maftci^s 
right  to  his  fenrice  mzj  poffibiy  dill  contihue  (4). 

Tab  abfolute  rights  of  every  EnglKhman,  (which,  taken 
\A  a  political  and  extcnfive  fenfe,  are  ofaally  called  their  liber-: 
tics)*  as  they  arc  founded  on  nature  and  reafon,  fo  they  arc 
coeval  with  our  form  of  government ;  though  fubjeft  at  times 
to  flu£luate  and  change  :  their  eftablifliment  (excellent  as  it 
is)  being  ftill  human.  At  fome  times  we  have  feen  them  de- 
preffed  by  overbearing  and  tyrannical  princes ;  at  others  fa 
luxuriant  as  even  to  tend  to  anarchy,  a  worfe  ftate  than  ty- 
ranny itfelf,  as  any  government  is  better  than  none  at  all  (5). 
Bat  the  vigour  of  our  free  conftttution  has  always  delivered 
the  nation  from  thefe  embarrafTments :  and,  as  foon  as  the 
cdttvurfions  confequent  on  the.  druggie  have  been  over,  the 
balance  of  our  rights  and  liberties  has  fettled  to  it's  proper 
\tft\ ;  and  their  fundamental  articles  have  been  from  time  to 
time  aflerted  in  parliament,  as  often  as  they  were  thought  Uy 
biK' id  danger. 

C  Salk.  666,     See  ch.  14* 


]  (4)  It  is  not  to  the  foil  or  t*  the  air  of  England  that  negroes  are 
indebted  for  their  liberty,  but  to  the  efficacy  of  the  writ  of  ha^ 
^as  corpus,  which  can  only  be  executed  by  the  (heriffin  an  Englifh 
county.^I  do  not  fee  how  the  mader's  right  to  the  fervice  caui 
f^hly  continoe ;  it  can  only  arife  from  a  contra^,  which  the  negro 
in  a  ilate  of  flavery  is  ihcapable  of  entering  into  with  his  mafter. 
Stfe' page  425. 

(5)  Lord  Camden  concluded  his  judgment  in  the  cafe  of  general 
wkrrants  in  the  fame  words  :  **  One  word  more  for  ourfelvet ;  we 
**^  are  noadvccates  for  Hbds ;  all  governments  muft  fet  their  ftcea' 
*^  againft  them,  and  whenever  they  come  before  us  and  a  jory»  w«' 
•*  ftutUlet  oar  faces  aganft  them ;  and  if  juries  do  not  prevent  them, 
*<'  they  mtiy  prove  fatal  to  liberty,  deftroy  government,  «rid  intro* 
'^  dace  anarchy  ;  but  tyranny  is  better  than  anarchy,  and  the  worft 
"'  government  better  than  none  ac  all."    t  tVHf,  392. 
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First,  by  the  great  charter  of  liberties,  whi2)i  was  obtaiirt* 
ed,  fword  in  hand,  from  king  John,  and  afterwards,  with' 
fome  alterations,  confirmed  in  parliament  by  king  Henfry  thef 
third,  his  fon.  Which  charter  contained  very  few  new 
grants;  but,  as  fir  Edward  Coke  ^  obfcrvcs,  was  for  the  moflf 
part  declaratory  of  the  principal  grounds  of  the  fundamental  [  ijj  1 
bw$  of  England  (6),  Afterwards  by  the  ftatute  called  cotffirma^ 
tio  cartarum  ^,  whereby  the  great  charter  Is  dire£ted  to  be  al- 
lowed as  the  common  law  ;  all  judgments  contrary  to  it  are 
declared  void  ;  copies  of  it  are  ordered  to  be  fent  to  att  cathe- 
dral churches,  and  read  twice  a  year  to  the  people  j  and  fcii- 
tence  of  excommunication  is  directed  to  be  as  conftaatlyd^ 
nounced  againft  all  thofe  that  by  word,  deed,  or  counfel^ai^ 
contrary  thereto,  or  in  any  degree  infringjc  it.  Next,  by  a 
multitude  of  fubfequcnt  corroborating  ftatutcs  (fir  Edward^ 
Coke,  I  think,  reckons  thirty-two  S)  from  the  firft  Edward 
to  Henry  the  fourth.  Then,  after  a  long  interval,  by  ihf  pi^ 
titica  of  right ;  which  was  a  parliamentary  declaration  of  thet 
Jibcrticft  of  the  people,  aflented  to  by  king  Charles  the  firft  ia 
the  beginning  of  his  reign.  Which  was  clofely  followed  bf 
the  ftill  more  ample  conceifions  made  by  that  unhap'py  prince 
to  his  parliament,  before  the  fatal  rupture  between  thcmj  and 
by  the  many  falutary  laws,  particularly  the  hahas  corpus  a£l^ 
paflcd  under  Charles  the  fecond.  To  thefe  fuccecded  thebilt 
of  rights^  or  declaration  delivered  by  the  lords  and  commooe 
to  the  prince  and  princefs  of  Orange  13  February  1688;  and 
afterwards  enafted  wi  parliament,  when  they  became  kfnj 
and  queen  :  which  declaration  concludes  in  thefe  remarkable 
words ;  <*  and  they  do  claim,,  demand,  and  infift  upon>  all 
"  and  fiiigular  the  premifes,  as  their  undoubted  rights  and 
"  liberties."  And  the  aft  of  parliament  itfelf  *  irccognizo|^ 
*'  all  and  fingular  the  rights  and  liberties  aiTerted  and  claiim'- 

^  X  loft,  procfli.  ^  I  ^nft.  proem.  • 

^  S5  E4w.  I.  1  1  W.  «c  M.  A.  3.  c.  3.  - 

(6)  See  a  fuller  account  of  Magna  Charu,  4  vol.  p.  424. 
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«  cd  in  the  faid  declaration  to  be  the  true,  anticnt,  and  in- 
««  dubitable  rights  of  the  people  of  this  kingdom."  Laftly, 
thefe  liberties  were  again  aflerted  at  the  commencement  of 
the  prefcnt  century,  in  the  a&offettlement'^^  whereby  the 
crown  was  limited,  to  his  ptefent  majefty's  illuftrious  houfe : 
and  fome  new  provifions  were  added,  at  the  fame  fortunate 
aera,  for  better  fecuring  our  religion,  laws,  and  liberties; 
which  the  ftatute  declares  to  be  **  the  birthright  of  the  pco- 
<<  pie  of  England,*'  according  to  the  antient  doftrine  of  the 
conmion  law  ^. 

r  *2o  ]  Thus  much  for  the  declaration  of  our  rights  and  liber^i- 
ties*  The  rights  themfelves,  thus  defined  by  thefe  feveral 
ftatntes,  confift  in  a  number  of  private  immunities ;  which 
will  appear,  from  what  has  been  premifed,  to  be  indeed  no 
other,  than  either  that  refiduum  of  natural  liberty,  wluch  is 
not  required  by  the  laws  of  fociety  to  be  facrificed  to  public 
convenience  -,  or  elfe  thofe  civil  privileges,  which  fociety  hath 
engaged  to  provide,  in  lieu  of  the  natural  liberties  fo  given 
np  by  individuals,  Thefe  therefore  were  formerly,  either  by 
inheritance  or  purchafe,  the  rights  of  all  mankind ;  but,  in 
moft  other  countries  of  the  world  being  now  more  or  lefs  de- 
bafed  and  deftroyed,  they  at  prefent  may  be  f:^id  to  remain, 
in  a  peculiar  and  emphatical  manner,  the  rights  of  the  people 
of  England.  And  thefe  may  be  reduced  to  three'principal 
or  primary  articles  \  the  right  of  perfonal  fecurity,  the  right 
of  perfonal  liberty,  and  the  right  of  private  property:  bccaufe, 
as  there  is  no  other  known  method  of  compuhion,  or  of 
abridging  man's  natural  free  will,  but  by  an  infringement 
or  diminution  of  one  or  other  of  thefe  important  rights,  the 
prefervation  of  thefe,  inviolate,*'  may  juftly  be  faid  to  in- 
clude the  prefervation  of  our  civil  immunities  in  their  largefl: 
and  moft  excenfivc  fenfe, 

I.  The  right  of  perfonal  fecurity  confifts  in  a  perfon's 
legal  and  uninterruped  enjoyment  of  his  life,  his  limbs,  his 
body,  hjs  health,  and  his  reputation. 

n  II  Ic  13  W.  UI.  c  >•  ■  Plowd.  55. 
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*  I.  Life  is  thcfmrnediate  gift  of  God,  a  right  inhcrfntby 
nature  in  every  individual  5  and  it  begins  in  contemplation  of : 
law  a$  foon  as  an  infant  is  able  to  (iir  in  the  mother's  womb* 
For  if  a  woman  is  quick  with  child,  and  by  a  potion  or  other- 
wife,  killeth  it  in  her  womh  5  6r  if  any  ofle  beat  her,  where- 
by the  child  dieth  in  her  bodv,  and  fhe  is  delivered  of  a  dead  , 
child  y  thisr,  though  not  mtirder  (7  )^  was  by  the  ancient  law  ho- 
micideor  manllaughter  **•     Bur  the  modern  law  doth  not  look  » 
upon  this  offeijceii)  quite  fo  atrocious  a  light(8),  but  merely  as  [  130  1 
a  heinous  mifdemefnor  p* 

<  ^ 

An  infant  in  ventre  fn^neri^  or  m  the  mother's  womb,  1^ 
fuppofed  in  law  to  be  i)orn  for  many  purpofes.  It  is  capable 
of  having  a  legacy,  orafurrenderof  a  copyhold  eftate  made 
to  it.  It  niay  have  a  guardiafi  afligned  to  \t^  v  and  it  is  ena- 
bled to  have  an  eftate  limited  to  it's  ufe,  and  to  take  after- 
wards by  ftich  limitatign,  as  if  it  were  then  a£lually  born  '(g); 
And  in  this  point  the  civil  law  agrees  with  ours\ 

°  Si  alip/h  mulierem  fregnantem  fcr*''^    .  .  P   3  Inft.  50. 
cipritf  vel  e;  veneram  Jcderir,  per  ^ttod  *        9  Stat.  1 1  C^Jr\\,  c.  24, 
fetnttmiortkram\Jipturferium'JMif:r'  »  Stat,  iO&  11  W.  III.c.  t6, 

'^fbinfuerit^^et  nifueitUcJi/Mfrit  apivui"  *  ^i  ift  utirrofunt,  ia  jure  civ Ji -r'tL 

tuatf  Jacit  bomkld'utm*  Bradlon.  •/.  3%  liguntur  in  m  um  Vij'.uva  :jCf  <:ur:i  Jen  ufs 
*•  21.  *  CGinrtsdo  agatur,     Ff*  i.  5.  26. 

.  (7)  The  diftindipn- between  murder  ?.n^  manflaughtcr  or  feloni- 
ous homicide,  in  the  time  of  Bradcn,  wns  iaa  great  degree  no- 
niinaJ.  The  puniflimcnt  of  both  v\ns  the  fame;  for  murder  as 
well  as  manllaughter,  by  the  common  hw,  had  the  benefit  of 
clergy.     Ft>fl.  302. 

(8)  But  if  the  child  he  born  alive,  and  afterwards  <3ie  in  confe- 
qucnce  of  the  potion  or  beating,  it  will  be  murder  (3  Infl,  50; 
I  P.  Wms.  245.)  ;  and  of  courfe  thofc  who,  with  a  wicked  intent^ 
acfminiftercd  ihe  potfon,  or  advifed  the  woman  to  take  it,  will  be' 
^ceflaries  before  the  faft,  and  fubjed  to  the  fame  punifliracpt  ai: 
toe  principal. 

f9)  It  may  have  a  diilributive  Iharc  of  intcftatc  property  cveii 
with  Uie  half  bloOd  (i  Fef.  81.)  :  it  is»  capable  of  taking  a  dcvifc 
QfUod  (2  Jti.  iiy*  I  Freitm  244.  293.)  :  it  takes  under  a  marri- 
age fettleroenr,  a  provifion  m^ide  for  children  living  at  the  death  of 
tli^  fat^r  (I  Vtf.  S5.}.     And  it  has  lately  been  decided,  that  mar- 
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2.  A  man's  limbs  (by  which  for  the  prefent  we  only 
lindetftand  thofe  members  which  may  be  ufeful  to  him  in 
fight,  and  the  lofs  of  which  alone  amounts  to  mayhem  by  the 
common  law)  are  alfo  the  jgift  of  the  wife  ereator,  to  enable 
him  to  prote£t  himfelf  from  external  injuries  in  a  ftate  of  na- 
ture. To  thefe  therefore  he  has  a  natural  inherent  right  i 
and  they  cannot  be  wantonly  deftroyed  or  difabled  without  a 
manifeft  breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  man  are  of  fuch  high  value, 
in  the  eftimation  of  the  law  of  England,  that  it  pardons  evea 
homicide  if  committed  fe  defentUndo^  or  in  order  to  preferve 
them.    For  whatever  is  done  by  a  man,  to  fave  either  life  or 
member,  is  looked  upon  as  done  upon  the  higheft  neceffity 
and  compulfion.    Therefore  if  a  man  through  fear  of  death  * 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  a£l ;  thefe,  though  accompanied  with  all  other 
the  requiCte  folemnities,  may  be  afterwards.avoided,  if  forced 
upon  him  by  a  well-grounded  apprehenfion  of  lofing  his  life, 
or  even  his  limbs,  in  cafe  of  his  non-compliance  '•    And  the 
fame  is  alfo  a  fufficient  excufe  for  the  commiinon  of  many  . 
mifdemefnors,  as  will  appear  in  the  fourth  book.    The  con« 
ftraint  a  man  is  under  in  thefe  circumftances  is  called  in 
law  durefs^  from  the  Latin  durities^  of  which  there  are  two 
[  13 1   1  forts ;  durefs  of  imprifonment,  where  a  man  a&ually  lofes  his 
liberty,  of  which  we  (hall  prefently  fpeak ;  and  durefs  per 
minas^  where  the  hardfhip  is  only  threatened  and  impending, 
which  is  that  we  are  now  difcourfing  of.     Durefs  per  mUtas 
is  either  for  fear  of  lofs  of  life,  or  elfe  for  fea»  of  mayhem,  or 
lofs  of  limb.    And  this  fear  mud  be  upon  fufficient  reafon  % 

t  a  Inft.  483. 


riage,  and  the  birth  of  a  pofthamoas  child »  amount  to  a  revocatioa 
of  a  will  executed  prevbos  to  the  marriage.  (5  T»R.  49.)  It  takee 
land  by  defcent»  though,  in  that  cafe,  the  prefumpdve  heir  may 
enter  and  receive  the  proiits  for  his  own  ufe  dU  Uie  birth  of  die 
child  (3  IVilf.  ^16.),  which  kem%  to  be  the  ody  inttreil  it  lofe« 
by  it'i  ficiiation.    See  alfo  z  vol.  169. 
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•«  rnni*  as  Bra^lon  exprefles  it,  ^^fufpicio  cujujliiet  vant  ef 
'*  meticul^  homimsy  fed  talis  qui  pqffit  cadere  in  virum  cwiftan^ 
*^  tern  i  talis  enim  debet  ejfe  metus^  qui  infe  contineai  vitae  peri*' 
^  adum,  aut  corporis  cruciatum\  A  fear  of  battery,  or 
being  beaten,  though  never  fo  well  grounded^  is  no  durefs ; 
neither  is  the  fear  of  having  one^s  houfe  burned,  or  one's 
goods  taken  away  and  deftroyed  \  becaufe  in  thefe  cafesj 
fliould'the  threat  be  performed^  a  man  may  have  fatisfaciion 
by  recovering  equivalent  damages  ^  :  but  no  fuitable  atone* 
ment  can  be  made  for  the  iofs  of  life,  or  limb  (lo).  And  the 
indulgence  (hewn  to  a  man  under  this,  the  principal,  fort  of 
durefs,  the  fear  of  Ibling  his  life  or  limbs,  agrees  alfo  with 
-that  maxim  of  the  civil  law ;  igmfcitur  ci  quifanguinnn/uum 
gualiter  qualiter  rtdemptum  voluit  ^. 

The  law  not  only  regards  life  and  member,  and  proted^s 
crery  man  in  the  enjoyment  of  them,  but  alfo  furniflies  him 
with  every  thing  neceflary  for  their  fupport.  For  there  is  no 
ntan  lb  indigent  or  wretched,  but  he  may  demand  a  fupply 
fufficient  for  all  the  neceffities  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  thq  feveral  ftatutes  ena£t-» 
cd  for  the  relief  of  the  poor,  of  which  in  their  proper  places* 
A  humane  provifion ;  yet,  though  diftated  by  the  principles 
of  fociety,  difcountenanced  by  the  Roman  laws*  For  the 
edi£is  of  the  emperor  Conftantine  commanding  the  public  to 
maintain  the  children  of  thofe  who  were  unable  to  provide 
for  them,  m  order  to  prevent  the  murder  and  expofure  of  in- 
fants, an  inftitution  founded  on  the  fame  principle  as  our 
foundling  hofpitals,  though  comprized  in  the  Theodofian 
code  y^,  were  rejected  in  Juftinian's  coUeflion. 

These  rights,  of  life  and  member,  can,  only  be  determined  [  13a  1 
by  the  death  of  the  perfon  5  w^hich  was  formerly  accoimted 
to  be  either  a  civil  or  natural  death*     Tfife  civil  death  com- 
menced, if  any  man  was  baniihed  or  abjured  the  realm  *  by 

•  /,  %,  c,  5.  y  *.  II.  c,  27. 

«^  2  Tnft.  483.  '    »  Co«  Litt.  133. 

■     ,    I      .    0mtm  ■      I  mm      ,    ^  m>  ,  ,«Sfmtmm^,,   .      ■     ■  ■■■■■.  ■       — ■■    Wi  i^    ■         .  ■  . 

(10)  See  4  vot.  30. 

Ma  the 


13^  y^^  Rights  B6ok  I. 

.  the  procefs  of  the  common  law,  or  entered  into  religion  •, 
that  is,  went  into  a  monaftcry,  and  became  there  a  monk  pro- 
fefied :  in  which  cafes  he  was  abfolutely  dead  in  law,  and  his 
next  heir  (hould  have  his  eftate.  For  fuch  banifhed  man  was 
entirely  cut  off  from  fociety ;  and  fuch  a  monk,  upon  his  pro- 
feffion,  renounced  folemnly  all  fccular  concerns:  and befides, 
as  the  popifli  clergy  claimed  an  exemption  from  the  duties  of 
civil  life  and  the  commands  of  the  temporal  magiftrate,  th<i 
genius  of  the  Englifh  laws  would  not  fuflFer  thofe  pcrfons  to 
enjoy  the  benefits  of  fociety,  who  fecluded  thcmfelves  from  it^ 
and  refufed  to  fubmit  to  it's  regulations  *.  A  monk  was  there- 
fore accounted  civiliter  mortuus^  and  when  he  entered  into  re- 
ligion might,  like  other  dying  men,  make  his  teftament  and 
executors;  or,  if  he  made  none,  the  ordinary  might  grant  ad- 
.miniftration  to  his  next  of  kin,  as  if  he  were  aftually  dead  in- 
tcftate.  And  fuch  executors  and  adminiftrators  had  the  fame 
power,  and  might  bring  the  fame  actions  for  debts  due  to  the 
religious,  and  were  liable  to  the  fame  adiions  for  thofe dueyreiw 
him,  as  if  he  were  naturally  d^ceafed  \  Nay  fo.far  has  this 
principle  been  carried,  that  when  one  was  bound  in  a  bond  to 
an  abbot  and  his  fucceflbrs,  and  afterwards  made  his  executors 
and  profeflcdhimfelf  a  monk  of  the  fame  abbey,  and  in  procefs 
of  time  was  himfelf  made  abbot  thereof;  here  the  law  gave 
him,  in  the  capacity  of  abbot,  an  a^ion  of  debt  againft  his  own 
executors  to  recover  the  money  due  *=.  In  (hort,  a  monk  or  re- 
ligious was  fo  efFcdlually  dead  in  law,  that  a  leafe  made  even  to 
a  third  pcrfon,  during  the  life  (generally)  of  one  who  after* 
]»'ards  became  a  monk,  determined  by  fuch  his  entry  into  re- 
ligion :  for  which  reafon  leafes,  and  other  conveyances  for  life, 
were  ufually  made  to  have  and  to  hold  for  the  term  of  one's 
natural  life  **.  But,  even  in  the  times  of  popery,  the  law  of 
r  ^33  ]  ^"S^^"^  ^^^^  ^^  coi^iiizance  of  profejfion  in  any  foreign 
country,  bccaufc  the  f.i£t  could  not  be  tried  in  our  courts*; 
and  therefore,  fince  the  reformation,  this  difability  is  held  to 

a  This  was  alfo  a  rule  in  the  fcod^l  b  Litt.  §  200» 

law,  /.  s.  ^  ti.  dejhi  cjfe  nn/es  fecuH,  qui  c  Co.  Litt.  13 3. 

fij^usf/i  mi/ts  C/.rlJIi ;  ntc  bcnepdum  ftr^  <*  a  Rep.  48*  Cp,  LiCt*  l^U 

t:: ./  J  J  tkir.  qui  rr,K  dcbttgcr.n  ^ficium.  «  Co.  Litt.  13X. 

be 


Cb.  I.  ^  P  E  R  S  O  KS.  ,  1L3S 

be  abolifhed  ^ :  as  Is  alfo  the  difability  of  banifhment,  confe* 
quent  upon  abjuration,  by  ftatute  21  Jac.  I.  c.  28.  (i  i). 

This  natural  life  being,  as  was  before  obferved,  the  im^ 
mediate  donation  of  the  great  creator,  cannot  legally  be  dif- 
pofed  of  or  deftroyed  by  any  individual,  neitlier  by  the  pcrfoq 
himfelf,  nor  by  any  other  of  his  fellow-creatures,  merely  upou 
their  own  authority.  Yet  neverthelcfs  it  may,  by  the  divine 
permiffion,  be  frequently  forfeited  for  the  breach  of  thofc  laws 
of  fociety,  which  are  enforced  by  the  fandion  of  capital  pu- 
nifliments ;  of  the  nature,  reftri£lions,  expedience,  and  le- 
gality of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  thefe  commentaries.  At  prcfent,  I 
{hall  only  obferve,  that  whenever  the  coriftitutlon  of  a  ftatc  veils 
in  any  man,  or  body  of  men,  a  power  of  deftroying  at  plea- 
fure,  without  the  direftion  of  laws,  the  lives  or  members  of 
the  fubjeft,  fuch  conftitution  is  in  the  highefl.  degree  tyran- 
nical :  and  that  whenever  any  laws  direct  fuch  deftru£lion  for 
light  and  trivial  caufes,  fuch  laws  are  likcwife  tyrannical, 
though  in  an  inferior  degree :  becaufe  here  the  fubjeft  is 
av/are  of  the  danger  he  is  expofed  to,  and  may  by  prudent 
caution  provide  againft  it.  The  ftatute  law  of  England  does 
therefore  very  feldom,  and  the  common  law  docs  never  in-^ 
flidi  any  punifhmeiit  extending  to  life  or  limb,  unlefs  upon  the 
higheft  necelTity  (12) :  and  th^ conftitution  is  an  utter  ftranger 

f  I  Salk.  162. 


•  (11)  One  fpecies  of  civil  death  may  ftill  exift  in  this  country; 
that  is,  where  a  man  by  a£t  of  parliament  is  attainted  of  trealon 
or  felony,  and  faving  his  life,  is  banifhed  for  ever ;  this  lord  Coke 
declares  to  be  a  civil  death.  But  he  fays,  a  temporary  exile  is 
not  a  dvil  death.  Co,  Litt.  133.  And  for  the  fame  reafen  where 
a  man  receives  judgment  of  death,  and  afterwards  leaves  the  king- 
dom for  life,  upon  a  condidonal  pardon,  this  feems  to  amount  to 
a  civil  death  :  this  pradlice  did  not  exift  in  the  dme  of  lord  Coke, 
who  fays,  that  a  man  can  only  lofe  his  country  by  authority  of 
parliament.  lb. 

(12)  This  is  a  compliment  which,  I  fear,  the  common  law 
<k>es  not  deferve ;  for  although  it  did  not  puidih  with  death  an/ 
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to  any  arbitrary  power  of  killing  or  maiming  the  fubje£^  with*- 
out  the  exprefs  warrant  of  law.  <<  Nullus  liber  homo^  fays  the 
great  charter ',  <<  aliquo  modo  dejtruatur^  nifi  per  legale  judi* 
•*  cium  parium  fuorum  aut  per  legem  terrae^  Which  wordsy 
«« aliqtio  modq  dejlruaturi*  according  to  fir  Edward  Coke  **, 
Include  a  prohibition  not  only  of  h'tlUng^  and  ntaiming^  but 
alfp  of  torturing  (to  whiph  our  laws  are  ftrangers)  and  of  every 
oppreflion  by  colour  of  an  illegal  authority.  And  it  i$  enadled 
by  the  ftatute  5  Edw.  II{.  c.  9.  that  no  man  (hall  be  fofc^ 
r  j^ .  -1  judged  of  life  or  limb,  contrary  to  the  great  charter  and  the 
law  of  the  land :  and  again,  by  ftatute  28  Edw.  IJI-  c.  3, 
fhat  1)0  man  (hall  be  put  to  de^th|  without  being  brought  tp 
.  anfwcr  by  due  procefs  of  law. 

3.  Besides  thofe  limbs  and  members  that  may  be  necefr 
fary  to  a  man,  in  order  to  defend  hinifelf  or  annoy  his  ene- 
my, the  reft  of  his  perfon  or  body  is  alfo  entitled,  by  the  fame 
natural  right,  to  fecurity  from  the  corporal  infults  of  mer 
naces,  aifaults,  beating,  and  wounding;  though  fuch  infults 
amount  not  to  deftru£tion  of  life  or  member. 

.4.  The  prefervation  of  a  map's  health  ffoin  fuch  pra^iice; 
as  may  prejudice  or  annoy  it  \  apd 

5.  The  fecurity  of  his  reputation  or  good  name  from  the 
arts  of  detradlion  and  (lander,  are  rights  to  which  every  man 
is  entitled,  by  reafon  and  natural  juftice ;  fince  without  the(e 
it  is  impofiible  to  have  the  perfe&  enjoyment  of  ai^y  other  ad- 
vantage or  right.  But  thefe  three  la{l  articles  (being  pf  much 
,  lefs  importance  than  thpfe  which  have  gone  before,  ^nd  thofe 
which  are  yet  to  come)  it  will  fqffice  tP  have  barely  mentioned 
^unong  the  rights  of  perfons :  referring  the  more  minute  dif* 

C  c.  29.  ^  2  Inft.  48. 


perfon  who  could  read,  even  fpr  any  number  of  murders  or 
other  felonies*  yet  it  inflided  death  upon  every  felon  who  could 
not  readj  though  his  crime  was  the  Aealipg  only  of  twolve-peoce 
fcr^hing. 

eufldou 


Ch,  !•  ^Person s^  134 

cuflion  of  their  feveral  branches,  tp  thofe  |>airt8  of  our  com^ 
mentaries  which  treat  of  the  infringement  of  thefe  rights^ 
under  the  head  of  perfonal  wrongs. 

II.  Next  to  perfonal  fecurity,  the  law  of  England  regards, 
afiertSy  and  preferves  the  perfonal  liberty  of  individuals.  Thi$ 
perfoiial  liberty  confifts  in  the  power  of  loco-motion,  of 
changing  fituatiooi  or  moving  one's  perfon  to  whatfoever 
place  one's  own  inclination  may  dired  ;  without  imprifon* 
ment  or  reftraint,  unlefs  by  due  courfe  of  law.     Concerning 
which  we  may  make  the  fame  obfervations  as  upon  the  pre^^ 
ceding  article ;  that  ic  is  a  right  (tri£My  natural ;  that  the 
laws  of  England  have  never  abridged  it  without  fufBcient 
caufe  ;  and,  that  in  this  kingdom  it  cannot  ever  be  abridged 
at  the  mere  difcretion  of  the  magiftrate,  without  the;explicit 
permii&on  of  the  laws.    Here  again  the  language  of  the  great 
charter^  is,  that  no  freeman  fliall  be  taken  or  imprifoned,  [  135  H 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of 
the  land.     And  many  fubfequent  old  ftatutesi  exprefsly  di- 
reft,  that  no  man  (hall  be  taken  or  imprifoned  by  fuggeftion 
or  petition  to  the  king  or  his  council,  unlefs  it  be  by  legal 
indi£iment,  or  the  procefs  of  the  common  law.     By  the  pe* 
tition  of  right,  3  Car.  I,  it  is  ena£led,  that  no  freeman  (hall 
be  imprifoned  or  detained  without  caufe  (hewn,  to  which  he 
may  make  anfwer  according  to  law.    By  16  Car.  I.  c.  10.  if 
any  perfon  be  reftrained  of  his  liberty  by  order  or  decree  of 
any  illegal  court,  or  by  command  of  the  king's  majefty  in 
perfon,  or  by  warrant  of  the  council  board,  or  of  any  of  the 
privy  council ;  he  (hall,  upon  demand  of  his  council,  have 
a  writ  of  habeas  corpus^  to  bring  his  body  before  the  court  pf 
king's  bench  or  common  pleas  ;  who  (hall  determine  whe- 
ther the  caufe  of  his  commitment  be  juft|  and  thefeupon 
do  as  to  juftice  (hall  appertain.    And  by  3 1  Car.  11.  c.  a. 
commonly  called  the  habeas  corpus  aB^  the  methods  of  ob- 
taining this  writ  are  fo  plainly  pointed  out  and  enforced,  that, 
fo  long  as  this  ftatute  remains  unimpeached,  no  fubje£l  of 

j  5  £aw.  UI.  c.  9.     15  £dw.  HI.  ft.  5.  c.  4.    %%  £dw.  HI.  c.  3. 
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England  can  be  long  detained  in  prifon,  except  in  thofe 
cafes  in  which  the  law  requires  and  juftifies  fuch  detainer* 
And,  left  this  aci  fliould  be  evaded  by  demanding  unreafon- 
able  bail,  or  fureties  for  the  prifoner's  appearance,  it  is  dc- 
jrlared  by  i  W.  &  M.  11.  2.  c.  2.  that  exccffive  bail  ought 
not  to  be  required.  ' 

Of  great  importance  to  the  public  is  the  prcfervation  of  this 
perfonal  liberty:  for  if  once  it  were  left  in  the  power  of  any^ 
the  higheft,  magiftrate  to  imprifon  arbitrarily  whomever  he  or 
liis  officers  thought  proper,  (as  in  France  it  is  daily  pradlifed 
by  the  crown  '^,)  there  would  foon  be  an  end  of  all  other  rights 
and  immunities.  Some  have  thought,  that  unjuft  attacks,  crcfi 
upon  life,  or  property,  at  the  arbitrary  will  of  the  magiftrate, 
[  136  ]  are  Icfs  dangerous  to  the  commonwealth,  than  fuch  as  are 
made  upon  the  perfonal  liberty  of  the  fubjeft.     To  bereave 
a  man  of  life,  or  by  violence  toconfifcate  his  efliite,  without 
-accuTation  or  trial,  would  be  fo  grofs  and  notorious  an  ad  of 
"dcfpotifm,   as  muft  at  once  convey  the  alarm  of  tyranny 
'throughout  the  whole  kingdom  :  but  confinement  of  the  per- 
fon,  by  fecretly  hurrying  him  to  gaol,  where  his  fufferings 
•are  unknown  or  forgotten,  is  a  lefs  public,  a  lefs  ftriking, 
and  therefore  a  more  datigercus  -engine  of  arbitrary  govern- 
ment.   And  vet  fometimes,  when  the  ftate  is  in  real  danger, 
even  this  may  be  a  neceffary  meafure  .-    But  the  happinefs  of 
our  conftitution  is,  that  it  is  not  left  to  the  executive  power 
"to  determine  when  the  danger  of  the  (late  is  fo  great,  as  to 
render  this  meafure  expedient :  for  it  is  the  parliament  only, 
or  Icgiflative  power,  that,wheneveritfees  proper,  can  authori2e 
the  crown,  by  fufpending  the  habeas  corpus  aft  for  a  fliort  and 
•limited' time,  to  imjurifon  fufpefted  perfons  without  giving 
'  any  reafon  for  fo  doing ;  as  the  fenate  of  Rome  was  wont  to 

•  hate  recourfe  to  a  dictator,  a  magiftrate  of  abfolute  authority, 
■  when  they  judged  the  republic  in  any  imminent  danger.  The 

•  decree  of  the  fenate,  which  ufually  preceded  the  nomination 

It  I  have  been  aflurcd  upon  good  au-  left  res  de  cachet  were  iflued,  upon  the 
thority,  that,  during  the  mild  admini-  fingle  ground  of  the  famous  buUe  «iu« 
Aration  of  cardinal  Fleury,  above  54000      gmitut* 

of 


\ 


Ch,  I.  ijjf  Persons.  rj5 

of  thismagiftrate,  ^* dent  operant  confulesy  ne  quid  rcj^ublica  detrU 
"  menti  capiat^  was  called  the  fenatus  confultum  ulitmae  ne^ 
etfjitatis.  In  like  manner  this  experiment  ought  only  to  be 
tried  in  cafes  of  'extreme  emergency ;  and  in  thcfe  the  nation' 
parts  with  it's  liberty  for  a  while,  in  order  to  prefcrve  it  for* 
ever. 

The  confinement  of  the  perfon^  in  any  wife,  is  an  impri<* 
fonment.  So  that  the  keeping  a  man  againfl  his  will  in  a 
private  houfe,  putting  him  in  the  (locks,  arreiUng  or  forci-^ 
Uy  detaining  him  in  the  ftreet,  is  an  imprifonmeAt  ^  And' 
the  law  fo  much  difcourages  unlawful  confinement,  that  if  a 
man  is  nnder  durefs  ofimpnfonmenty  which  we  before  explained 
to  mean  a  compulfion  by  an  illegal  reilraint  of  liberty,  un- 
til he  feals  a  bond  or  the  like ;  he  may  allege  this  durefs,  and 
avoid  the  extorted  bond.  But  if  a  man  be  lawfully  imprifoned, 
and  either  ^o  procure  his  difcharge,  or  on  any  other  fair  ac-  r  117  i 
count,  feals  a  bond  or  a  deed,  this  is  not  by  durefs. of  impri*  , 

fonment,  and  he  is  not  at  liberty  to  avoid  it  ™.  To  make 
imprifonment  lawful,  it  muft  either  be  \^  proccfs  from  the 
courts  of  judicature,  or  by  warrant  from  ibme  legal  oiUcer 
having  authority  to  commit  to  prifon ;  which  warrant  muft 
be  in  writing,  under  the  hand  and  feal  of  the  magiftrate,  and 
exprefs  the  caufes  of  the  commitment,  in  order  to  be  exa-» 
mined  into  (if  neceflary)  upon  a  habeas  corpus.  If  there  be 
no  caufe  expreiled,  the  gaoler  is  not  bound  to  detain  the 
prifoner  ".  For  the  law  judges  in  this  refpedl,  faith  fir  Ed-* 
ward  Coke,  like  Feftus  the  Roman  governor ;  that  it  is  un- 
reafonable  to  fend  a  prifoner,  and  not  to  fignify  withal  the 
crimes  alleged  againft  him. 

A  NATURAL  and  regular  confequence  of  this  perfonal  li^ 
berty,  is,  that  every  Englifhman  may  claim  a  right  to  abide 
in  his  own  country  fo  long  as  he  pleafes ;  and  not  to  be 
driven  from  it  unlefs  by  the  fentence  of  the  law.  The  king 
indeed,  by  his  royal  prerogative,  may  iiTue  out  his  writ  ne  exeat 

'  %  laft.  589.  ■  Uld.  52,  53. 

»  2  Inft.  48i« 
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rcgnum  (13),  and  prohibit  any  of  his  fubjeds  from  going  into 
foreign  parts  without  licence  **•  This  may  be  neceflary  for 
the  public  fervice  and  fafeguard  of  the  commonwealth.  But 
no  power  on  earth,  except  the  authority  of  parliament,  can 
fend  any  fubje^  of  England  out  ofxht  land  againft  his  will; 
no,  not  even  a  criminal.  For  exile,  and  tranfportatiou,  are 
punilhments  at  prefent  unknown  to  the  common  law ;  and, 
whenever  the  latter  is  now  inBi£ted,  it  is  either  by  the  choice 
of  the  criminal  himfelf  to  efcape  a  capital  punifliment,  orelfe 
by  the  cxprcfs  dire£^ion  of  fome  modern  afl.  of  parliament  (14). 
To  this  purpofe  the  great  charter  ^  declares,  that  no  freeman 
flial]  be  bani(hed,unlcfs  by  the  judgment  of  his  peers,  or  by  the 
law  of  the  land.  And  by  the  habeas  corpus  a£l,  3 1  Car.  II.  c.  2. 
(that  fecond  mo^/ia  r/ir/s,  and  (lable  bulwark  of  our  liberties) 
it  i^  ena£ted,  that  no  fubje£b  of  this  realm, who  is  an  inhabitant 
of  England,  Wales,  or -Berwick,  (hall  be  fcnt  prifoner  into 
Scotland,  Ireland,  Jerfcy,  Guemfey,  or  places  beyond  the 
C  13^  ]  f*^asi  (where  they  cannot  have  the  full  benefit  and  protcc- 


"  F.  N.  B.  85. 


f  c.  29. 


(13)  See  p.  266. 

(14)  It  is  faid  that  exile  was  fird  introduced  as  a  poniOiment  by 
the  tc^^idature  in  the  39th  year  of  £liz.  when  a  ftatute  enadedthat 
**  fnch  rogues  as  were  dangeroas  to  the  inferior  people  ihould  be 
"  banifhed  the  realm  ;"  (39  £//«.  r.  4.  SeeBarr,  Jmt.  Stat,  269.) 
and  that  the  firft  ftatute  in  which  the  word  tranfportation  is  ufed  is 
the  tS  C.  II.  c.  3.  which  gives  a  power  to  the  judges  at  their  dif- 
crction  either  to  execute  or  tranfport  to  America  for  life,  the  Mofs- 
troo|t£rs  of  Cumberland  and  Northumberland,  (2  frtw^J.  498.) 
a  law  ivhich  very  unnecelTarily  was  continued  till  the  3 1  Geo.  II. 
€.  42 .  and  then  made  perpetual.  This  perhaps  is  the  only  inftance 
In  which  the  legiflature  has  extended  the  term  of  tranfjportation  be- 
yond fourteen  years.  But  to  perfons  capitally  convided  the  king 
frequently  offers  a  pardon  upon  condition  of  their  being  tranfported 
for  life.  Many  have  at  fir^  rejected  this  gracious  offer,  and  there 
have  been  one  or  two  inftances  of  perfons  fo  defperate  at  to  periift 
in  the  refufal,  and  who  in  confequence  fuffered  the  execution  of 
their  fentence. 
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lion  of  the  common  law;}  bat  that  all  fuch  imprifonments  Qiall 
be  illegal;  that  the  perfon,  who  fliall  dare  to  commit  another 
contrary  to  this  law,  (hall  be  difablcd  from  bearing  any  of- 
fice, (hall  incur  the  penalty  of  a  praemunire^  and  be  incapable 
of  receiving  the  king's  pardon  :  and  the  party  fuiFering  (hall 
fllfo  have  his  private  a£lion  againft  the  perfon  committing,  and 
all  his  aiders,  advifcrs,  and  abettors,  and  (hall  recover  treble 
cofts;  beCdes  his  damages,  which  no  jury  fhall  afTefs  at  lels 
than  five  hundred  pounds. 

The  law  is  in  this  refpefl  fo  benignly  and  liberally  con- 
ftrued  fcnr  the  benefit  of  the  fubjedb,  that,  though  wthin  the 
realm  the  king  may  command  the  attendance  and  fervice  of 
all  his  liegemen,  yet  he  cannot  fend  any  man  out  of  the 
realm,  even  upon  the  public  fervice ;  excepting  failors  and 
foldiers,  the  nature  of  whofe  employm^t  neceflarily  implies 
an  exception  :  he  cannot  even  conftitute  a  man  lord  deputy 
or  lieutenant  of  Ireland  againft  his  will,  nor  make  him  a  fo- 
reign ambaflador  *>«  For  this  might  in  reality  be  no  more 
than  an  honourable  exile. 

III.  The  third  abfolute  right,  inherent  in  every  Englifli- 
man,  is  that  of  property :  which  confifts  in  the  free  ufe,  en* 
joyment,  and  difpofal  of  all  his  acquifitions,  without  any  con- 
trol or  diminution,  fare  only  by  the  laws  of  the  land.  The 
original  of  private  property  is  probably  founded  in  nature,  a$ 
will  be  more  fully  explained  in  the  fecond  book  of  the  enfuing 
commentaries  :  but  certainly  the  modifications  under  which 
we  at  prefent  find  it,  the  method  of  conterving  it  In  the  pre- 
fent  owner,  and  of  tranflating  it  from  man  to  man,  are  en- 
tirely derived  from  fociety  ;  and  are  fome  of  thofe  civil  ad- 
vantages, in  exchange  for  which  every  individual  has  refigned 
a  part  of  his  natural  liberty.  The  laws  of  England  are  there- 
fore, in  point  of  honour  and  juftice,  extremely  watchful  inaf- 
certaining  and  prote£iing  this  right.  Upon  this  principle  the 
great  charter '  has  declared  that  no  freeman  (hall  be  diffeifed, 
or  divefted^  of  his  freehold,  or  of  his  liberties,  or  free  cuf- 
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tomsj  but  by'the  judgment  of  his  peers,  or  by  the  l^w  of  the 
Jartd.  And  by  a  variety  of  antient  ftatutes  *  it  is  enafted^ 
that  no  man's  lands  or  goods  (hall  be  feifed  hilo  the  king's 
'handsj  againil  the  great  charter,  and  the  law  of  the  land  j 
and  that  no  man  (hall  be  difinherited,  nor  put  out  of  his 
franchifes  or  freehold,  unlefs  he  be  duly  brought  to  anfwcr, 
and  be  forejudged  by  courfe  of  law ;  and  if  any  thing  be  done 
to  the  contrary,  it  fliall  be  redrefTed,  and  holdeu  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private 
property,  that  it  will  not  autliorize  the  leaft'  violation  of 
it ;  no,  not  even  for  the  general  good  of  the  whole  com^ 
munity.     If  a  new  road,  for  inftance,   were  to  be  made 
through  the  grounds  of  a  private  perfon,  it  might  perhaps 
be  exten(ively  bene(icial  to  the  public }  but  the  law  permits 
no  man,  or  fet  of  men,  to  do  this  without  confent  of  the 
owner  of  the  land.     In  vain  may  it  be  urged,  that  the  good 
of  the  individual  ought  to  yield  to  that  of. the  commjunity; 
for  it  would  be  dangerous  to  allow  any  private  man,  or  even 
any  public  tribunal,  to  be  the  judge  of  this  common  good, 
and  to  decide  whether  it  be  expedient  or  no.     Beddes,  the 
public  good  is  in  nothing  more  effentially  intereiled,  than  in 
the  prote£lion  of  every  individual's  private  rights,  as  model- 
led by  the  municipal  law.     In  this  and  fimilar  cafes  the  legif- 
lature  alone  can,  and  indeed  frequently  does,  interpofe,  and 
compel  the  individual  to  acquiefce.     But  how  does  it  inter- 
pofe  and  compel  ?  Not  by  abfolutely  dripping  the  fubjcft  of 
his  property  in  an  arbitrary  manner ;  but  by  giving  him  a  full 
indemni(ication  and  equivalent  for  the  injury  thereby  fuf- 
tained.     The  pu)>]ic  is  now  confidered   as  an  individual^ 
treating  with  an  individual  for  an  exchange.     All  tliat  the 
legiflature  does,  is  to  oblige  the  owner  to  alienate  his  pofTef- 
fions  for  a  reafonable  price ;  and  even  this  is  an  exertion  of 
power,  which  the   legiflature  indulges  with  caution,  and 
wluch  nothing  but  the  legiflature  can  perform  (15). 

•  5  Edw.  III.  c.  9.     15  Edw.  III.  ft.  5.  c.  4.     a8  Edw.  III.  c.  3. 

■  \  —  • 

(15)  But  by  the  lafl  highway  ad  (13   Geo.  III.  c.  78.)  two 

juIUces  may  either  widen  or  divert  any  highway  through  or  over 

any 
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Nor  is  this  the  only  inftancc  in  which  the  law  of  the  land 
has  poftponed  even  public  neceifity  to  the  facred  and  invio- 
lable rights  of  private  property •  For  no  fubjeft  of  England 
can  be  conftrained  to  pay  any  aids  or  taxes,  even  for  the  de- 
fence of  the  realm  or  the  fupport  of  government,  butfuchas 
arc  impofed  by  his  own  confent,  or  that  of  his  reprefenta- 
tlves  in  parliament.  By  the  flatute  25  £dw.  I.  c.  5.  and  6. 
it  is  provided,  that  the  king  fliall  not  take  any  aids  or  ta(kS|^ 
but  by  the  common  aflent  of  the  realm.  And  what  that  com-> 
mon  afTent  is,  is  more  fully  explained  by  34  £dw.  I.  ft.  4. 
c.  I.  whicht  ena£ts,  that  no  talliage  or  aid  (liall  be  taken 
without  the  aflcnt  of  the  archbifhops,  bifliops,  earls,  barons^ 
knights,  burgefles,  and  other  freemen  of  the  land  :  and  again, 
by  14  £dw.  Ill.'ft.  2.  c.  i.  the  prelates,  earls,  barons,  and 
commons,  citizens,  burgefles,  and  merchants  (hall  not  be 
charged  to  make  any  aid,  if  it  be  not  by  the  common  aflcnt 
of  the  great  men  and  commons  in  parliament.  And  as  this 
fundamental  law  had  been  (hamefuUy  evaded  under  many 

c  See  the  introdu^lion  to  the  great  nothing  more  than  a  fort  of  tranlUclon 

caxxta,  (fiiit.  Ox  n.)  fub'anno  12975  into  L»tJn  of  the  cor.finratio  cartarum, 

wherein  it  is  (hewn  that  this  llatuce  de  25   £dw.  I,  which  was  originally  pub« 

talfidpo  ncn  icnctdtttdo^  fuppofed  toh^ue  lilhed  in  the  Norman  language* 
been  made  in  34  Edw.  I,  is  in  reality 


any  pcrfon*s  foil,  even  vvithont  his  confent,  fo  that  the  new  way  (hall 
not  be  more  than  thirty  feet  wide,  and  that  they  pull  down  no 
building,  nor  tike  away  the  ground  of  any  garden,  park,  or  yard* 
But  the  farvcyor  (hall  offer  the  owner  of  the  foil,  over  which  the 
new  way  is  carried,  a  reafonable  compenfation,  which  if  he  refufes 
to  accept,  the  juftices  (hall  certify  their  proceedings  to  fome  ge« 
■eral  quarter  feffions,  and  the  furveyor  ihall  give  fourteen  dayi  no- 
tice to  the  owner  of  the  foil  of  an  intention  to  apply  to  the  feilions  ; 
and  the  juftices  of  the  feflions  fliall  impanel  a  jury,  who  (hall  aflefs 
the  damages,  which  the  owner  of  the  foil  has  fuAained,  provided 
that  they  do  not  amount  to  more  than  forty  years  parchafe.  And 
the  owner  of  the  foil  fliall  ftill  be  entitled  to  all  the  mines  within 
Qie  foil,  which  can  be  got  without  breaking  the  furface  of  the 
highway.  ^     .     . 

*      -  3      !  ftKceeding 


^40  The  Rights  Boor  I« 

fucceeding  princes,  by  compulfive  loans,  and  benevolences 
extorted  without  a  real  and  voluntary  confent,  it  was  made 
an  article  in  the  petition  of  right  3  Car.  I,  that  no  man  Ihall 
be  compelled  to  yield  any  gift,  loan,  or  benevolence,  tax,  or 
fuch  like  charge,  without  common  confent  by  a6^  of  parli»* 
ment.  And,  laftly,  by  the  ftatutc  i  W.  &  M.  ft.  2.  c.  z. 
it  is  declared,  that  levying  money  for  or  to  the  ufe  of  the. 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment ;  or  for  longer  time,  or  in  other  manner,  than  the  fame 
is  or  ihall  be  granted  ^  is  illegaL 

In  the  three  preceding  articles  we  have  taken  a  fliort  view 
of  the  principal  abfolute  rights  which  appertain  to  every  Eng- 
liihman.  But  in  vain  would  thefe  rights  be  declared,  afccr- 
tained,  and  prote£ied  by  the  dead  letter  of  the  laws,  if  the 
r  141  1  conftitution  had  provided  no  other  method  to  fecure  their  ac« 
fual  enjoyment.  It  has  therefore  eftablifhed  certain  other 
auxiliary  fubordinate  rights  of  the  fubjeft,  which  ferve  prin- 
cipally  as  outworks  or  barriers,  to  prote£i  and  maintain  in- 
violate the  three  great  and  primary  rights,  of  perfonal  fecurity, 
perfonal  liberty,  and  private  property.    Thefe  arc, 

1.  The  conftitution,  powers,  and  privileges  of  parUa- 
ment,  of  which  I  ihall  treat  at  large  in  the  enfuing  chapter. 

2.  The  limitation  of  the  king's  prerogative,  by  bounds,  fo 
certain  and  notorious,  that  it  is  impoflible  he  ihould  either 
miftake  or  legally  exceed  them  without  the  confent  of  the 
people.  Of  this  alfo  I  ihall  treat  in  it's  proper  place.  The 
former  of  thefe  keeps  the  legiflative  power  in  dueiiealth  and 
vigour,  fo  as  to  make  it  improbable  that  laws  ihould  be  en- 
adbed  deilru£live  of  general  liberty :  the  latter  is  a  guard  upon 
the  executive  power,  by  reftraining  it  from  atling  either  be- 
yoM  or  in  contradiction  to  the  laws,  that  are  framed  and 
cftabliihed  by  the  other. 

3.  -A  THiKD  fubordinate  right  of  ^very  EngliCbman  is  that 
•f  applying  to  the  courts  of  juftice  for  redrefs  of  injuries.. 

7  Siooe 
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Since  the  law  i$  in  England  the  fupreme  arbiter  of  every  man's 
life^  liberty^  and  property,  courts  of  juftice  muft  at  aU  times 
be  open  to  the  fubjed,  and  the  law  be  duly  adminifteted 
therein.    The  emphatical  words  of  magna  carta  **,  fpoken  in 
the  perfon  of  the  king,  who  in  judgment  of  law  (fays  fir£d« 
ward  Coke^)  is  erer  prefent  and  repeating  them  in  all  hit 
courts,  are  thefe  i  nuUi  vendemusy  nulU  negabimusy  aut  ixffert* . 
tnus  reBum  viljuftttiam :  <<  and  therefore  every  fubjedi,"  con« 
tinues  the  fame  learned  author,  <<  for  injury  done  to  him^/n 
«  ionisy  in  terrisy  vel  perfonay  by  any  other  fubjcfl,  be  he 
**  ecclefiaftical  or  temporal,  without  any  exception,  may  take 
**  his  remedy  by  the  courfe  of  the  law,  and  have  juftice  and 
^*  right  for  the  injury  done  to  him,  freely  without  fale,  fully 
<*  without  any  denial,  and  fpeedily  without  delay."    It  were 
cndlefs  to  enumerate  all  the  affirmativi  adis  of  parliament^ 
^Therein  juftice  is  dire£led  to  be  done  according  to  the  law  of  [  142  ] 
the  land :  and  what  that  law  is,  every  fubje£k  knows,  or  may 
know,  if  he  pleafes ;  for  it  depends  not  upon  the  arbitrary  will 
of  any  judge,  but  is  permanent,  fixed,  and  unchangeable,  un» 
leis  by  authority  of  parliament.     I  (hall  however  juft  men- 
tion a  few  negative  ftatutes,  whereby  abufes,  perverfions,  or 
debys  of  juftice,  efpecially  by  the  prerogative,  are  reftrained. 
It  is  ordained  by  magna  carta  %  that  no  freeman  (hall  be  out-> 
lawed,  that  is,  put  out  of  the  prote^ion  and  benefit  of  the 
laws,  but  according  to  the  law  of  the  land.     By  2  Edw.  IIL 
c«  8.  and  1 1  Ric.  11.  c.  10.  it  is  enadcd,  that  no  commands 
or  letters  (hall  be  fent  under  the  great  feal,  or  the  little  feal» 
the  fignet,  or  privy  feal,  in  difturbance  of  the  law }  or  to 
difturb  or  delay  common  right :  and,  though  fuch  command- 
ments  (hould  come,  the  judges  (hall  not  ceafe  to  do  right  s 
which  is  alfo  made  a  part  of  their  oath  by  ftatute  18  Edw,  IIL 
ft.  4.     And  by  I  W.  &  M.  ft.  2  c.  a.  it  is  declared}  that  the 
pretended  power  of  fufpending,  or  difpenfing  with  lawSj  or 
the  execution  of  laws,  by  regal  authority,  without  confent  of 
parliament,  is  illegal.    ^ 

«  c.  29.  «  c.  29. 

w»  loft.  <<. 
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Not  only  the  fubftantial  part,  or  judicial  decifions,  of  the 
law,  but  alfo  the  formal  part,  or  method  of  proceeding,  cannot 
be  altered  but  by  parliament:  for,  if  once  thofc  outworks  were 
demoK{hed,  there  would  be  an  inlet  to  all  manner  of  innova- 
tion in  the  body  of  the  law  itfelf.  The  king,  it  is  true,  may 
creft  new  courts  of  juftice  j  but  then  they  muft  proceed  ac- 
cording to  the  old  eftabliflied  forms  of  the  common  law.  For 
which  reafon  it  is  declared  in  the  ftatute  i6  Car.  I.  c.  lo* 
ifpon  the  diflblution  of  the  court  of  ftarchamber,  that  neither 
his  majefty,  nor  his  privy  council,  have  any  jurifdi£iion, 
power,  or  authority  by  Englifli  bill,  petition,  articles,  libel, ' 
(which  were  the  courfe  of  proceeding  in  the  ftarchamber, 
borrowed  from  the  civil  law,)  or  by  any  other  arbitrary  way 
whatfoever,  to  examine,  or  draw  into  qucftion,  determine,  of 
difpofcof  the  lands  or  goods  of  any  fubje£ls  of  this  kingdom  ^ 
i    '  but  that  the  fame  ought  to  be  tried  and  determined  in  the  or- 

dinary courts  of  juftice,  and  by  cotirft  of  law  ^ 

r  lA'X  1  ^'  ^^  ^^^^  fhould  happen  any  uncommon  injury,  or  in- 
fringment  of  the  rights  before-mentioned,  which  the  ordi-» 
nary  courfe  of  law  is  too  defeclive  to  reach,  there  ftill  re- 
mains a  fourth  fubordinate  right,  appertaining  to  every  indi- 
vidual, namely,  the  right  of  petitioning  the  king,  or  either 
houfe  of  parliament,  for  the  redrefs  of  grievances.  In  Ruffiz 
we  are  told  ^  that  the  czar  Peter  eftabliihed  a  law,  that  no 
fubjetl  might  petition  the  throne,  till  he  had  firft  petitioned 
two  different  minifters  of  ftate.  In  cafe  he  obtained  juftice 
from  neither,  he  might  then  prefent  a  third  petition  to  the 
prince ;  but  upon  pain  of  death,  if  found  to  be  in  the  wrong. 
The  confequcnce  of  which  was,  that  no  one  dared  to  offer 
fuch  third  petition  ;  and  grievances  feldom  falling  under  the 
notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
them.  The  reftridions,  for  fome  there  are,  which  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif- 
ferent ;  and  while  they  promote  the  fpirit  of  peace,  they  arc 
no  check  upon  that  of  liberty.  Care  only  muft  be  taken,  left, 
under  the  pretence  of  petitioning,  the  fubjcft  be  guilty  of  any 
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riot  or  tamult )  ashappenedin  the  opening  of  the  memorable 
(larliament  in  1640 :  and|  to  prevent  this^  it  is  provided  by 
the  ftatute  13  Can  II.  ft.  i,  c.  5.  that  no  petition  to  the  king^ 
oreithex<houfe  of  parliament,  for  any  alteration  in  church 
or  ftate,  (hall  be  figned  b7  above  twenty  perfons,  unlefs.the 
matter  thereof  be  aj^roved  by  three  juftices  of  the  peace,  or 
the  major  part  of  the  grand  jury  (16),  in  the  country ;  and  In 
London  by  the  lord  mayor,  aldermen,  and  common  council: 
fu>r  ihall  any  petition  be  prefented  by  more  than  ten  perfons 
at  a  time*  But,  under  thefe  regulations,  it  is  declared  by 
the  ftatute  i  W.  &  M.  ft*  2.  c.  2.  that  the  fubjeft  hath  a 
right  to  petition ;  and  that  all  commitments  and  profectttions 
for  fttch  petitioning  are  illegal. 

5.  The  fifth  and  laft  auxiliary  right  of  the  fabjefl,  that  I 
{tisH  at  prefent  mention,  is  that  of  having  arms  for  their  de- 
fence, fuitable  to  their  condition  and  degree,  and  fuch  as  are 
allowed  by  law.  Which  is  alfo  declared  by  the  fame  ftatute  ^  144  1 
I W.  &  M.  ft.  2.  c.  2.  and  it  is  indeed  a  public  allowance 
under  due  reftridions,  of  the  natural  right  of  refiftance  and 
feif-prefervation,  when  the  fan£lions  of  fociety  and  laws  are 
found  infufficient  to  reftrain  the  violence  of  oppreflion. 

In  thefe  feveral  articles  confift  the  rights,  or,  as  they  are 
frequently  termed,  the  liberties  of  Englifhmen:  liberties, 
more  generally  talked  of  than  thoroughly  undcrftood ;  and 
yet  highly  neceffary  to  be  pcrfe£kly  known  and  confidcred  by 
every  man  of  rank  or  property,  left  his  ignorance  of  the 
points  whereon  they  are  founded  fliould  hurry  him  into  fac* 
tion  and  Ucentioufnefs  on  the  one  hand,  or  a  pufillanlmous 
indifference  and  criminal  fubmifliori  on  the  other.     And  we 


-i^ 


(16)  Either  at  the  aihzes  or  quarter  feflions.  The  paniihment 
for  offending  agalnft  this  a£l  not.  to  exceed  a  fine  of  loo/.  and 
ifflprifonment  for  three  months.  Upon  the  trial  of  lord  George 
Gordon,  lord  Mansfield  and  the  court  declared,  that  they  were 
clearly  of  opinion  that  this  iktute  was  not  in  any  degree  affe£led 
by  the  bill  of  rights.  xJV.liM.  ft.  a.  f.  a  •    Doi^g.  571. 

VouL  N  have 
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have  fecn  that  thefe  rights  confift,  primarily,  in  the  free  en- 
joyment of  perfonal  fccurity,  of  pcrfonal  liberty,  and  of  pri- 
vate property.    So  long  as  thefe  remain  inviolate,  the  fub- 
jefl:  is  perfectly  free ;  for  every  fpecies  of  compulfive  tyranny 
and  oppreflTion  mud  aft  in  oppofition'to  one  or  other  of  thefc 
rights,  having  no  other  objeft  upon  which  it  can  poffibly  be 
employed.     To  prefervc  thefe  from  violation,  it  is  ncceflary 
that  the  conftitution  of  parliament  befupported  in  it*s  full 
vigour ;  and  limits,  ccrlaiinly  known,  be  fet  to  the  royal  pre- 
rogative.    And,  laftly,  to  vindicate  thefe  rights,  when  aftu- 
ally  violated  or  attacked,  the  fubjefta  of  England  are  enti- 
tled, in  the  firft  place,  to  the  regular  adminlftration  and  free 
courfe  of  juftice  in  the  courti  of  law  i  next,  to  the  right  of 
petitioning  the  king  and  parlianxent  for  redrefa  of  grievances  ^ 
and,  laftly,  to  the  right  of  having  and  ufmg  arms  for  felf- 
prefervation  and  defence.     And  all  thefe  rights  and  liberties 
jt  is  our  birthright  to  enjoy  entire  5  unlefs  where  the  lawa  of 
our  country  have  laid  them  under  neceflary  teftraints.     Re- 
ftraints  in  themfelves  fo  gentle  and  moderate,  as  will  appear 
upon  farther  inquiry,  that  no  man  of  fcnfe  or  probity  would 
tvifli  to  fee  them  flackencd.  For  all  of  us  have  it  in  our  choice 
to  do  every  thing  that  a  good  man  would  defirc  to  do  ;   and 
are  reftrained  from  nothing,  but  what  would  be  pernicious 
cither  to  ourfelves  or  our  fellow-citizens.  So  that  this  review 
C  ^45  }  of  our  fitaation  may  fully  juftify  the  obfervation  of  a  learned 
French  author,  who  indeed  generally  both  thought  and  wrote 
in  the  fpirit  of  genuine  freedom  * ;  and  who  hath  not  fcruplcd 
to  profefs,  even  in  the  very  bofom  of  his  native  country,  that 
the  Englifli  is  the  only  nation  in  the  world,  where  political 
or  citil  liberty  is  the  direft  end  of  it's  conffitutioH.    Recom- 
mending therefore  to  the  ftudent  in  our  laws  a  farther  and 
more  accurate  featch  into  this  cxtenfive  and/important  title, 
I  (hall  clofe  my  remarks  upon  it  with  the  expiring  wifti  of  the 
famous  father  Paul  to  his  country,  "  Esto  pbrpetua  !'* 

*  Montefci.  Sp.  L.  ai.  5* 
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?t4|T  j£  are  nexttotreatof  the  rights  and  duties  of  perfoh^^ 
)K#  .   a&tbey  are-  members  of  fociety,  and  ftand  in  varioi|9 
CdadoDs  to  each  other.    Thefe  relations  are  either  .public 
ifti^pafate :.  and  we  i^Lfirft  confider  thofe  that  are  public. 

Tmb  moft  univerfal  public  relation,  by  which  men  ares  . 
cgnaefted  together,  is  that  of  government  \  namely,  as  go« 
Tefoors  and  governed,  or»  in  other  words,  as  magifttates  and 
people.  Of  magiftrates  fome  alfo  are^rrmr,  in  Whom  the 
fiorereign  pdwer  of  .the  ftate  refidea  $  others  are  fub^r^nate^ 
deriving  all  their  authority  from  the  fapreme  magiftrate,  ac'^ 
countable  to  him  for  tKeit  conduct,  and  afitng  in  a»  inferior 
fccondary  fphere. 

In  all  tyrannical  governments  the  Aiprenie  magiftracy,  of 
.  the^ght  pf  both  making  and  of  enforcing  the  laws,  is  veiled 
in  .one  and  the  fame  man,  or  one  and  the  fame  body  of  men) 
.and  wherever  thefe  two  p6wers  are  united  together,  there  can 
be  no  public  liberty.    The  magiftrate  may  ena£l  tyrannical 
laws,  and  execute  them  in  a  tyrannical  manner,  fince  he  is 
poflefied,  in  quality  of  difpenfer  of  juftice,  with  all  the  power 
which  he  as  legiflator  thinks  proper  to  give  himfelf.     But, 
where  the  legiflative  and  executive  authority  arc  in  di(lin£t 
,  hands,  the  former  will  take  care  not  to  cntruft  the  latter  with 
fo  large  a  power,  as  may  tend  to  the  fubverfion  of  it's  own  in- 
dependence, and  therewith  of  the  liberty  of  the  fubjcft.  With 
:Vi{theiffareiiv£nglMQdthidfupreme  power  is  divided  into 

N  a  tw9 
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two  branches ;  the  one  legiflative^  to  wit,  the  parliament, 
conGfting  of  king,  lordf,  and  commons  i  the  other  executive, 
conCfting  of  the  king  alone.  It  will  be  the  bufinefs  of  .this 
chapter  to  confider  the  Britiih  parliament ;  in  which  the  le- 
giflative  power,  and  (of  courfe)  the  fupreme .  and  abfolutc 
authority  of  the  date,  is  veiled  hj  our  conftitution. 

Thb  original  or  firft  inftttution  of  parliament  is  one  of 
thofe  matters  which  lie  fo  far  hidden  in  the  dark  ages  of  an- 
tiquity, that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word*  parliament,  itfelf,  fparkment  or 
colloquium,  as  fome  of  our  hiftorians  tranflate  it,)  is  compata* 
tively  of  modern  date }  derived  from  the  French,  and  fignify* 
ing  an  aflembly  that  met  and  conferred  together.  It  was  firft 
applied  to  general  afiemblies  of  the  ftates  under  Louis  VII 
in  France,  about  the  middle  of  the  twelfth  century  *  ( i )«   But 

a  Mod.  Ua*  Hift.  xxtii.  307.    The      la  the  preamble  to  the  Ibtute  of  Wefts, 
firft  mention  of  it  in  our  ftatute  law  is      1.3  Edw.  I.  ji,  D*  1171. 

( t )  The  word  parUamentum  was  not  ufed  in  England  till  the  reign 

-  of  Hen.  III.  (Pryn.  on  4  Inft,  2.)    Sir  Henry  Spelman  in  his  Glof- 

iary  (*uoc.  PttrL)  fsys,  Johannes  rtx  bauJ dicam  parUamentum,  nam 

hoc  nomen  non  turn  emicuit,  fed  communis  concilii  re^iformam  et  coac* 

tionem  perj^icuam  dedit. 

It  was  from  the  ufe  of  the  word  parUamentum  that  Prynne  dilco* 
vered  lord  Coke's  manufcript^  Modus  ttntndi  parUamentum  tempore 
regis  Ed<wardi9filii  regis  Ethetdredi^  He.  to  be  fpurioas.  Lord  Coke 
fet  a  high  value  upon  it,  and  has  affured  us»  <<  that  certain  it  is, 
this  modus  was  rehearfcd  and  declared  before  the  conqueror  at  the 
conqueft,.  and  by  him  approved.  (4  Infi.  12.)  Bat  lor  many 
reigns  after  this  word  was  introduced*  it  was  indifcriminately  ap- 
plied to  a  fefiion  and  to  the  duration  of  the  writ  of  fummons ;  we 
now  confine  it  to  the  latter,  viz.  to  the  perbd  between  the  meeting 
•  after  the  return  of  the  writ  of  fummons  and  the  diflblution.  £ty - 
mology  is  not  always  frivolous  pedantry ;  it  fometimcv  may  afford 
an  ufeful  comment  upon  the  original  fignification  of  a  woid.  No 
inconfiderable  pains  have  been  bedowed  by  learned  men  in  analy. 
fing  the  word parUament ;  though  the  following  fpedmens  will  (erre 
rather  to  amufe  than  to  inftrua:  *'  The  word  parlitme W  fiuth 


it  is  certain  that,  long  before  the  introdu£lion  of  the  Norman 
language  uito  England^  all  matters  of  importance  were 
debated  and  fettled  in  the  great  councils  of  the  realm*  A 
pradice^  which  feems  to  have  been  nniverfal  among  tiie 
2K)rthem  nations^  particularly  the  Germans  ^i  and  carried 


one,  «'  u  compounded  offarium  lamgnttim;  becaufc  (at  he  thinks) 
''  the  peers  of  the  realm  did  at  thefe  aiTemblies  lament  and  com* 
*'  plain  each  to  the  other  of  the  enormities  of  the  coontry.  and 
*'  thereopon  provided  redrefs  for  the  fame."  (Lamb.  Arch.  235.) 
Whitelocke,  in  his  notes  (174.),  declares,'*  that  this  derivation  of 
"  parliament  is  a  fad  etymology/'  Lord  Coke  and  many  others 
fiy,  that  **  it  is  called  parliament  becanfe  every  member  of  that 
**  coort  fhoold  fincerely  and  difcreetly  farler  la  mmty  fpeak  his  mind 
''  for  the  general  good  of  the  commonwealth/'  (Co*  Lin,  1 104) 
Mr.  Lambard  informs  as,  that  **  Lawrence  Vallo  miiliketh  this 
"  derivation/'  {^Arch.  236.)  And  Lawrence  Vallo  is  not  iingnlari 
for  Mn  Barrington  afiures  us,  that  '*  lord  Coke's  etymology  of  the 
*'  word  parliament  from  fpeaking  one's  mind  has  been  long  ex- 
''  pkxled.  If  one  might  prefnme  (adds  he)  to  fubftitute  another 
"  in  it's  room  after  fo  many  gneiTes  by  others,  I  ihoald  fuppofe 
"  it  was  a  compoond  of  the  two  Celtic  words  parly  and  nunt^  or 
*'  mnd.  Both  thefe  words  are  to  be  found  in  Bullet's  Celtic  Die* 
"  tionary  publifhed  at  Befan^onin  1754.3d  vol.fol.  He  renders 
*'  /tfri/Jr  by  the  French  infinitive  farler ;  and  we  ufe  the  word  in 
''  England  as  a  fabllantive,  viz.  parity  ;  ment  or  mend  is  rendered 
"  quoHtitit  ah9ndanc€*  The  word  parliament  therefore  being  re- 
'*  iblved  into  it's  confBtnent  fyllables,  may  not  improperly  be  faid 
"  to  figntfy  what  the  Indians  of  North  America  call  a  Great 
'<  Talk/'  I  (hall  leave  it  to  the  reader  to  determine  which  of 
thefe  derivations  is  moil  defcriptive  of  a  parliament;  and  par- 
haps  after  fo  much  recondite  learning  it  may  appear  prefumptuous 
in  me  to  obferve,  that  parliament  imported  originally  nothing  more 
than  a  council  or  conference;  and  that  ment  in  parliainent  has  no 
more  iignification  than  it  has  m  impeachment,  engagement,  impri- 
fonmeDt#. hereditament,  and  ten  thonfand  others  of  the  fame  nature^ 
though  the  civilians  have  adopted  a  firoilar  derivation,  viz.  teftament 
from  t^ari  mmm.    Tsy.  Civ.  Law.  70. 
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by  thtm  intd  all  the  countries  6f  Europe,  which  they  overt 
fan  at  the  diflblution  of  the  Roman  empire.  Relics  of  which 
conftitution,  under  various  modi^cations  and  changes,  are*^ 
^iir  to  be  met  with  in  the  diets  of  Polanil,  Germany,  and 
Sweden,  and  the  aflembly  of  the  eftates  in^Franoe « :  for  what 
is  there  now  palled  the  parliament  is  only  the  fupreme  court 
0f  juftice,  coriQfting  of  the  peers,  certain  dignified  epcl6tiaf- 
tics  and  judges ;  which  neither  is  in  pra£tice,  nor  is  fup- 
pofed  to  be  in  theory,  a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held 
immemorially,  under  the  feveral  names  of  mtchel-fyngth  or 
great  council j  michl-gemote  or  great  meeting,  and  more  frc- 
r  148  ]  q^^^^^y  'wittetia-getnotef  or  the  meeting  of  wife  men.  It  was. 
alfo  lliJed  in  Latin,  commune  concilium  regni,  magnum  conci^ 
Hum  regifi  curia  magna ^  conventus  magnatum  vel  procerum,  aj- 
Jifa  generalise  and  fometimes  communitas  regni  Angliae ''.  We 
have  inftances  of  it's  meeting  to  order  the  affairs  of  the  king*  - 
dom,  to  make  new  laws,  and  to  mend  the  old,  or,  as  Flcta  • 
expreflcs  it,  *'  novis  injuriis  emerfis  nova  conjlituere  rtmediaj* 
fo  early  as  the  reiga  of  Ina  king  of  the  wetf  Sa?cons,  Offa 
king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in  the 
feveral  realms  of  the  heptarchy.  And,  after  tKeir  union, 
the  mirror  ^  informs  us,  that  king  Alfred  ordained  for'  a 
perpetual  ufoge,  that  thefe  councils  fliould  meet  twice  in  the 
year,  or  oftener,  if  need  be,  to  treat  of  the  government  of. 
God's  people ;  how  they  fhould  keep  themfclves  from  fin, 
fliould  live  in  quiet,  and  ihould  receive  ri^ht*  0|ir  fucceedr 
ing  Saxon  and  Daniih  monarchs  held  frequent  councils  of 
this  fort,  as  appears  from  their  refpeftive  codes  of  laws  \  the 
fitles  whereof  ufually  fpeak  them  to  be^nafled,  either  by  the 
king  with  the  advice  cfhis  wittena-gemotc,  or  wife  men,  as, 
f*  haecfunt  injlituta^  quae  Edgarus  rex  confilio  fapicntum  fuorum 
««  inJiUuit  i*^  or  to  be  cnadled  by  thofe  fages  with  the  advice 

c  Thefc  were  aflcmblcd  for  the  la  ft        *  Glanvil.  /.  13.  c.  5ft.  /.  9.  f.  io» 

time,  A.  D.  1561.  (See  Whitclockc  of  —  Pref.  9  Rep.— 2  ln(l.^6. 
^ri.  c.  72.)  or  according  to  Robertfooy        <  /.  2.  r.  ft* 
Ji.  Z).  1614.     (Ilift.  Cha.  V.  i.  3O9.)         '  C.  !•  §  3, 
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of  the  king,  as«  ^f  iaecfuntjuScla^  quae  fapientes  coHfilU  regis 
*1  Btbeljlatn  Uifiltiuruntf  or  laftly,  to  be  enaded  by  theia 
both  togethes>  as,  <^  baec  funt  it^itutiomsy  quat  rfx  Edmvndus 
^*  ^  epijco^fyi  cumfafietaihusjuls  Viftkuerunt  .^* 

There  is  alfo  no  doubt  but  t^iefe  great  councils  were  oe» 
cafionally  held  aader  the  firft  princes  of  the  Norman  line. 
Glanvil,  who  wrote  in  the  reign  of  Heiyry  the  fecond^ 
fpeaking  of  the  particular  amount  of  an  amevcement  in  the 
(heriflfs  court,  fays,  it  had  never  been  yet  afcertaiaed  by  the 
general  affife,  or  ^tdembly,  but  was  left  to  the  cuftom  of  par^ 
ticular  counties  K  Here  the  general  afllfe  is  fpoken  of  as  a 
meeting  well  known,  audit's  ftatutes  or  decifions  are  put  in 
amanifeft  contradiftin£bion  to  cuftom,  or  the  common  law^r  149  ] 
And  in  Edward-the  third's  time  an  a£l  of  parliament,  made 
in  the  reign  of  William  the  conqueror,  was  pleaded  in  the 
cafe  of  the  abbey  of  St«  EdmundVburj,  and  judicially  aL> 
lowed  jby  tht  court  \ 

Hence  it  indifputaUy  appears,  that  parliaments,  or  ge^ 
aeral  councils^  are  coeval  with  the  kingdom  itfelf.  How  thofe 
parliaments  were  condituted  and  compofed,  is  another  quet 
tion»  which  has  been  matter  of  great  difpute  among  our 
learned  antiquaries ;  and,  particularly,  whether  the  com* 
mons  were  fummoned  at  all ;  or  if  fummoned,  at  what  pe<p 
riod  they  began  co  form  a  dilLiuA  aflcmbly.  But  it  is  not 
my  intention  here  to  enter  into  controverfics  of  this  fort.  I 
hold  it  fufficient  that  it  is  generally  agreed,  that  in  the  main. 
the  conftitution  of  parliament,  as  it  now  (lands,  was  marked 
out  fo  long  ago  as  the  feventeenth  year  of  king  John,  A.  Dp 
1215,  in  the  great  charter  granted  by  that  prince ;  whereia 
he  promifes  tp  fummon  all  arch-bifliops,  biOiops,  abbots, 
earls,  and  greater  barons,  perfonally  5  and  all  other  tenants 
in  chief  under  the  crown,  by  the  fticriff  and  bailifl^  \  to  meet 

%  Sluanta  effi  dthestper  nultam  affifam    e»  lO. 
pmtrmlem  detemunatum  tjiyjedpro  eonfut'         ^  Year  book*  %l  Edw*  III.  6o« 
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at  a  certain  pUice>  with  forty  days  notice,  to  aflefs  aids  and 
fctttages  when  neceflary.  And  this  conftitution  has  fubfift* 
ed  in  fad  at  leaft  from  the  year  1266,  49  Heti.  Ill:  there 
being  (till  extant  writs  of  that  date,  to  fummon  knights,  citi<* 
zens,  and  bargefies  to  parliament  (2).  I  proceed  therefore  to 
inquire  wherein  confifts  this  conftitution  of  parliament,  as  it 
now  ftands,  and  has  ftood  for  the  fpace  of  at  leaft  five  hun- 
dred years.  And  in  the  profecution  of  this  inquiry,  I  (hall 
confider,  firft,  the  manner  and  time  of  it's  aficmhling:  fe- 
condly,  it's  conftituent  parts :  thirdly,  the  laws  and  cuftoms 
relating  to  parliament,  confidered  as  one  aggregate  body : 
fourthly  and  fifthly,  the  laws  and  cuftoms  relating  to  each 
houfe,  feparately  and  diftin£\ly  taken  s  fixthly,  the  methods 
of  proceeding,  and  of  making  ftatutes,  in  both  houfes :  and 
laftly,  the  manner  of  the  parliament's  adjoumnient,  prorogsk* 
tion  and  diflblution* 

r  |rQ  1  I-  As  to  the  manner  and  time  of  aflembUng.  Tfaeparlia*. 
ment  is  regularly  to  be  fummoned  by  the  king's  writ  or  letter^ 
ifiued  out  of  chancery  by  advice  of  the  privy  council,  at  leaft 
ibrty  days  before  it  begins  to  fit  (3  ).  It  is  a  branch  of  the  royal 
prerogative,  that  no  parliament  can  be  convened  by  its  own 
authority,  or  by  the  authority  of  any,  except  the  king  alone. 
And  this  prerogative  is  founded  upon  very  good  reafon.  For^ 
fuppofing  it  had  a  right  to  meet  fpontaneouily,  without  being 


(s)  The  origin  and  progrefs  of  parliaments  and  our  conftittt* 
don  will  be  difciiired  at  large  in  the  fdpplemental  volume. 

(3)  This  is  a  provifion  of  the  magna  charts  of  king  John  ifacii'- 
mtts/ummenirip  &r.  ad  cert  urn  diim/eilicet  ad  terminum  quadraginia 
Serum  ad  mimu  et  ad  cerium  locum*  (Black.  Mag.  Ch.  Joh.  14.)  It 
is  enforced  by  7  &  8  W.  c  25.  which ^.  enads  that  there  ihall  be 
forty  days  between  the  telle  and  the  return  of  th)!  writof  furomons ; 
and  this  time  is  by  the  onifbrm  pradice  fince  the  union  extended  to 
fifty  days.  (2  Hat/,  23;.)  This  pradice  was  introduced  by  the 
22d  article  of  the  zEt  of  uaion,  which  required  that  time  between 
the  tefte  and  the  return  of  the  writ  of  fummons  for  the  firft  par* 
liamcnt  of  Great  Britain. 
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called  together,  it  Is  ImpolTible  to  conceive  that  a}!  the  mem- 
bers, and  each  of  the  houfes,  would  agree  unaqimpufly  upon 
the  proper  time  and  place  of  meeting  \  and  if  half  of  the 
members  met,  and  half  abfented  themfelves,  who  (hall  deter* 
mme  which  is  really  the  legiflative  body,  the  part  aflembledy 
or  that  which  ftays  away  ?  It  is  therefore  necefTary  that  the 
parliament  ihould  be  called  together  at  a  determinate  time 
and  place :  and  highly  becoming  it's  dignity  and  independ- 
ence, that  it  ihould  be  called  together  by  none  but  one  of 
it's  own  conftituent  parts :  and,  of  the  tliree  conftituent 
parts,  this  oQice  can  Only  appertain  to  the  king  ;  as  he  is  a 
Cngle  perfon,  whofe  will  may  be  uniform  and  (leady  j  the 
firft  perfon  in  the  nation,  being  fuperior  to  both  houfes  in 
dignity;  and  the  only  branch  of  the  Icgiflature  that  has  a 
feparate  exiftcnce,  and  is  capable  of  performing  any  a£l  at  a 
time  when  no  parliament  is  in  being  '•  Nor  is  it  an  exception 
to  this  rule  that,  by  fome  modern  ftatutes,  on  the  demife  of 
a  king  or  queen,  if  there  be  then  no  parliament  in  being,  the-  • 
lad  parliament  revives,  and  it  is  to  (it  again  for  (ix  months,  un- 
kfs  diJoIved  by  the  fucceflbr:  for  this  revived  parliament 
muft  have  been  originally  fummoned  by  the  crown  (4). 

It  is  true,  that  by  a  (latute,  16  Car.  I.  c.  i.  it  was  enaft-  [  |r i  T 
ed,  that,  if  the  king  negleded  to  call  a  parliament  for  three 
ycarft,  the  peers  might  aflemble  and    iSiie  out    writs   for 
chooiing  one  ;  and,  in  cafe  of  negledl  of  the  peers,  the  con* 
ftituents  might  meet  and  eled  one  themfelves.    But  this^'if 

*  By  motives   fomevrhat  fimilar  to  which  their   hiftorUnt  hare  alBgned 

tbefe  the  republic  of  Venice  was  a£bi-  thefe^  ms  the  princtittl  reafoos.  i.Thf 

atedf  wbm  towards  the  eod  of  the  fe*  propriety  of  having  the  execottve  power 

vcoth  century  it  aboliflied  the  tribunea  a  part  of  the  legiflatiYe,  or  fenate  $  to 

•f  the  people,  who  were  annoally  chofea  which  the  former  aimaal  magiftratea 

by  the  fefcral  diilrids  of  the  Venetian  wecexK>t  admitted,  a.  The  neceifityof 

tcrrittcy^  and  conftituted  a  doge  in  their  liaviog  a  fingle  perfon  to  convoke  ths 

flod;  in  whom  the  executive  power  great  council  when  ieparatcd.    (Mod* 

M  the  ftate  at  prelent  refides.     For  Un.  Hift.  xxvii.  15.) 


(4)  Seep.  i88. 
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ever  put*  in  pra£lipe,  would  have  been  liable  to  all  the  incon* 
veniencies  I  have  juft  now  ftated :  and  the  a£t  itfelf  was 
eftcemed  fo  highly  detrimental  and  injurious  to  the  royal 
prerogative,  that  it  was  repealed  by  flatute  i6  Car.  II,  c^  x» 
Trom  .thence  therefore  no  precedent  can  be  drawn. 

It  is  alfo  true,  that  the  convention-parliament,  whie^ 
.reftored  king  Charles  the  fecond,  met  above  a  month  before 
his  return ;  the  lords  by  their  own  authority,  and  the  com* 
snons  in^  purfuance  of  writs  iflued  in  the  name  of  the  keepers 
of  the  liberty  of  England  by  authority  of  parliament :  and 
that  the  faid  pariiament  fat  till  the  twenty-ninth  of  December, 
full  feven  months  after  the  reftoration ;  and  ena£led  many 
laws,  feveral  of  which  are  ftill  in  force.  But  this  was  for  the 
neceflity  of  the  thing,  which  fuperfedes  all  law ;  for  if  they 
had  not  fo  met,  it  was  morally  impoflible  that  the  kingdom 
ihould  have  been  fettled  in  peace.  And  the  firft  thing  done 
after  tlie  king's  return  was  to  pafs  an.afl  declaring  this  to 
be  a  good  parliament,  notwithftanding  the  defe£b  of  the 
king's  writs  *.  So  that,  as  the  royal  prerogative  was  chiefly 
wounded  by  their  fo  meeting,  and  as  the  king  himfelf,  who 
,  alone  had  a  right  to  objedl,  confented  to  wave  the  objeftion, 
this  cannot  be  drawn  into  an  (^pcample  in  prejudice  of  Ae 
rights  of  the  crown.  Befides  we  (hould  a)fo  remember,  that 
it  was  at  that  time  a  great  doubt  among  the  lawyers  ^  whe- 
ther even  this  healing  a£t  made  it  a  good  parliament ;  and 
held  by  very  many  in  the  negative :  though  it  fc;cms  to  Have 
teen  too  nice  a  fcruple  (5  ).  And  yet,  out  of  abundant  caution, 
it  was  thought  neceflary  to  confirm  it's  a£ls  in  the  next  parr 
^ament,  by  ftatute  13  Car.  II.  c.  7.  &  c.  14. 

t  Stat.  12  Car.  Il<  c.  i«  k  i  Sid.  i. 


(5)  William  Drake»  a  merchant  of  London,  ^as  impeached  for 
writing  a  pamphlet  intitled,  Tbt  Long  Parliament  re^HfeJ,  b^ 
which  he  maintained*  that  there  could  be  no  legiflative  authority 
uU  thai  wat  I«gaUy  and  regularly  diiTolved  by  the  king  and  the 
Ctvo  hottfes  of  parliament,  according  to  the  1 6  Car.  I.  c.  7.  Cwf . 
Jour,  zo  Nov.  i6$Q. 
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It  is  likewife  true>  that  at  the  time  of  the  revoluttoiiy 

^.  U.  i688>  the  lords  and  commons  by  their  own  authority, 

and  upon  the  fummons  of  the  prince  of  Orange,  (afterwards 

king  Williamj)  met  in  a  convention,  and  therein  difpofed  of 

the  crown  and  kingdom.     But  it  mu(t  be  remembered,  that 

this  afiembling  was  upon  a  like  principle  of  neceflity  as  at  the 

reftoration ;  that  is,   upon  a  full  convi£lion  that  king  James 

the  fecond  had  abdicated  the   government,  and  that  the 

throne  vras  thereby  vacant :  which  fuppofition  of  the  indivi* 

dual  members  was  confirmed  by  their  concurrent  refolution, 

when  they  a£hially  came  together*     And,  in  fuch  a  cafe  as 

the  palpable  vacancy  of  a  throne,  it  follows  ex  neceJfttflU  rei^ 

that  the  form  of  the  royal  writs  muft  be  laid  afide,  othcrwife 

no  parliament  can  ever  meet  again.    For,  let  us  put  another 

poflible  cafe,  and  fuppofe,  for  the  fake  of  argument,  that 

the  whole  royal  line  fhould  at  any  time  fail  and  become  ex«* 

tin£t,  which  would  indifputably  vacate  the  throne :  in  this 

fituation  it  feems  reafonable  to  prefume,  that  the  body  of  the 

pation,  confifting  of  lords  and  commons,  would  have  a  right 

fo  meet  and  fettle  the  government ;  otherwife  there  muft  be 

no  government  at  all.     And  upon  this  and  no  other  principle 

did  the  convention  in  1688  affcmble.    The  vacancy  of  the 

throne  was  precedent  to  their  meeting  without  any  royal 

fummons,  not  a  confequence  of  it.    They  did  not  aflemblc 

without  writ,  and  then  make  the  throne  vacant;  but,  the 

throne  being  previoufly  vacant  by  the  king's  abdication,  they 

Siflembled  without  writ,  as  they  muft  do  if  they  aflembled  at 

alL    Had  the  throne  been  full,  their  meeting  would  not  have 

been  regular ;  but,  as  it  was  really  empty,  fuch  meeting  be* 

i:ame  abfoltttely  neceiTary.     And  accordingly  it  is  declared  by 

ftatute  I  W.  &  M.  ft«  i.  c.  i.  that  this  convention  was  really 

^e  two  houfes  of  parliament,  notwithftanding  the  want  of 

writs  or  other  defedls  of  form.    So  that,  notwithftanding 

thefe  two  capital  exceptions,  which  were  juftifiable  only  on 

a  principle  of  neceility,   (and  each  of  which,  by  the  way^ 

induced  a  revolution  in  the  government,)  the  rule  laid  dowi^ 

is  in  general  certain^  that  the  king,  only^  can  convoke  ^ 

Amu 
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And  this  hj  the  antient  ftatutes  of  the  realm  ^  he  is  bound 
to  do  ercry  year,  or  oftener,  if  need  be.  Not  that  he  is,  or 
ever  was,  obliged  by  thefe  ftatutes  to  call  a  new  parliament 
erery  year;  bat  only  to  permit  a  parliament  to  fit  annually 
for  the  redrefs  of  grievances,  and  difpatch  of  bttfinefs,  if  need 
he  (6).  Thefe  laft  words  are  fo  loofe  and  vague,  that  fuch  of 

1 4  Edw.  III.  c.  r4.  36  Edw.  III.  c.  io» 


(6)  Mr*  Granville  Sharp»  id  a  treatife  pablifhed  fome  years  agp» 
argued  ingenioufly  againft  thi$  confVrudUon  of  the  4  £d.  IIL  and 
maintained  that  the  words,  if  need  bt^  referred  only  to  the  preced- 
ing word,  oftener.  So  that  the  true  fignification  was,  that  a  par* 
liament  fliould  be  held  once  every  year  at  all  events ;  and  if  there 
ftould  be  any  need  to  hold  it  oftener,  then  more  than  once.  (See 
his  Declaration,  &c.  p*  166.)  The  cotemporary  records  of  parlia- 
ment, in  fome  oi  which  it  is  fo  exprefied  without  any  ambigaicy^ 
prove  beyond  all  controverfy  that  this  is  the  true  conflrodlion.  \m 
ancient  times  many  favourite  laws  were  frequently  re-ena£led. 
In  the  50  Ed.  III.  it  is  exprefsly  and  abfolutely  declared,  that  a 
parliament  (hould  be  held  once  a  year.  Kot.  Pari.  No.  186.  Iq 
the  1  R.  II.  we  find  again  another  petition  from  the  commons^ 
that  a  parliament  fhould  be  held  once  a  year  at  the  leafi  :  <«  ^lu 
''  plefe  a  1^  dit  5'  de  ienir  farUmfnt  un  faetx  far  an  au  meynz^  ei 
"  ceo  en  lieu  cMvenaile,*'  The  king's  anfwer  is,  **  As  to  that 
'*  parliament  ihall  be  held  every  year,  let  the  datuces  thereupon 
^  be  kept  and  preferved  ;  bat  as  to  the  place  where  the  parliament 
'*  (hall  be  held,  the  king  will  therein  do  his  pleafure."  (^a#. 
FarL  No.  95.)  And  in  the  next  year,  the  king  declared  he  had 
fummonedthe  parliament,  becaufe  it  was  ordained  that  parliament 
ihould  be  held  once  a  year.  {Roi,  Pari,  2  R.  II.  No.  4.) 

But  I  can  by  no  means  agree  with  Mr.  Sharp,  and  thofe  who 
contend  that  it  is  the  meaning  of  thefe  records  and  Hatutes  that 
there  fliould  be  an  ele£lton  every  year*  The  word  parliament  at 
that  time  did  not  necefTarily  include  any  fuch  idea ;  for  it  is  every 
where  applied  to  a  feflion  without  any  diflindlion,  whether  it  was 
held  after  a  prorogation  or  a  difTolution.  (Rot.  Pari,  pajjim.)  It 
is  true  that  for  fome  time  after  the  houfe  of  commons  was  regularly 
eftablifhed     difiblntions    were  frequent;   for  at  that  time   the 

tleAor^ 
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o«r  monarchs  as  were .  inclined  to  govern  witliout  parlia* 
mcnts,  n^leded  the  convoking  them  fometimes  for  a  very 
conixderable  period,  under  pretence  that  there  was  no  need  of 
them.  But,  to  remedy  this,  by  the  ftatute  16  Car.  II.  c.  u 
it  is  ena&edfthat  the  fitting  and  holding  of  parliaments  ihaU 
sot  be  itttermitted  above  three  years  at  the  moft.  And  by  the 
ftatute  I  W.  &  M.  ft.  2.  c.  2.  it  is  declared  to  be  one  of 
the  rights  of  the  people,  that  for  redrefs  of  all  grievances^ 
and  for  the  amending,  ftrengthening,  and  prcferving  the  laws^ 
parliaments  ought  to  be  held  frequefitly.  And  this  indefinite 
frequency  is  again  reduced  to  a  certainty  by  ftatute  6  W.  &  M* 
€•  2.  which  ena&Sy  as  the  ftatute  of  Charles  the  feqpnd  Iia4 


eledors  w:ere  (bw,  and  a  ii^at  in  parliament  was  considered  rather  .a 
harden  to  be  avoided  than  a  dilHndion  to  be  folicited ;  and  the 
.members  were  not  enabled  to  recover  their  wages  till  the  kbg  Jiad 
difcharged  them  from  further  attendance,  by  patting  an  end  to 
the  parliament.  In  the  iirft  reigns  after  the  reprefentation  of  tlie 
commons  was  eftabli(bed»  the  duration  and  intermiflions  of  par« 
liaments  were  ihopt ;  but  for  feveral  reigns  preceding  the  revolu« 
tiODy  both  had  become  extended  to  fach  a  length »  that  it  became 
neceflkry  for  the  parliament  to  interpofe  it's  authority »  and  fix  fome 
limits  to  it*s  own  exiftence. 

In  the  ibllowing  rdgns,  the  kmgeft  doratiotts  and  intermii&ons 
were  nearly  as  follows : 

Duratioa.  Intermiifion. 

6  years. 

-  4 

•        -       6 

-  la 

4 

Sse  the  printed  Report  of  the  Committee  to  examine  Precedents 
in  Impeachments,  19  April,  i79i>  (p*  16.  et  fiq.)  In  Ireland 
there  was  no  reg;alar  meeting  of  the  parliament  from  1666  till 
169a  \  and  from  the  reign  of  Queen  Anne  in  1 703,  it  afTembied 
only  once  in  two  years,  till  1783.;  fince  which  dme  it  has  (at  every 
year  as  in  England.  ( Lord  Mountmor.  419*) 

done 
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-done  before,  that  a  new  parliament  ihaAl  be  called  tiritiun  tiiroe 
"    years  "^  after  the  detennination  of  the  former  (7}* 

n.  Thb  conftituent  parts  of  a  parliament  are  the  next 
objects  of  our  inquiry.  And  thefie  are^  the. king's  majeftj^ 
fitting  there  in  his  royal  .political  G;q»city»  and  the  throe 
cftates  of  the  rcabn ;  the  lords  fpiritual,  ^the  lords  temporal, 

•  (^0  fit^  together  with- the  king,  in  one  houle)  and  the  com* 
.jnons,  who  fit  by  themfelvcs  in  a&other.  And.  the  king  and 
*^fe  three  eftates,  together,  form  the  great  corporation  or 
'  body  politic  of  the  kingdom  %  of  which  the  king  is  faid  to  b^ 
^utf  principium^  it  finis.  For  upon  th^hr  coming  together 
the  king  meets  them,  either  in  perfon  or  by  reprefentation  j 
without  which  there  can  be  no  beginning  of  a  parliament  o  ; 
-and  he  alfohas  alone  the  power  of  diflblving  them. 

Z  ^54  J     Ir  is  highly  neceflary  for  prefcrving  the  balance  of  the 
conftitution,  that*  the  executive  power  fliould  be  a  branchy 

•  n  This    Is  the  fame   penod,   that  ■  4  left,  i,  s.     Sut.  x  Elis.  c.  ^m 

•  U  allowed  in    Svreden   for  illte^n}^       Hale  of  Pari.  x«  , 
ting  thrir  geoeril  djeta,  or  ^arliimeataty          0  4  laft.  6» 

Mod.  Un.  Hift.  xxxiU.  1 5. 


(7}  This  part  of  the  ilatute  6  W.  &  M.  c.  a.  confirms  the  ftatute 
16  Car.  !!•  c.  li  in  declaring,  that  there  (hall  not  be  a  longer  xq. 
terval  than  three  years  after  adiflblution ;  bat  the  1 6  Car.  II.  feems  to 
be  more  extenfive  in  it's  operation,  by  providing  that  there  fhsUI 
not  be  an  intermiffion  of  more  than  three  years  after  any  fitting  of 
parliament,  which  will  extend  alfo  to  a  prorogation.  But  as  the 
mndny  vuEt,  and  the  land-tax  and  malt-tax  adls  are  pafled  for  one 
year  only,  thefe  two  flatates  are  now  of  litde  avail,  for  the  par- 
liament muft  neceiTarily  be  fammoned  for  the  difpatch  of  bufineii 
once  ^very  year.  In  ancient  times,  efpecisOIy  before  the  aboltdon 
of  the  feudal  tenures  at  the  redoradon  of  Ch«  II,  oor  kings  had 
fuch  a  revenue,  independent  of  parliament,  that  they  were  ena* 
bled  to  reign  many  years  together  without  the  affiftance  of  par* 
£ament,  and  in  defiance  of  the  ftatutes  mentioned  in  the  preceding 
»oie, 

thoogb 


tfioQgh  not  the  ^hole,  of  the  legiflatWe.  The  total  unioA 
of  them,  we  have  fecn,  would  be  produftivc  of  tyranny  5  the  ^ 
total  disjund:ion  of  them,  for  the  prefent,  would  in  the  end 
produce  the  fame  e&e^^s,  by  caufing  that  union  againft  which 
it  fecms  to  provide.  The  Icgiflative  would  foon  become  ty- 
rannical, by  making  continual  encroachments,  and  gradually 
affuming  to  itfelf  the  rights  of  the  executive  power*  Thiic 
the  long  parliament  of  Charles  the  iirft,  while  it  z6ttd  in  a 
tonftitutional  manner,  with  the  rojral  Concurrence,  redrefied 
many  heav^  grievances  and  eftabliihed  many  falutary  laws. 
But  when  the  two  houfes  afiumed  the  power  of  legiflation,  ia 
exduiion  of  the  royal  authority,  they  foon^fter  aflTumed  like- 
wife  the  reins  of  adminiftration;  and,  in  confequence  of  thefe 
united  powers,  overturned  both  church  and  ftate,'and  efta- 
UiSied  a  worfe  opprefEon  than  any  they  protended  to  remedy. 
To  hinder  therefore  any  fuch  encroachments,  the  idng  is 
lumfelf  a  part  of  the  pariiament :  and,  as  this  is  the  rtafon  of 
his  being  ib,  very  properly  therefore  the  (hare  of  legiflation, 
which  the  conftitution  has  placed  in  the  crown,  confifts  in 
the  power  of  rgeBlng  rather  than  refolving  ;  this  being  fuffi- 
cicnt  to  anfwcr  the  end  propofed.  For  we  may  apply  to  the 
royal  negative,  in  this  inftance,  what  Cicero  obferves  of  tbe 
negative  of  the  Koman  tribunes,*  that  the  crown  has  not  any 
power  of  doing  wrong,  but  merely  oi preventing  wrong  from 
being  done^  The  crown  cannot  begin  of  itfelf  any  alteza* 
tions'  in  the  ptefent  eftabliflied  law ;  but  it  may  approve  or 
difapprove  of  the  alterations  fuggefted  and  confented  to  by 
the  two  houfes.  The  legiflative  therefore  cannot  abridge  the 
executive  power  of  any  rights  which  ift  now  has  by  law, 
without  it'S'  own  confent ;  fince  the  law  muft  perpetually 
ftand  as  it  ncrw  does,  unlefs  all  the  powers  Will  agree  to  alter 
i^  And  hetdn  indeed  confifts  the  true  excellence  6T  the 
Englifli  government,  that  all  the  parts  of  it  form  a  mutual 
check  upon  each  other^-  In  the  legiflature^  the,  people  are  a  [  xcc  1 
check  upon  the  nobility,  and  the  nobility  a  check  upon  the 
people  ;■  fey  the  mutual  privilege  of  rejcflring  what  the  other 

P  SulUh^rlhumtplebUjug  ItgM  injnmtfa(ltndmp9UjiMUmiidemit,aumIliftrendi 
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lias  refolved :  while  the  king  is  a  check  upon  both,  wludi 
preserves  the  executive  power  from  encroachments.  And  thi( 
very  executive  power  is  again  checked  and  kept  within  due 
bounds  by  the  twohoufes,  through  the  privilege  they  have  of 
'inquiring  into,  impeaching,  and  punifliing  the  condu£t  (not 
indeed  of  the  king  S  which  would  dellroy  his  conftitutional 
independence ;  but,  which  is  more  benericial  to  tlie  public) 
of  his  evil  and  pernicious  counfelkM-s.  Thus  every  branch 
of  x)\XT  civil  polity  fupports  and  i;^  fupported,  regulates  and  is 
regulated,  by  the  reft  f  for  the  two  lioufes  naturally  drawing 
in  two  diiredions  of  oppofite  intereft,  and  the  prerogative 
in  ano^er  ftill  different  from  them  both,  they  mutually  keep 
each  other  from  exceeding  their  proper  limits ;  while  the 
.whole  is  prevented  from  feparation,  and  artificially  connefied 
together  by  the  mixed  nature  of  the  crown,  which  is  a  part 
of  the  legiflative,  and  the  fole  executive  magiftrate.  lake 
three  diftincl  powers  in  mechanics,  they  jointly  impel  the 
machine  of  government  in  a  dire&ion  different  from  what 
.either,  ading  by  itfelf,  would  have  done ;  but  at  the^fame 
time  in  a  dire&ion  partaking  of  each,  and  formed  out  of  all$ 
a  dire£tion  which  conftitutes  the  true  line  of  the  liberty  and 
happinefs  of  the  community* 

Let  us  now  confider  thefe  conftituent  parts  of  the  fove- 
rcign  power,  or  parliament,  each  iii  a  feparate  view.  The 
king's  majefty  will  be  the  fubjeft  of  the  next,  and  many  fub- 
fequent  chapters,  to  which  we  muft  at  prefent  refer. 

The  next  in  order  are  the  fpiritual  lords.  Thefe  confift  of 
two  archrbxfhops,  and  twenty-four  bifliqps ;  and  at  the  diffo- 
lution  of  monafteries  by  Henry  VIII,  confifted  likewife  of 
twenty-fix  mitred  abbots,  and  two  priors' :  a  very  condder- 
able  body,  and  in  thofe  times  equal  in  number  to  the  tempo- 
ral nobility  *  (8).  All  thefe  bold,  or  are  fuppofed  to  bold,  cer- 

<  Stat.  i«  Car.  U.  «.  %<u  •  Co.  Litt.  97. 

'  Sdd.  tit.  hon.  a.  5.  aj. 


(8)  In  the   p!ace  referred  to.    Lord  Coke  fays,  there  were 
twenty-feven  abbots  and  two  prion,  and  he  is  there  filent  re- 

fpcfUng 


Ch.a.  (^  PxRsot^s,  15^ 

tain  antient  baronies  under  the  king :  for  William'  the  con- 
queror thought  proper  to  change  the  fpiritual  tenure-of  frank- 
almoign or  free  alms,  under  which  the  bifhops  held  their  lands 
during  the  Saxon  government,  into  the  feodal  or  Norman 
tenure  by  barony ;  which  fubjefted  their  eftates  to  all  civil 
charges  and  afleflTments,  from  which  they  were  before  ex- 
empt*: and,  in  right  of  fucccflion  to  thofe  baronies,  which 
were  unalienable  from  their  refpeftive  dignities,  the  bifliops 
and  abbots  were  allowed  their  fe-A^s  in  the  houfe  of  lords  *.  But 
though  thefe  lords  fpiritual  are  in  the  eye  of  the  law  a  diftinft 
eftate  from  the  lords  temporal,  and  are  fo  diftinguiflied  in 
mcft  of  our  afts  of  parliament,  yet  in  praSice  they  are  ufually 
blended  together  under  the  one  name  of  the  lords;  they  intermix 
in  their  votes ;  and  the  majority  of  fuch  intermixture  jolils 
both  eftates.     And  from  this  want  of  a  feparate  aflcmbly  and 
feparate  negative  of  the  prelates,  fome  writers  have  argued " 
very  cogently,  that  the  lords  fpiritual  and  temporal  are  now 
in  reality  only  one  eftate  ^  :  which  is  unqueftioHably  true  in 
every  effe£lual  fenfe,  though  the  antient  diftinftion  between 
them  ftill  nominally  continues.     For  if  a  bill  fhould  pafs 
their  houfe,  there  is  no  doubt  of  it's  validity,  thoUgh  every 
brd  fpiritual  (hould  vote  againft  it  5  of  which  Sclden  *,  arid 

s  Gilb.  Htft.  Exch.  55.  Spclm.W.  I.  '  Baronage,  p.  i.e.  6.     TKe  ad  of 

291.  uniformity,  i  El'.z.  c.  i.  was paflTed  with 

t  GlanY.   7.  I.    Co.  Litt.  97.  Sdd.  the  diflentot  all  the  bifliops;  (Gibf.  co- 

tJt.  Hon.  a.  5.  19.  dzx.  286.)  and  therefore  the  ft ile  of /pr</i 

**  Whicelocke  on    Parliam.    c.  72.  Jpiritnal  is    omitted    throughout    the 

Warburt.  AHiance.  b.  2.  c  3.  \vhoiu(|^). 

•  Dyer.  60. 

fpeding  the  number  of  the  temporal  peers ;  but  in  the  firfl  page 
of  the  4th  Inllitute,  he  fays  their  number,  when  he  is  theiTwrit- 
ing,  is  106,  and  the  number  of  the  commons  493. 

(9)  No  rational  or  ancient  principle  can  perhaps  be  fuggeded, 
why  the  biihops  (hould  not  have  exadlly  the  fame  legiAative 
fun£tioni  a»  the  other  peers  of  parliament ;  the  flile  of  the  houfe 
of  lords,  viz.  the  lords  fpiritual  and  temporal,  was  probably  in- 
tended as  a  compliment  to  the  biihops,  to  cxprcfs  the  precedcTice 
that  they  arc  entitled  to  before  all  the  temporal  barons,  which  origi- 

Vol.  I.  O  ually 
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fir  Edward  Coke  ^,  give  many  inftances :  as,  on  the  other 
band,  I  prefume  it  would  be  equally  good,  if  the  lords  tem- 
poral prefent  were  inferior  to  the  biihops  in  number,  and 
every  one  of  thofe  temporal  lords  gave  his  vote  to  rejed  the 
bill ;  though  fir  Edward  Coke  feems  to  doubt '  whether  this 
would  not  be  an  ordinance,  rather  than  an  a^,  of  parliament. 

C  157  ]  '^^^  '^'^^^  temporal  confift  of  all  the  peers  of  the  realm 
(the  biihops  not  being  in  ftri£tnefs  held  to  be  fuch,  but 
merely  lords  of  parliament  *)  by  whatever  title  of  nobility  dif- 
tinguiflied ;  dukes,  marquifles^  earls,  vifcounts,  or  barons  ^  of 
which  dignities  we  (hall  fpeak  more  hereafter.  Some  of  thefe 
fit  by  defqent,  as.  do  all  ancient  peers ;  fome  by  creation,  as 
do  all  new-made  ones ;  others,  fince  the  union  with  Scot- 
land, by  ele£lion,  which  is  the  cafe  of  the  fixteen  peers,  who 
reprefcnt  the  body  of  the  Scots  nobility.  Their  number  is 
indefinite,  and  may  be  encreafed  at  will  by  the  power  of  the 
crown  :  and  once,  in  the  reign  of  queen  Anne,  there  was  an 

y  2  Inft.  585,  6,  7.       See  Kcilw.  Charles  II 5  wherein  no  bilhops  were 

184;  where  it  is  holden  by  the  judges,  fummoned,  till  after  the  repeal  of  the 

7  Hen.  VIII.  that  the  king  may  hold  ftatute  16  Car.  I.  c.  %j,  by  ftatute  ij 

a    parliament    without    any    fpiritual  Car.  U.  ft.  i.  c.  s. 
lords.     This  was  alfo  exemplified  in  ^^.inft.  25. 

fadt   in  the  two  firft    parliaments  of  a  Staunford,  P.  0. 15}. 

nally  was  the  only  chara£ler  that  gave  a  claim  to  a  feat  in  the 
houfe  of  lords.  Unlefs  precedents  could  be  found  to  the  contrary, 
there  feems  to  be  no  reafon  to  doubt,  but  that  any  aft  at  this  day 
would  be  valid,  though  all  the  temporal  lords  or  all  the  fpiritual 
lords  were  abfcnt. 

In  the  I  Eliz.  c.  2.  the  Hile  of  the  parliament  is,  the  lords  and 
commons  in  parliament  afiemblcd  ;  but  there  is  the  fame  ftilc  ufcd 
alfo  in  1  Eliz.  c.ii.  a  revenue  aft.  Lord  Mountraorres  informs 
us,  that  on  the  18th  Feb.  1641,  amotion  was  made  in  the  Jrifli 
houfe  of  lords,  ^'  That  as  all  the  bilhops  were  againft  a  reprefentatioa 
*•  about  certain  grievances,  the  lords  fpiritual  (hould  not  be 
«'  named :  upon  which  the  judges  were  confultcd  ;  and  their  opi- 
•'  nion  was,  that  in  any  aft  or  order  which  paffcd,  it  mail  be  en- 
**  tered  by  the  lords  fpiritual  and  temporal.**  i  Vol.  344. 
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inftance  of  creating  no  Icfs  than  twelve  together;  In  con- 
templation of  which  in  the  reign  of  king  George  the  firftj 
a  bill  paired  the  houfe  of  lords,  and  was  countenanced  by  the 
then  miniftry,  for  limiting  the  number  of  the  peerage.  This 
was  thought  by  fome  to  promife  a  great  acquifition  to  the 
conftitution,  by  reftraining  the  prerogative  from  gaining  the 
afcendant  in  that  auguft  aflembly,  l?y  pouring  in  at  pleafurc 
an  unlimited  number  of  new  created  lords.  But  tlie  bill  was 
ill<eli{hcd  and  mifcarrie.i  in  the  houfe  of  commons,  whofe 
leading  members  were  then  defirous  to  keep  the  avenues  to 
the  other  houfe  as  open  and  cafy  as  poffiblc. 

The  dlftinftion  of  rank  and  honours  is  neceflary  in  every 
well-governed  (late  :  in  order  to  reward  fuch  as  are  eminent 
for  their  fervices  to  the  public,  in  a  manner  the  mod  defira- 
ble  to  individuals,  and  yet  without  burden  to  the  com- 
munity; exciting  thereby  an  ambitious  yet  laudable  ar- 
dor, and  generous  emulation,  in  others-  •  And  emulation, 
or  virtuous  ambition,  is  a  fpring  of  aftion,  which,  however 
dangerous  or  invidious  in  a  mere  republic  or  under  a  defpotic 
fway,  will  certainly  be  attended  with  good  effefts  under  a 
free  monarchy;  where,  without  deftroying  it's  exlftencc, 
it's  exceffcs  may  be  continually  reftrained  by  that  fuperior 
power,  from  which  all  honour  is  derived.  Such  a  fpirit, 
when  nationally  difFufed,  gives  life  and  vigour  to  the  com- 
munity; it  fets^all  the  wheels  of  government  in  motion^ 
which,  under  a  wife  regulator,  may  be  direftcd  to  any  bene-  [  158  j 
ficial  purpofe ;  and  thereby  every  individual  may  be  made 
fubfervient  to  the  public  good,  while  he  principally  means  to 
promote  his  own  particular  views.  A  body  of  nobility  is  alfo 
more  peculiarly  neceflary  in  our  mixed  and  compounded  con- 
ftltulion,  in  order  to  fupport  the  rights  of  both  tlie  crown 
and  the  people,  by  forming  a  harrier  to  withftand  the  en- 
croachments of  both.  It  creates  and  preferves  that  gradual 
fcale  of  dignity,  which  proceeds  from  the  pcafant  to  the 
prince  ;  rifing  like  a  pyramid  from  a  broad  foundation,  and 
diininifhing  to  a  point  as  it  rifes.  It  is  this  afcendmg  and 
contrafting  proportion  that  adds  ftability  to  any  government  j 
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for  when  the  departure  is  fuddcn  from  one  extreme  to  ano- 
ther, we  may  pronounce  that  date  to  be  precarious.  The  no- 
bility therefore  are  the  pillars,  which  are  reared  from  among- 
the  people,  more  immediately  to  fupport  the  throne ;  and,  if 
that  falls,  they  muft  alfo  be  buried  under  it's  ruins.  Accord- 
ingly when  in  the  laft  century  the  commons  had  deter- 
mined to  extirpate  monarchy,  they  alfo  voted  the  hoiife  of 
lords  to  be  ufelefs  and  dangerous.  And  fince  titles  of  nobi- 
lity are  thus  expedient  in  the  ftatc,  it  is  alfo  expedient  that 
their  owners  (hould  form  an  independent  and  fcparate  branch 
of  the  legiflature.  If  they  were  confounded  witn  the  mafs  of 
the  people,  and  like  them  had  only  a  vote  in  electing  reprc- 
fentativcs,  their  privileges  would  foon  be  borne  down  and 
'overwhelmed  by  the  popular  torrent,  which  would  efFedually 
level  all  diftinftions.  It  is  therefore  highly  neceflary  that 
the  body  of  nobles  ihould  have  a  di(lin£l  afTembly,  diftin£): 
deliberations,  and  diflinft  powers  from  the  commons. 

fun  commons  confift  of  all  fuch  men  of  property  in  the 
kingdom  (10),  as  have  not  feats  in  the  houfe  of  lords ;  every 
one  of  which  has  a  voice  in  parliament,  either  perfonally,  or  I 


by  his  reprefentatives.  In  a  free  ftate  every  man,  who  is 
fuppofed  a  free  agent,  ought  to  be  in  fome  meafurc  his 
own  governor ;  and  therefore  a  branch  at  lead  of  the  legiila- 
tive  power  ihould  rcfide  in  the  whole  body  of  the  people. 
And  this  power,  when  the  territories  of  the  ftate  are  fmall  and 
it's  citizens  eafily  known,  fliould  be  exercifed  by  the  people 
f  ^59  1  ^^  their  aggregate  or  coUeftive  capacity,  as  was  wifely  or- 
dained in  the  petty  republics  of  Greece,  and  the  firft  rudi- 
ments of  the  Roman  ftate.  But  this  will  be  highly  incon- 
venient, when  the  public  territory  is  extended  to  any  confi- 

(loj  The  word  commons  in  it's  prefcnt  ordinary  /ignificadon^ 
comprizes  all  the  people  who  arc  under  the  rank  of  peers,  without 
any  regard  to  property  ;  but  upon  a  future  occafion,  I  Ihall  endea* 
vour  to  prove,  that,  in  it's  original  figniiication,  it  was  confined  to 
thofe  only  who  had  a  right  to  fit,  or  had  a  right  to  vote  for  re- 
prefcntatives,  in  the  houfc  of  commons. 
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derable  degree,  and  the  number  of  citizens  is  encreafed. 
Thus  when,  after  the  focial  war,  all  the  burghers  of  Italy 
were  admitted  free  citizens  of  Rome,  and  each  had  a  vote  in 
the  public  aflemblies,  it  became  impofCble  to  didinguifh  the 
fpurious  from  the  real  voter,  and  from  that  time  all  cledions 
and  popular  deliberations  grew  tumultuous  and  difordcrly ; 
which  paved  the  way  for  Marius  and  Sylla,  Pompey  and 
Cxfar,  to  trample  on  the  liberties  of  their  country,  and  at 
laft  to  diflblve  the  commonwealth.  In  fo  large  a  ftate  as 
ours  it  is  therefore  very  wifely  contrived,  that  the  people 
ihould  do  that  by  their  reprefcnratives,  which  it  is  imprafti- 
cable  to  perform  in  perfon;  reprefentatives,  chofen  by  a  num- 
ber of  minute  and  feparate  diftrifts,  wherein  all  the  voters  are, 
or  eafily  may  be,  dillinguiflied.  The  counties  are  therefore 
rcprefcnted  by  knights,  eleftcd  by  the  proprietors  of  lands : 
the  citizens  and  boroughs  are  reprefenred  by  citizens  and  bur- 
geiles,  chofen  by  the  mercantile  part  or  fuppofed  trading  in- 
tereft  of  the  nation ;  much  in  the  fame  manner  as  the  burghers 
in  the  diet  of  Sweden  are  chofen  by  the  corporate  towns, 
Stockholm  fending  four,  as  London  does  with  us,  other  cities 
two,  and  fome  only  one  **.  The  number  of  Englifli  reprefent- 
atives is  513,  and  of  Scots  45  5  in  all  558.  And  every  mem- 
ber, though  chofen  by  one  particular  diftrift,  when  elef^e^ 
and  returned  ferves  for  the  whole  realm.  For  the  end  of  his 
coming  thither  is  not  particular,  but  general ;  not  barely  to 
advantage  his  conftituents.  but  the  common  wealtli ;  to  advife 
his  majefty  (as  appears  from  the  writ  of  fummons  ')  "  decom* 
**  mum  confilio  fuper  negotiis  quihufdam  ardvis  et  urgentibuSy  rC" 
"  ^fi«,^fl/ww,  et  defefiftonem  regni  Angliae  et  eccltftae  Anglic anae 
•«  eoncernenttbusJ^  And  therefore  he  is  not  bound,  like^a  de- 
puty in  the  united  provinces,  to  confult  with,  or  take  the  ad-  • 
vice  of,  his  conftituents  upon  any  particular  point,  uplcfs  he 
himfclf  thinks  it  proper  or  prudent  fo  to  do. 

These  are  the  conftituent  parts  of  a  parliamentj  the  king,  [   i6q  ] 
the  lords  fpiritual  and  temporal,  and  the  commons.  Parts,  of 
Vhich  each  is  fo  neceiTiry,  that  the  confent  of  all  three  is  rc- 

b  Mod.  Un.  Hift.  xxxiii.  18.  «  4  Inft.  14. 
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quired  to  make  any  new  law  that  (hall  bind  the  fubje^. 
Whatever  is  enadled  for  law  bjr  one,  or  by  two  only^  of  the 
three  is  no  (latute ;  and  to  itno  regard  is  due,  unlefs  in  mat- 
ters relating  to  their  own  privileges.  For  though,  in  the 
times  of  madnefs  and  anarchy,  the  commons  once  pafied  a 
vote  **,  **  that  whatever  is  enafted  or  declared  for  law  by  the 
^^  commons  in  parliament  aflembled  hath  the  force  of  law  ; 
*<  and  all  the  people  of  this  'nation  arc  concluded  thereby, 
**  although  the  confent  and  concurrence  of  the  king  or  houfe 
**  of  peers  be  not  had  thereto  (i  i) ;"  yet,  when  the  con&i- 

.  tution  was  reftored  in  all  it's  forms,  it  was  particularly  en-- 
aded  by  (latute  13  Car.  II.  c.  i«  that  if  any  perfon  (hall 
malicioufly  or  advifcdiy  affirm  that  both  or  either  of  the 
houfcs  of  parliament  have  any  legiflative  authority  without 
the  king,    fuch  perfon  (hall   incur  all   the  penalties  of  a 

.  praemunire  n 

III.  We  are  next  to  examine  the  laws  and  cuHoms  relat- 
ing to  parliament,  thus  united  together  and  confidered  as  one 
aggregate  body. 

The  power  and  jurifdi£lion  of  parliament,  fays  fir  Ed- 
ward Coke  ^,  is  fo  tranfccndcnt  and  abfolute,  that  it  cannot 
be  confined,  either  for  caufcs  or  perfons,  within  any  bounds. 
And  of  this  high  court,  he  adds,  it  may  be  truly  faid,  ^^Ji  antU 
**  qu'itatemfpeclesy  eji  'oHuJliJftnia ;  ft  dignitatem y  ejl  hotioi-atiffi^ 
•*  ma ;  fi  jurifdiclioneniy  ejl  capacijfimar  It  liath  fovereign  and 
uncontrolablc  authority  in  tlie  making,  confirming,  enlarging, 
rcllraining,  abrogating,  repealing,  reviving,  and  expounding 
of  laws,  concerrung  matters  of  all  poflTible  denominations, 
ccclefiaftical,  or  tcn-.poral,  civil,  military,  maritime,  or  crimi- 
nal :  this  being  the  place  where  that  abfolute  defpotic  power, 
which  muft  in  all  governnients  refide  fomcwhcrc,  is  intruftod 

«*  4  Jan.  1648,  •  4  Init.  36. 

( 1 1 }  This  was  a  natural  prologue  to  the  tragical  drama  which 
vy;is  performed  on  the  30th  of  the  fame  month. 

by 
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by  the  conftitution  of  tliefe  kingdoms*     AU  mlfchiefs  and 
grievances,  operations  and  remedies,  that  tranfcend  the  ordi-  L  ^^^  1 
nary  courfe  of  the  laws,  are  within  the  reach  of  this  extraor- 
dinary tribunal.     It  can  regulate  or  new  model  the  fuccefiion 
to  the  crown ;  as  was  done  in  the  reign  of  Henry  VIII  and  . 
William  III.  It  can  alter  the  eftablifiied 'religion  of  the  land ; 
as  was  done  in  a  variety  of  inftances,  in  the  reigns  of  king 
Henry  Vlil  and  his  three cliildren.     It  can  chai|)ge  and  create, 
afreih  even  the  conftitution  of  the  kingdom  and  of  parlia* 
ments  tbemfelve^  •,  as  was  done  by  the  a£l^  of.uniop,  and  th&> 
feveral  ilatuteafor  triennial  and  feptennial  eleftions,     Ircan,, 
in  (hcrt,  do  evei^y  thing  that  is  not  natjiirally.  impoITible  ;> 
and  therefore  foroe  have  not&rupled  to  t:aU  it's  power,  by  a . 
figure  rather  too  bold,  the  omnipotei^ce  of  parHament  (12). 
True  it  is,  that  what  the.  parliament  doth,  no  authority  .upon, 
earth  can  undo.     So  that  it  is  a  matter  mod  eflcntial  to  the 
libecti«s  of  this  klngdonii  that  fuch  members,  be  delegated^ 
to  this  important  truft,  as  are  mod  eminent  for  their  probi-, 
ty»  their  fortitude,  and. their,  knowledge  5  for  it  w^s  akpawa^ 
apophthegm  of  the  great  lord  trcafurer  Burleigh^  **  that  Eng- 
^  land  could^never  be  ruined  but  by  a  parlianiciit :"  aqd,  as, 
fir  Matthew  Hale  obfcrves  ^    this  being  the  higheft  and. 
gredteft  court,r  over  whiqh  no;ae  othcf  can  have  )urifdi£Uon 
in  the  kingdom,  if  by  any  means  ,a  mifgovernment  fliould* 
any  way  fall  upon  it,  the  fubjedls  of  this  kingdom/  arc  left 
Without  all  manner  of  remedy.     To  the  fame  purpofe  the 

f  of  parliaments,  49. 

(iz)  De  Lolme  has  improved  upon  this,  and  has,  I  think,  un- 
warrantably aiTertedj  that  *'  it  is  a' fundamental  principle  wiih  the 
«'  Englifli  lawyers,  that  parliament  can  do  every  thing  but  make 
*'  a  woman  a  man,  and  a  man  a  woman."  (p.  134.)  The  omni« 
potence  of  parliament  fignilies  nothing  more  than  the  fupreme 
fovereign  power  of  the  ftate,  or  a  power  of  adlion  uncontrolled 
by  any  faperior.  In  thi6  fenfe,  the  king  in  the  exercife  of  his 
prerogatives,  and  the  houfe  of  lords  in  the  interpretation  of  laws, 
are  alfo  omnipotent;  that  is,  free  from  the  control  of  any  fuperior 
provided  by  the  coiifHtutiori. 

O  4  preGdent 
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prefitlent  Montcfqiiieu,  though  I  trufttoo  haftily,  prcfagess-, 
that  ^  Rome,  Sparta,  and  Carthage  have  loft  their  liberty 
and  pefifhed,  fo  the  conftitution  of  TEngland  will  in  time  lofc 
it's  liberty,  will  perifli :  it  will  perifh,  whenever  the  legifla- 
tive  power  fliall  become  more  corrupt  than  the  executive. 

It  muft  be  owned  that  Mr.  Locke  \  and  other  theoretical 
writers,  have  held,  that  "  there  remains  ftill  inherent  in  the 
*'  people  a  fupreme  power  to  remove  or  alter  the  legiflative, 
<^  when  they  find  the  legiflative  a£k  contrary  to  the  truft  re- 
*<  pofid  in  them :  for,  when  fuch  truft  isabufed,  it  is  thereby 
**  forfeited,  and  devolves  to  thofe  who  gave  it.*'  But  how- 
ever juft  this  conclufion  may  be  in  theory,  ^c  cannot  praSi- 
162  ]  cally  adopt  it,  nor  take  any  legal  Reps  for  carrying  it  into 
execution,  under  any  difpenfation  of  government  at  prefent 
aftually  exifting.  For  this  devolution  of  power,  to  the 
people  at  large,  includes  in  it  a  diflblution  of  the  whole  form 
of  government  eftablifhed  by  that  people ;  reduces  all  the 
memyers  to  their  original  ftatc  of  equality,  and,  by  an- 
nihilating tlie  fovereign  power,  repeals  all  pofitive  laws 
whatfoever  before  enabled.  No  human  laws  will  therefore 
fuppofe  a  cafe,  which  at  once  muft  deftroy  all  law,  and  com- 
pel nYcn  to  build  afrefli  upon  a  new  foundation ;  nor  will  they 
make  provifion  for  fo  defpcrate  an  event,  as  muft  render  all 
legal  provifions  inefFeftual  i.  So  long  therefore  as  the  Englifti 
conftitution  lafts,  we  may  venture  to  affirm,  that  the  power 
of  parliament  is  abfolute  and  without  control. 

In  order  to  prevent  the  mifchiefs  that  might  arife,  by 
placing  this  extenfive  authority  in  hands  that  are  either  inca- 
pable, or  9lfe  improper,  to  manage  it,  it  is  provided  by  the 
cuftom  and  law  of  parliament  *,  that  no  one  fliall  fit  or  vote 
in  either  houfe,  unlcfs  he  be  twenty-one  years  of  age.  This 
is  alfo  exprefsly  declared  by  ftatute  7  &  8  W.  III.  c.  25. 
with  regard  to  the  houfe  of  commons ;  doubts  having  arifcn| 

f  $p.  1.  1 1 .  6.  j  Sec  page  24.4. 

H  gii  Gov.  p.  *.  §  149,  »27.  *  Whitclockc,  c.  50.  4lnft.  47- 

from 
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from  fomc  contradiftory  adjudications,  whether  or  no  a  mi- 
nor was  incapacitated  from  fitting  in  that  houfe  ''(13)'.  It  is  alfo 
eaa£led  by  ftatute  7  Jac,  I.  c.  6.  that  no  member  be  permit- 
ted to  enter  into  the  houfe  of  commons,  till  he  hath  talcen  the 
oath  of  allegiance  before  the  lord  ftcward  or  his  deputy  (m)  * 
and  by  30  Car.  IL  ft.  2.  and  i  Geo.  L  c.  i  ^.  { 1 5)  that  no  mem- 
ber ftall  vote  or  fit  in  either  houfe,  till  he  hath  in  the  prefeocc 
of  the  hcufe  taken  the  oath  of  allegiance,  fupremacy,  and  ab- 
juration, and  fubfcribed  and  repeated  the  declaration  againlt 
tranfubftantiation,  and  invocation  of  faints,  arid  the  facrificc 
of  the  mafs.  Aliens,  unkfs  tiaturallzcd,  were  likewife  bjr 
the  law  of  parliament  incapable  to  fervc  therein  * :  and  now 
it  is  enafted,  by  ftatute  12  &  13  W.  III.  c.  2.  that  no  alictu 
even  though  he  be  naturalized,  ftiall  be  capable  of  being  a 
member  of  either  houfe  of  parliament.  And  there  are  not 
only  thcfc  ftanding  incapacities ;  but  if  any  perfon  is  made  a  [  163  ] 
peer  by  the  king,  or  elected  to  ferve  in  the  houfe  of  commons 
by  the  people,  yet  may  the  refpedtive  houfes  upon  complaint 
of  any  crime  in  fuch  perfon,  and  proof  thereof,  adjudge  him 

k  Com.  Joarn.  x6  Dec.  1690.         )  Com.  Journ.  10  Mar.  1623.  iS  Feb.  1625* 


(13)  According  to  ancient  principles,  minors,  unlefs  a£luaUy 
knighted,  muft  have  bcsn  difqualificd  •  for^  in  general,  no  one 
was  Capable  of  performing  the  feudal  (ervices  till  he  had  attained 
the  age  of  twenty-one.  And  one  of  the  moft  important  of  thefe 
ferviccs  was,  attendance  on  the  lord's  court.  But  if  the  king 
had  conferred  the  honour  of  knighthood  upon  a  minor,  then  it  was 
held  that  the  imbecility  of  minority  ceafcd.  See  note  to  p.  68, 
2d  vol. 

(14)  On  the  firft  day  of  the  meeting  of  every  mew  parliament, 
the  lord  (Icward  of  his  majelly*s  houfehold  attends  in  a  ropm  ad- 
joining to  the  houfe  of  commons,  and  adminifters  an  oath  to  the 
members  prcfent ;  and  he  then  executes  a  commifiion  or  deputa- 
tion, empowering  any  one  or  more  of  a  great  number  of  members 
fpecified  in  it,  to  adminifter  the  oath  to  others.     Com,  Jour. 

(tc)  The  oath  of  abjuration  was  altered  by  6  Geo.  III.  c.  53. 
ppon  the  death  of  the  pretender. 

difablc4 
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difiibled  and  incapable  to  fit  as  a  member  "^ :  and  this  by  the 
law  and  cudom  of  parliament  (i6}. 

«  Whlrclockc  of  pari,  c,  102*  See  14  Feb.  15S0.  ar  Jon.  1628.  9  Nov. 
lord*s  Journ.  3  May  i6«o.  13  May  ai  Jan.  1640.  6  Mar.  1676.  6  Mar. 
l6a4«    %6  May  2725.    Com   Journ.       t7iit     17  Feb.  1769. 


(x6)  This  fentence  was  not  in  the  firft  editions,  but  was  added* 
no  doubt,  by  the  learned  Judge,  with  an  allufjon  to  the  Middlefcx 
cleftion.  The  circumftances  of  th:it  cafe  were  briefly  chefe: 
On  the  19  Jan.  1764,  Mr.  Wilkes  was  expelled  the  houfe  of  com- 
mons, for  being  the  adihor  of  a  paper  called  the  North  Briton* 
No.  45.  At  the  next  eledion,  in  1768,  he  was'  eledted  for  the 
county  of  Middlcfex;  and  on  3  Feb.  i^6g,  it  was  refolved  that 
John  Wilkes,  E(q.  having  pubiilhcd-Lvcial  libels  fpccified  in  the 
Journals,  lf£  expditd  this  houfe ;  and  a  new  writ  having  been  or- 
dered for  the  county  of  Middlcfex,  Mr.  Wilkts  was  re-ele£ted 
without  oppofition  ;  and  on  the  17  Feb.  1769,  it  was  refolded,' 
that  *'  John  Wilkes,  Efq.  having  been  in  thi$  felli.in  of  parlia- 
•'merit  expelled  this  houfe,  was  and  is  incapable-  of  being  elected 
**  a  member  to  ferve  in  this  ppefbnt  parliament ;"  and  the  ele^ion 
was  declared  void,  and  a  new  writ  ordered.  He  was  a  fecond 
time  re-ele6ti'd  without  oppofition,  and  on  17  March  1769,  the 
houic  again  declared  the  clcwlion  void,  and  ordered  a  new  writ.  At 
the  next  clcdlion,  Mr.  Luttrel,  who  had  vacated  his  feat  by  accept- 
ing the  Chiltcrn  Hundreds,  olu-red' himfclf  a  candidate  againfl 
Mr.  Wilkes.  Mr.  VWikcs  had  1 1 43  votes,  and  Mr.  Luttrel  296. 
Mr.  Wilkes  was  again  returned  by  the  (herifF.  On  the  15  April 
1769,  the  houfe  refolved,  that  Mr.  Luttrel  ought- to  have  been 
returned,  and  ordered  the  return  to  be  amended.  On  the  29 
April,  a  petition  was  prcfented  by  certain  freeholders  of  Mid* 
dlefex,  againft  the  return  of  Mr,  Luttrel;  and  on  the  8  May» 
the  houfe  refolved  that  Mr.  Luttrel  was  duly  eledled.  On  the 
3  May  1783,  it  was  refolved,  that  the  refoluiion  of  the  17 
Feb.  1769  (hould  be  expung-d  from  the  Journals  of  the  houfe« 
as  being  fubverfive  of  the  rights  of  the  whole  body  of  eledors  of 
thif  kingdom.  And  at  the  fame  time  it  was  ordered,  that  all 
the  declarations,  orders*  and  refolutions  rcfpefUng  the  eledion 
of  John  Wilkes,  Efq.  (hould  be  expunged.  The  hiftory  of 
En^nd  furnifhcs  many  inilances  of  important  conditutional  quef- 
tions  that  have  deeply  agitated  the  minds  of  the  people  of  this 
country,  which  can  raife  little  or  no  doubt  in  the  minds  of  thofe 

who 
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For,  as  every  court  of  juftice  hath  li-.^-s  zzA  nLzscs,  f:r 
it's  direftion,  fome  the  civil  and  canon,  {.-.t  litt  i:»s:2.3. 
law,  others  their  own  peculiar  laws  acd  cc.:i- ^  f:  u^  i_^ 
court  of^ parliament  hath  alfo  it's  own  ^lz^  i\z  jl^ .  ti^^^i 
the  lex  et  conjuetudo  parliamenti :  a  law  vl.ij.  i, 
'  Coke"  obferves  is  *'  ^^  omnibus  quaerenda^  g^.»  -.^  -  -^zm:^ 
"  apaucis  cognita"  It  will  not  therefore  bt  ti^-^i.-ii.  zizz 
fhould  enter  into  the  examination  of  tr.  i  :.-.-,  v.u  in*- 
gree  of  minutenefs  :  fince,  as  the  fumr  Itiri, ;  . . .  .-  _f ^ 
us  ^,  it  is  much  better  to  be  learned  c^:  i;'  li:.  -  -'  ;•  - 
ment,  and  other  records,  and  by  pre:-:  -.-  -^  ;.•  ♦  - .. 
experience,  than  can  be  exprcfild  Ly  z\  -.--  ~_- 
be  fufficient  to  obferve,  that  the  wholt  -::'  •_:  ^^j^  ^:.  . 
of  parliament  has  it's  original  from  C,^  .v:  z  vz  .  -:.  * 
"  whatever  matter  arifes  concerning  t.Ls.'z  v 

»  I  Inft-  II.  •4  r£=-  -^ 


who  view  them  at  a  diftance  ur.i.r.-e-irtc  \ 
It  might  perhaps  be  a  violent  me-fure  !'.  iii*  •. 
expel  a  member  for  the  libels  uLich  ii:  ^.: 
the  fubfcquent  proceedings  were  s^rtt;.-.  : 
mert,  that  is^  to  the  law  of  th^li-f,   -^ 
ferrcd  to  by  the  learned  Judgj,  I  c.-  -,.    • 
prove.     But  what  fhall  be  con/Je-,;    ..  .  , 
incapacities  of  candidates,  fmcc  t'-.i'r  :-  - 
it  will  be  diificult  indeed  to  dirterr.!- -. 
implies  the  corredion  of  an  cm:  :-.- 
it  had  not  been  declared,  that  a  :  — 
of  the  rights  of  elc^^ors,  it  r ';    ■ 
that  it  was  intended  only  as  a  y'-^  , 
expelled.     But  unfortunatvly  :'  •- 
the  former  refolutlon  u  as  fo    ', 
certain  knowledge  of  their  :'■ 
want  of  precifion  ;  but  thty  z: 
of  the  houfe  has  occafion  to  -"    - 

(17)  Lord  Holt  has  cLrr-       _ 
•*  fays,  that  the  U:^  pari^w.  :  ^ 

**  they   will   not  apply  i*-i__  , 
A»;.  1114/  '  '    *" 
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"  racnt,  ought  to  be  examined,  difcuffcd,  and  adjudged  in 
**  that  houfe  to  which  it  relates,  and  not  clfewherc  p." 
Hence,  for  inftance,  the  lords  will  not  fufFer  the  commons 
to  interfere  in  fettling  the  elc£lion  of  a  peer  of  Scotland ;  the 
commons  will  not  allow  the  lords  to  judge  of  the  eledlion  of 
a  burgefs)  nor  will  either  houfe  permit  the  fubordinate  courts 
of  law  to  examine  the  merits  of  either  cafe.  But  the  maxims 
upon  which  they  proceed,  together  with  the  method  of  pro- 
ceeding, reft  entirely  in  the  breaft  of  the  parliament  itfelf ; 
and  are  not  defined  and  afcertained  by  any  particular  ftated 
laws  (1 8). 

r  164  ]  The  privileges  of  parliament  are  likewife  very  large  and 
indefinite.  And  therefore  when  in  31  Hen.  VI  the  houfe  of 
lords  propounded  a  queftion  to  the  judges  concerning  them, 
the  chief  juftice,  fir  John  Fortefcue,  in  the  name  of  his 
brethren,  declared,  "  that  they  ought  not  to  make  anfwer 
«*  to  that  queftion :  for  it  hath  not  been  ufed  aforetime  that 

p  4  Inft. 15. 

(18)  This  fentencc  feems  to  imply  a  difcretionary  power  in  the 
two  houfes  of  parliament,  which  furely  is  repugnant  to  the  fpirit 
of  our  conftitution.  The  law  of  parliament  is  part  of  the  general 
law  of  the  land,  and  muft  be  difcovered  and  conllrued  like  all 
other  laws.  The  members  of  the  refpedive  houfes  of  parliament 
,  are  in  moft  inftances  the  judges  of  that  law ;  and  like  the  judges  of 
the  realm,  when  they  are  deciding  upon  paft  laws,  they  are  under 
the  moft  facred  obligation  to  enquire  and  decide  what  the  Jaw 
actually  is,  and  not  wh:it,  in  their  will  and  pleafure,  or  even  in  their 
reafon  and  wifdom,  it  ought  to  be.  When  they  are  declaring 
what  is  the  law  of  parliament,  their  charadlcr  is  totally  different 
from  that  with  which,  as  legiflators,  they  are  invefted  when  they 
are  framing  new  laws ;  and  they  ought  never  to  forget  the  admo- 
nition of  that  great  and  patriotic  chief  juftice  lord  Holt,  viz.  **  that 
"  the  authority  of  parliament  is  from  the  law>  and  as  it  is  circum- 
"  fcribed  by  law,  fo  it  may  be  exceeded;  and  if  tliey  do  exceed 
"  thofe  legal  bounds  and  authority,  their  afts  are  wrongful,  and 
"  cannot  be  juftificd  any  more  than  the  a£ls  of  private  men.** 
)  Sa/i,  505. 

«  the 
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««  the  jufticcs  fliould  in  any  wife  determine  the  privileges  of 
"  the  high  court  of  parliament.     For  it  is  fo  high  and  mighty 
"  in  it's  nature,  that  it  may  make  law :  and  that  which  is 
^<  law,  it  may  make  no  law :  and  the  determination  and 
"  knowledge  of  that  privilege  belongs  to  the  lords  of  parlia- 
"  ment,  and  not  to  the  juftices  *»."    .Privilege  of  parliament 
was  principally  eftabliihed,  in  order  to  proteft  it's  members 
not  only  from  being  molefted  by  their  fellow-fubjefls,  but 
alfo  more  efpeeially  from  being  opprefled  by  the  J)ower  of  the 
crown.     If  therefore  all  the  privileges  of  parliament  were 
once  to  be  fet  down  and  afcertained,  and  no  privilege  to  be 
allowed  but  w*hat  was  fo  defined  and  determined,  it  were 
cafy  for  the  executive  power  to  devife  fome  new  cafe,  not 
within  the  line  of  privilege,  and  under  pretence  thereof  to 
harafs  any  refraflory  member  and  violate  the  freedom  of  par- 
liament.   The  dignity  and  independence  of  the  two  houfes 
arc  therefore  in  great  meafure  preferved  by  keeping  their  pri- 
vileges indefinite  ( 19).  Some  however  of  the  more  notorious 
privileges  of  the  members  of  either  houfe  are,  privilege  of 
ipeech,  of  perfon,  of  their  domeftics,  and  of  their  lands  and 

1  Seld.  Barooage.  part  i.  c.  4. 

(19)  in  the  obfervations  above*  upon  the  privileges  of  parlia- 
mem,  the  Editor  is  obliged  to  differ  from  the  learned  Jadge ;  he 
cannot  but  think  that  clearnefs  and  certainty  are  effentially  necef- 
fary  to  the  liberty  of  Engliflimen.  My  fiery  and  ignorance  are  the 
nataral  parents  of  fu perdition  and  flavery.  How  can  rights  and 
privileges  be  claimed  and  afTerted,  unlefs  they  are  afcertained  and 
defined  ?  The  privileges  of  parliament,  like  the  prerogatives  of 
the  crown,  are  the  rights  and  privileges  of  the  people.  They 
ought  all  to  be  limited  by  thofe  boundaries  which  afford  the  greatcll 
fliare  of  fecurity  to  the  fubjcdl  and  condituent,  who  may  be 
eqoally  injured  by  their  extenfion  as  their  diminution.  The 
privileges  of  the  two  houfes  ought  certainly  to  be  fuch  as  will  bed 
preferve  the  dignity  and  independence  of  their  debaics  and  coun- 
cils without  endangering  the  general  liberty.  Dut  if  they  are  left 
uncertain  and  indefinite,  may  it  not  be  replied  with  equal  force,  that 
under  the  pretence  thereof  the  refradory  members  may  liarafs  the 
executive  power,  and  violate  the  freedom  of  the  people? 

goods.. 
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goods  (20).  As  to  the  firft,  privilege  of  fpccch,  it  is  declared 
by  the  ftatute  i  W.  &  M.  ft.  2.  c.  2-  as  one  of  the  liberties  of 
the  people,  **  that  the  freedom  of  fpeech,  and  debates,  and 
"  proceedings  in  parliament,  ought  not  to  be  impeached  or 
"  queftioned  in  any  court  or  place  out  of  parliament.'*  And 
this  freedom  of  fpeech-is  particularly  demanded  of  the  king 
in  perfon,  by  the  fpeaker  of  the  houfe  of-  commons,  at  the 
opening  of  every  new  parliament.  So  likewife  are  the  other 
privileges,  of  perfons,  fervants,  lairds  and  goods:  whichare  im- 
munities as  antient  as  Edward  the  confeflbr  j  in  whofc  laws' 
we  find  this  precept,  **  ad  fynodos  vcmentihus^  five  fummoniti 
C  165  3  ^^  fi^^yf^'^^  P^^  fi  quid  agendum  habuerint^fit  fumma  pax  ;"  and 
fo  too,  in  the  old  Gothic  conftltutions,  "  extenditur  kaec  pax 
"  et  fecurttas  ad  quatuordecim  dlesy  convocato  regni  fenatu '." 
This  included  formerly  not  only  privilege  from  illegal  vio- 
lence,- but  alfo  from  legal  arrefts,  and  feifures  by  procefs 
from  *he  courts  of  law.  And  ftill,  to  afTault  by  violence  a 
member  t)f  cither  houfe,  or  his  menial  fervants,  is  a  high 
contempt  of  parliament,  and  there  punifhed  with  the  utmoft 
feverity.  It  has  likewife  peculiar  penalties  annexed  to  it  in 
the  courts  of  law,  by  the  ftatutes  5  Hen.  IV.  *c.  6.  and 
1 1  Hen.  VI.  c.  1 1.  Neither  can  any  member  of  either  houfe 
be  arretted  and  taken  into  cuftody,  uniefs  for  fome  indiftablc 
offence,  without  a  breach  of  the  privilege  of  parliament. 

But  all  other  privileges  which  derogate  from  the  com- 
mon law  in  matters  of  civil  right,  are  now  at  an  end,  fave 
only  as  to  the  freedom  of  the  member's  perfon :  which  in  a 
peer  (by  the  privilege  of  peerage)  is  for  ever  facred  and  in- 
violable; and  in  a  commoner  (by  the  privilege  of  parliament) 
for  fiorty  days  after  every  prorogation,  and  forty  days  before 
the  next  appointed  meeting ' :  which  is  now  in  eftcft  as  long 
as  the  parliament  fubfifts,  it  feldom  being  prorogued  for  more 

t  cap'  3.  •  ^Xtit^n.  de jure  C >:b»  I,  3.  f.  3.  *  a  Lev.  72. 

(20)  The  privileges  of  domeftics,  lands,  and  goods,  arc  taken 
away  by  lo  Geo.  II  [.  €•  50,  (See  p.  165.) 

than 
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than  fourfcore  days  at  a  time  (21).    As  to  all  other  privileges, 
which  obftru£t  the  ordinary  courfe  of  juflice,  they  were  rc- 
ftrained  by  the  ftatutes  12  W.  III.  c.  3.    2  &  3  Ann.  c.  18, 
and  1 1  Geo.  II.  c.  24.  and  are  now  totally  aboHihed  by  fta- 
tutc  10  Geo.  III.  c.  50.  which  enafls,  that  any  fuit  may  at 
any  time  be  brought  againft  any  peer  or  member  of  parliament, 
their  fervauts,  or  any  other  perfon  entitled  to  privilege  of  par- 
liament j  which  {hall  not  be  impeached  or  delayed*,  by  pre- 
tence of  any  fuch  privilege  5  except  that  the  perron  of  a  mem- 
ber of  the  houfe  of  commons  fliall  not  thereby  be  fubjefted 
to  any  arreft  of  imprifonment.     Likcwife,  for  the  benefit  of 
commerce,  it  is  provided  by  (latute  4  Geo.  III.  c.  33.  that 
any  trader,  having  privilege  of  parliament,  may  be  fcrved 
with  legal  proccfs  for  any  juft  debt  to  the  amount  of  100  /. 
and  unlefs  he  makes  fatisfat^ion  within  two  months,  it  (hall 
be  deemed  an  aft  of  bankruptcy;  and  that  commiffions  of[  166  3 
bankrupt  may  be  iflued  againft  fuch  privileged  traders,  in 
like  manner  as  againft  any  otlier. 

The  only  way  by  which  courts  of  juftice  could  antlcntly 
take  cognizance  of  privilege  of  parliament  was  by  writ  of 
privilege,  in  the  nature  of  Tifuperfedcas^  to  deliver  the  party 
out  of  cuftody  when  arrefted  in  a  civil  fuit  \  For  when  a 
letter  was  written  by  the  fpeakcr  to  the  judges,  to  flay*  pro- 
ceedings againft  a  privileged  perfon,  they  rejeded  it  as  con- 
trary to  their  oath  of  office  ^.  But  flnce  the  ftatute  12  W, 
III.  c.  3.  wlvch  enacls  that  no  privileged  perfon  ihall  be 
fubjeft  to  arreft  or  imprifonment,  it  hath  been  hold  th»t 

«  Dyer  59*    4  Pryn.     £tev,  Tsl,  v  Latch.  48.     Noy.  8j. 

757- 


(ai)  It  does  not  appear  that  the  privilege  from  arreft  is  limited 
to  any  precife  time  after  a  diflblution  ;  but  it  has  been  determined 
by  all  the  judges  that  it  extends  to  a  convenient  time.  CCcL  Pit*s 
ca/e,  %'Str.  988,)  Prynnc  is  of  opinion  that  it  continued  for  the 
number  of  days  the  member  received  wages  after  a  diflfolution, 
which  were  in  proportion  to  the  diftancc  between  hi*  home  and  the 
place  where  the  parliament  was  held.     4  Pari,  W'nts,  68. 

fuch 
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fuch  arreft  is  irregular  ab  initio^  and  that  the  party  may  be 
difcharged  upon  motion ''.     It  is  to  be  obferved,  that  there 
is  no  precedent  of  any  fuch  writ  of  privilege,  but  only  in 
civil  fultsi  and  that  the  ilatute  of    i   Jac.  I.  c.  13,  and' 
that  of  king  William  (which  remedy  fome  inconveniences 
arifing   from  privilege  of  parliament)   fpeak  only  of   civil 
a£lions.     And  therefore  the  claim  of  privilege  /hath  been 
ufually  guarded  with  an  exception  as  to  the  cafe  of  indi£kable 
crimes  * ;  or  as  it  hath  been  frequently  exprefled,  of  trea» 
ion,  felony,  and  breach  (or  furety)  of  the  peace  ^.    Whereby 
it  feems  to  have  been  underftood  that  no  privilege  was  al- 
lowable to  the.  members,  their  families^  or  fervants,  in  any 
erime  whatfoever ;  for  all  crimes  are  treated  by  the  law  as 
being  contra  pacem  domini  regis*   And  inftanccs  have  not  been 
wanting,  wherein  privileged  perfons  have  been  convi£led  of 
mifdemefnors,  and  committed,  or  profecuted  to  outlawry, 
even  in  the  middle  of  aXcffion  * ;  which  proceeding  has  after- 
wards received  the  fan£tion  and  approbation  of  parliament  *. 
To  which  may  be  added,  that  a  few  years  ago,  the  cafe  of 
writing  and  publiftiing  feditious  libels  was  refolved  by  both 
r  j^iy  ]  houfes^iiottobeintitled  to  privilege  (22);  and  that  the  rea- 
fons  upon  which  that  cafe  proceeded',  extended  equally  to 
every  indiflable  offence.    So  that  the  chief,  if  not  the  only 
privilege  of  parliament,  in  fuch  cafes,  feems  to  be  the  right 
of  receiving  immediate  information  of  the  imprifonment  or 
detention  of  any  member,  with  the  reafon  for  which  lie  is 
detained :  a  pradlice  that  is  daily  ufed  upon  the  flighted 
military  accufations,  preparatory  to  a  trial  by  a  court  mar- 

w  Stra.  9?9.  Lord  Rayra.  1461. 

«  Com.  Journ.  17  Aug.  1641.  «  Com.  Journ.  16  May  1726. 

r  4 1«ft.  25.  C091.  Jcurn.  20  May  ^  Com.  Journ.  a4Nov.  Lordi*  Joorn. 

1675.  29  Nov.  1763, 

»  Micb.  x6  Ziw.  IV.  in  Scac.b-^  c  Lords*  Protcft.  ih'J, 


(22)  The  contrary  had  been  determined  a  fliort  time  before  in 
the  cafe  of  Mr.  Wilkes  by  the  unanimous  judgment  of  lord  Cam- 
den and  the  coart  of  common  pleas*    2  lyU/,  251* 


ti)I; 
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tSal<*;  and  which  is  recognized  by  the  feveral  temporary  fta- 
tutes  for  fufpendtng  the  habeas  corpus  a£k  • ;  whereby  it  is  pro- 
vided)  that  no  member  of  either  houfe  (hail  be  detained,  till 
the  matter  of  which  he  (lands  fufpedled,  be  firft  communis 
cated  to  the  houfe  of  which  he  is  a  member,  and  the  confent 
of  the  faid  houfe  obtained  for  his  commitment  or  detaining* 
But  yet  the  ufage  has  uniformly  been,  ever  fince  the  revo- 
lution, that  the  communication  has  been  fubfequent  to  the 
arreft. 

These  are  the  general  heads  of  the  laws  and  cuftoms  re* 
lating  to  parliament,  confidered  as  one  aggregate  body.  Wc 
will  next  proceed  to 

rV.  The  laws  and  cuftoms  relating  to  the  houfe  of  lords 
in  particular.  Thefe,  if  we  exclude  their  judicial  capacity, 
which  will  be  more  properly  treated  of  in  the  third  and 
fourth  books  of  thefe  commentaries,  will  take  up  but  little 
of  our  time. 

One  very  antient  privilege  Is  that  declared  by  the  charter 
of  the  foreft  U  confirmed  in  parliament  9  Hen.  Ill  j  v/z.  that 
every  lord  fpiritual  or  temporal  fummoned  to  parliament,  and 
paflBng  through  the  king's  forefts,  may,  both  in  going  and 
returning,  kill  one  or  two  of  the  king's  deer  without  warrant; 
in  yicw  of  the  forcfter  if  he  be  prefent,  or  on  blowing  a  horn 
if  he  be  abfent :  that  he  may  not  feem  to  take  the  king*s 
vcnifon  by  ftealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  [  168  ] 
conftantly  are,  by  the  judges  of  the  court  of  king's  bench 
and  common  pleas,  and  fuch  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  ferjeants 
at  law  'j  as  likewife  by  the  kipg's  learned  counfel,.  being  fer* 
jcants,  and  by  the  mafters  of  the  court  of  chancery ;  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their 

A  Com.  Journ.  20  Apr.  1762.  ^  c,  xi. 

c  paitlcaltfly  17  Geo.  II.  €■  6. 

Vol.  I.  P  prococdings. 
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proceedings.  The  fecretaries  of  ftatCi  with  the  attorney  and 
folicitor  general,  were  alfo  ufed  to  attend  the  houfe  of  peers, 
and  have  to  this  day  (together  with  the  judges,  &c.)  their  re- 
gular writs  of  fummons  iflued  out  at  the  beginning  of  every 
purlizmcnt^,  ad  traclandum  et  conjilium  impendendutn^  though 
not  ad  confentiendutn ;  but,  whenever  of  late  years  they  have 
been  members  of  the  houfe  of  commons  ^^  their  attendance 
here  hath  fallen  into  difufe  (23  }• 

Another  privilege  is,  that  every  peer,  by  licence  obtain- 
ed from  the  king  (24),  may  make  another  lord  of  parliament 

?  Stat.  31  Hen.  VIII.  c  lo.  Smith's  h  See  Com.  Joum.  ix  Apr.  1624. 

commonw.  b.  2.c.  3.  Moor.  551.  ^Jnft  8  Feb,  1620.  xoFeb.  x6A5.4I11ft.4S. 
4.     Haleof  Pail.  140. 

(23)  On  account  of  this  attendance  there  are  feveral  refolations 
before  the  refloration,  declaring  the  attorney  general  incapable  of 
fitting  among  the  commons.  Sir  Heneage  Finch,  member  for  the 
univeriity  of  Oxford,  afterwards  lord  Nottingham  and  chancellor, 
was  the  fix?i  attorney  general  who  enjoyed .|hat  privilege.  Sim.  aS. 

(24)  This  licence  has  long  ceafed  in  Ireland ;  but  the  proxies  in 
the  Ehglifti  houfe  of  lords  are  ftill  entered  in  Latin  ex  Uctntia  regis  : 
this  created  a  doubt  in  Nov.  1788,  whether  the  proxies  in  that  par- 
Hament  were  legal  on  account  of  the  king's  illnefs?  (i  Ld.  Mounim, 
342.)  But  this  I  conceive  is  now  h  much  a  mere  form,  that 
the  licence  fnay  be  prefumed.  Proxies  cannot  be  ufed  in  a  com- 
mittee, lb.  106.  A  proxy  cannot  iign  a  proteft  in  England,  but  he 
can  in  Ireland.     (2  lb.  191.) 

The  order  that  no  lord  ihould  have  more  than  two  proxies  was 
made  2  Car.  I.  becaufe  the  duke  of  Buckingham  had  no  lefs  than 
fourteen/     (i  Rujhn»,  269.) 

A  fimilar  order  was  made  in  Ireland  during  lord  Strafford's  Ilea- 
tenancy  to  corre£l  a  like  abufe. 

There  is  an  inftance  in  Wight,  50,  where  a  proxy  is  called  liters 
atiornatus  ad  parliamtntnm^  which  it  is  in  effedt.  The  peer  who 
has  the  proxy  is  always  called  m  Latin  procurator.  If  a  peer,  after 
appointing  a  proxy,  appears  perfonally  in  parliament,  his  proxy  is 
revoked  and  annulled.  4  Infi.  13.  ^y  the  orders  of  the  houfe, 
no  proxy  (hall  vote  upon  a  queftion  of  guilty  or  not  guilty ;  and  a 
6  ^  fpiritnal 
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his  proxy,  to  vote  for  him  in  his  abfcnce*.  A  privilege,  which 
a  member  of  the  other  houfe  can  by  no  means  have,  as  he  is 
himfelf  but  a  proxy  for  a  multitude  of  other  people  ^^ 

*  Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  when 
1  vote  pafTes  contrary  to  his  fentiments,  to  enter  his  diflent  . 
on  the  journals  of  the  houfe,  with  the  feafons  for  fuch  diflent ; 
which  is  tifually  ftiled  his  proteft  (25)* 

All  bills  likewife,  that  may  in  their  confequences  any 
way  afFefl  the  right  of  the  peerage,  are  by  the  cuftom  of 
parliament  to  have  their  firft  rife  and  beginning  in  the  houfe 
of  peers,  and  to  fufFer  no  changes  or  amendments  in  the 
houfe  of  commons. 

There  is  alfo  one  ftatute  peculiarly  relative  to  the  houle 
of  lords 5  6  Ann.  c.  43*  which  regulates  the  eleftion  of  the 
fixteen  reprefentative  peers  of  North  Britain,  in  confequence  C  169  ] 
of  the  tsvetity-fecond  and  twenty-third  Articles  of  the  union  : 
and  £)r  that  purpofe  prefcribes  the  oaths,  tffc.  to  be  taken  by 
thc€le6lors;  direfts  the  mode  of  balVotting;  prohibits  the 
peers  elcdling  from  "being  attended  in  an  unufuAl  manner  . 
ami  cxprcfsly  provides,  that  no  other  matter  (hall  be  treated 
of  in  that  aflembly,  fave  only  the  eleftion,  on  pain  of  incur- 
ring a  praemunire^ 

V-.  The  peculiar  laws  and  cudotns  of  the  houfe  of  com  - 
mons  relate  principally  to  the  raifing  of  taxes,  and  the  elec- 
tions of  members  to  ferve  in  parliament* 

i  Sdd.  baronage,  p.  i.  c,  x.  1^  4  Inft.  12* 

fpiritaal  lord  (hall  only  be  a  proxy  for  afplritual  lord^  and  a  tempo- 
ral lord  for  a  temporal.  Two  or  more  peers  may  be  proxy  to  ooe 
abfexit  peer ;  but  lord  Coke  is  of  opinion  (4  Inft,  12.)  that  they  can. 
not  vote  unlcfs  they  all  concur,     i  Woodd.  41. 

(25)  Lord  Clarendon  relates,  that  the  firft  inflances  of  protefts 
with  rca(bnsin  England  were  in  1641,  before  which  time  they  usu- 
ally oAly  fetdown  their  names  as  diiTentienc  to  a  vote ;  the  firil  re- 
gubur  proteft  in  Ireland  was  in  1662.     1  Ld.  Mcuntm,  402. 

P  2  First, 
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First,  with  regard  to  taxes :  it  is  the  antient  indifputable 
privilege  and  right  of  the  houfe  of  commons,  that  all  grants 
of  fubfidies  or  parliamentary  aids  do  begin  in  their  houfe,  and 
are  iirft  bellowed  by  them^;  although  their. grants  are  not 
efTedual  to  all  intents  and  purpofes,  until  they  have  the 
aflent  of  the  other  two  branches  of  the  legiflature.  The  ge- 
neral reafon,  given  for  this  excluCve  privilege  of  tlie  houfe  of 
commons,  is,  that  the  fupplies  are  raifed  upon  the  body  of 
the  people,  and  therefore  it  is  proper  that  they  alone  fhould 
have  the  right  of  taxing  themfclvcs.  This  reafon  would  be 
unanfwcrable,  if  the  commons  taxed  none  but  themfelves : 
but  it  is  notorious  that  a  very  large  (hare  of  property  is  in 
the  poiTeflion  of  the  houfe  of  lords ;  that  this  property  is 
equally  taxable,  and  taxed,  as  the  property  of  the  commons; 
and  therefore  the  commons  not  being  the  fole  perfons  taxed, 
this  cannot  be  the  reafon  of  their  having  the  fole  right  of 
raifing  and  modelling  the  fupply.  The  true  reafon,  ariHng 
from  the  fpirit  of  our  conflitution,  feems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  pleafure 
by  the  king,  are  fuppofed  more  liable  to  be  influenced  by 
the  crown,  and  when  once  influenced  to  continue  fo,  than 
the  commons,  who  are  a  temporary  elective  body,  freely 
nominated  by  the  people.  It  would  therefore  be  extremely 
dangerous,  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  fubje£t ;  it  is  fufficient  that  they  have  a  power 
of  rejedling,  if  they  think  the  commons  too  lavifh  or  impro- 
[  170  ]  vidcnt  in  their  grants.  But  fo  reafonably  jealous  arc  the 
commons  of  this  valuable  privilege,  that  herein  they  will  not 
fuiTer  the  other  houfe  to  exert  any  power  but  that  of  rejeft- 
ing  ;  they  will  not  permit  the  lead  alteration  or  amendment 
to  be  made  by  the  lords  to  the  mode  of  taxing  the  people  by 
a  money  bill ;  under  which  appellation  are  included  all 
bills,  by  which  money  is  dire£ked  to  be  raifed  upon  the  fub- 
jeft,  for  any  purpofe  or  in  any  ihape  whatfoe\'er;  either  for 
the  exigencies  of  government,  and  colle£bed  from  the  king- 
dom in  general,  as  the  land  tax  4  or  for  private  benefit,  and 
coUedcd  in  any  particular  diflri£l,  as  by  turnpikes,  parifli 

A  4  Inft.  19. 

rates» 
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rates,  and  the  like  (a6).  Yet  fir  Matthew  Hale  "  mentions  one 
cafe,  foundetl  on  the  praAice  of  parliament  in  the  reign  of 
Henry  VI  *»,  wherein  he  thinks  the  lords  may  alter  a  money 
bill :  and  that  is,  if  the  commons  grant  a  tax,  ns  that  of 
tonnage  and  poundage,  for  four  years;  and  the  lords  alter  it 
to  a  lefs  time,  as  for  two  years ;  here,  he  fays,  the  bill  need 
not  be  fcnt  back  to  the  commons  for  their  concurrence,  but 
may  receive  the  royal  aflent  without  farther  ceremony; 
for  the  alteration  of  the  lords  is  confident  with  the  grant  of 
the  commons.  But  fuch  an  experiment  will  hardly  be  re« 
peated  by  the  lords,  under  the  prefent  improved  idea  of  the 
privilege  of  the  houfe  of  commons,  and,  in  any  cafe  where  a 
money  bill  is  remanded  to  the  commons,  all  amendments  in 
the  mode  of  taxation  are  fure  to  be  rejefked. 

Next,  with  regard  to  the  eleflions  of  knights,  citizens, 
and  burgefles ;  we  may  obferve,  that  herein  confifls  the 
cxcrcifc  of  the  democratical  part  of  our  conftitution  :  for  in 
a  democracy  there  can  be  no  exercife  of  fovereignty  but  by 
fuflFrage,  which  is  the  declaration  of  the  people's  will.  In, 
all  democracies  therefore  it  is  of  the  utmoft  importance  to 

">  on  parliaments.  65,  66.  ncage  Finch.  Com.  Jouro.   21  Apr, 

n  Year  book,  33  Hen.  VI.  17.  But       1671. 
fee  t)ie  anfwer  to  this  cafe  by  fir  He- 


{i6)  This  rule  is  now  extended  to  all  bills  for  canals,  paving, 
provifion  for  the  poor,  and  to  every  bill  in  which  tolls,  rates,  w 
duties  are  ordered  to  be  collefled ;  and  alfo  to  all  bills  in  which 
pecuniary  penalties  and  fines  areimpofed  for  offences.  (3  Hat/,  1  lo.) 
But  it/  Ihould  feem  it  is  carried  beyond  its  original  fpirit  and  in- 
tent, when  the  money  railed  is  not  granted  to  tfie  crown. 

Upon  the  application  of  this  rule,  there  have  been  many  warm 
conteds  between  the  lords  and  commons,  in  which  the  latter  feem 
always  to  have  prevailed.  See  many  conferences  colledled  by  Mr. 
Hatfel,  in  his  Appendix  to  the  3d  voh 

In  Appendix  D,  the  conference  of  20  8c  22  April  1671,  the 
general  queltion  is  debated  with  infinite  ability  on  both  fides,. but 
particularly  oti  the  part  of  the  commons  in  an  argument  drawn 
up  by  (ir  Heneage  Finch^  then  attorney  general. 

P  3  regulate 
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regulate  by  whom,  and  in  what  manner,  the  fuSrages  are  to 
ba  given.  Aftd  the  Athenian^  were  fo  juftly  jealous  of  this 
prerogative,  that  a  ftranger,  who  interfered  in  the  affcmblics 
of  the  people,  was  puniflied  bv  their  laws  with  death :  be<» 
caufe  fuch  a  man  waa  efteemed  gxiilty  of  high  treafon,  by 
C  kl^  3-  ^f^rping  thofe  rights  of  fovcreignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a 
ct)lle£iive  body  but  by  repr^fcntation,  the  exercife  of  thi§ 
fovcreignty  confifts  in  the  choice  of  rcprefcntatives.  The 
laws  have  therefore  very  flriftly  guarded  againi):  ufurpation 
*  or  abufe  of  this  power,  by  many  falutary  provifions ;,  which 
may  be  reduced  to  thcfe  three  points,  i.  The  qualifications 
pf  the  elefiors.  2.  The  qualifications  of  the  elc£ied.  3.  The 
proceedings  at  eleclions. 

I.  As  to  the  qi^alifications  of  the  eleftors.  The  true  rea- 
fon  of  requiring  any  qualification,  yrith  reg;xrd  to  property, 
in  voters,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitua- 
rion  that  they  are  elleemed  to  have  no  will  of  their  own.  If 
thefe  perfons  had  votes,  they  would  be  tempted  to  difpofe  of 
them  under  fome  undue  influence  or  other.  This  would 
give  a  gre^t,  art  artful,  or  a  wealthy  man,  a  larger  (liare  in 
cleftions  than  is  confident  with  general  liberty.  .  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and  wiriiT 
out  influence  of  any  kind,  then,  upon  the  true  theory  and 
genuine  principles  of  liberty,  every  member  of  the  commur 
nity,  however  poor,  fhould  have  a  vote  in  elefting  thofe 
delegates,  to  whcfc  chjirge  is  committed  the  difpofal  of  his 
property,  his  liberty,  and  his  life.  But,  fince  that  can  hardly 
be  expc£le4  in  perfons  of  indigent  fortunes,  or  fuch  as  are 
tinder  the  immediate  dominion  of  others,  all  popular  ftatcs 
have  been  obliged  to  eftablidi  certain  qualifications  5  whereby 
fome,  who  arcfufpcdlcd  to  have  no  will  of  their  own,  arc 
cycludecl  from  voting,  in  order  to  fct  other  individuals,  whofe 
wills  may  be  fuppofed  independent,  more  thoroughly  upon  ^ 
{evel  whh  each  other. 

And  this  conflitution  of  fuffrages  is  framed  upon  a  w'Scx 
Principle,  with  us,  than  cither  of  the  methods  of  voting,  by 

centuries 
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centuries  or  by  tribes,  among  the  Romans.  In  the  method 
by  centuries,  inllitutcd  by  Servius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  fcale :  in  the  me- 
thod by  tribes,  gradually  introduced  by  the  tribunes  of  the 
people,  numbers  only  were  regarded,  and  property  entirely 
overlooked.  Hence  the  laws  paffed  by  the  former  method  had 
ufually  too  great  a  tendency  to  aggrandize  the  patricians  or  [  172  ] 
rich  nobles ;  and  thofe  by  the  latter  had  too  much  of  a  level- 
ling principle.  Our  conftitution  fteers  between  the  two 
extremes.  Only  fuch  are  entirely  excluded,  as  can  have  no 
will  of  their  own :  there  is  hardly  a  free  agent  to  be  found, 
WiU>  is  not  entitled  to  a  vote  in  fome  place  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely 
difregarded  in  elefbions ;  for  though  the  richeft  man  has  only 
one  vote  at  one  place,  yet,  if  his  property  be  at  all  difRifed, 
he  has  probably  a  right  to  vote  at  more  places  than  one,  and 
therefore  has  many  reprefentatives.  This  is  the  fpirit  of  our 
conftitution  :  not  that  I  aflert  it  is  in  fa£t  quite  fo  perfe£): "  as 
I  have  here  endeavoured  to  defcribc  it ;  for,  if  any  alteration 
might  be  wiflied  or  fuggefted  in  the  prefent  frame  of  parlia- 
ments, it  ihould  be  in  favour  of  a  more  complete  reprefent- 
'ation  of  the  people. 

But  to  return  to  our  qualifications ;  and  firft  thofe  of 
cleftors  for  knights  of  the  (hire,  i .  By  ftatute  8  Hen.  VI. 
c.  7.  and  10  Hen.  VI.  c.  2.  (amended   by  (27)  14  Geo.  III. 

n  The  candid  and  inteirigent  reader  time  and  a  loofe  ftate  of  national  inorats 
will  apply  this  obfervacion  to  many  other  have  too  great  a  tendency  to  produce, 
pans  of  the  work  before  him,  wherein  The  incurvations  of  practice  are*then 
the  coaditution  of  our  laws  and  govern-  the  moft  notorious  when  compared  with 
mentarereprefentcd  as  nearly  approach-  the  re£litude  of  the  rule  ;  and  to  elud- 
ing to  perfis^ion ;  without  deicending  to  date  the  clearnefs  of  the  fpring,  conveys 
the  invidious  tafic  of  pointing  out  fuch  the  ftrongeft  fatire  on  thofe  who  have 
deviations  and  corruptions,  as  length  of  polluted  or  difturbed  it. 

(27)  The  14  Geo.  III.  c.  58.  made  the  refidence  of  the  eledors 
and  the  eledled  in  their  refpe^ive  counties;  citiesi  and  boroughs  no 
k>Dger  necelTary.  It  had  been  required  from  both  by  a  ftatute 
p^fTcd  in  the  1  Ken.  V. 

P  4  c.  58.) 
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c.  ?  8.)thc  knights  of  the  fliirc  (hall  bcchofcn  of  people  whereof 
every  man  (hail  have  freehold  to  the  value  of  forty  (hillings  by 
the  year  within  the  county,  which  (by  fubfequent  (latute8}isto 
be  clear  of  all  charges  anddedudtionsyCxcept  parliamentary  and 
parochial  taxes  (28).  The  knights  of  (hires  are  the  reprefcnt"- 
atives  of  the  landholders,  or  landed  intereft  of  the  kingdom  : 
their  eledlors  muft  therefore  have  eftates  in  lands  or  tene- 
ments, within  the  county  reprefeiued  :  thefe  edates  muft  be 
freehold,  that  is,  for  term  of  life  at  lead ;  becaufe  bene&r 
cial  leafes  for  long  terms  of  years  were  not  in  ufe  at  the  mak- 
ing of  thefe  (tatutes,  and  copyholders  were  then  little  better 
than  villeins,  abfolutely  dependent  upon  their  lords :  thi« 
freehold  muft  be  of  forty  (hillings  annual  value ;  becaufe  that 
[  173  ]  fum  would  then,with  proper  induftry,furni(h  all  the  nece(raries 
of  life,  and  render  the  freeholder,  if  hepleafed,  an  independent 
man.  For  bifiiop  Fleetwood,  in  his  chronicon  preclofumy  writ- 
ten at  the  beginning  of  the  prefent  century,  h^s  fully  proved 
forty  (hillings  in  the  reign  of  Henry  VI  to  have  been  equal  to 
twelve  pounds  per  annum  in  the  reign  of  queen  Anne  \  and, 
as  the  value  of  money  is  very  confide rably  lowered  fiuce  the 
bifhop  wrote,  I  think  we  may  fairly  conclude,  from  this  4n4 


(28)  The  voter's  evidence  of  the  value  muft  be  received  at  the 
poll;  but  it  is  not  conclufivc,  and  may  be  contradi6Ud  by  other  evi- 
dence, upon  a  fcrutipy,  or  before  a  committee.  The  7  &  8  W.  Ill, 
c.  25.  exprefily  declares,  that  public  taxes  are  not  to  be  deemed 
charges  payable  out  of  the  eftate;  and  therefore  one  would  think 
that  the  plain  and  obvious  conftrudion  would  be,  th  *t  wherever  a 
freeholder  has  an  eftate  which  would  yield  him  40  j.  before  thefe 
taxes  arc  paid,  or  for  which  he  would  receive  a  rent  of  40/.  if  he 
paid  the  taxes  himfclf,  he  would  have  a  right  to  vote ;  yet  a  com- 
mittee has  decided  that  when  a  tenant  paid  a  rent  Icfs  than  40/. 
but  paid  parochial  taxes,  which  added  to  the  rent  amounted  to  more 
than  40  i.  the  landlord  had  no  right  to  vote.  A  ftrange  deciiion  ! 
2  Itt//.  475. 

Two  committees  have  held  that  the  intereft  of  a  mortgage  is  a 
charge,  which  if  it  reduces  the  value  under  40  j.  takes  away  the 
vote,  though  there  is  an  intermediate  decifion  of  a  committee,  in 
which  the  contrary  was  held.     lb.  467. 

other 
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other  circumftanccs,  that  what  was  equivalent  to  twclv^ 
pounds  in  his  days  is  equivalent  to  twenty  at  prcfcnt.     The 
other  lefs  important  qualifications  of  theclcftors  for  counties 
in  England  and  Wales  may  be  collefted  from  the  ftatutes  cited 
in  the  margin^;  which  direft,  2.  That  no  perfon under  twenty- 
one  years  of  age  fhall  be  capable  of  voting  for  any  membec 
This  extends  to  all  forts  of  members,  as  well  for  boroughs  as 
counties  *,  as  does  alfo  the  next,  viz.  3.  That  no  perfon  con« 
vitlcd  of  perjury,  or  fubornation  of  perjury,  fliall  be  capable 
of  voting  in  any  eleftion.     4.  That  no  perfon  fliall  vote  in 
right  of  any  freehold,  granted  to  him  fraudulently  to  qualifj 
him  to  vote.  Fraudulent  grants  are  fuch  as  contain  an  agree* 
ment  to  reconvey,  or  to  defeat  the  dilate  granted  j  which 
agreements  are  made  void,  and  the  eftate  is  abfolutcly  veiled 
in  the  perfon  to  whom  it  is  fo  granted  (29).     And,  to  guard 
the  better  againft  fuch  frauds,  it  is  farther  provided,  5.  That 
every  voter  Ihall  have  been  in  the  aflual  pofleffion,  or  receipt 
of  the  profits,  of  his  freehold  to  his  own  ufe  for  twelve  calen- 
dar months  before ;  except  it  came  to  him  by  defcent,  mar- 
riage, marriage- fettlement,  will,  or  promotion  to  a  benefice  or 
office.     6.  That  no  perfon  flvill  vote  inrefpeft  of  an  annuity 
or  rentcharge,  unlefs  regiltercd  with  the  clerk  of  the  peace 
twelve  calendar  months  before  (30).     7.  That  in  morigaged 
or  truft  eflates,  the  perfon  in  pofTeiEon,  under  the  above-men- 
tioned reftridlions,  (hall  have  the  vote.  8.  That  only  one  per- 
fon (hall  be  admitted  to  vote  for  any  one  houfe  or  tenement^ 

07^:3  W.III.c.  25.  10  Ann  c  23.  1  Geo  II.  c.  21.  iS  Geo.  II.  c.  iS« 
31GC0.  IL  c.  14.     3  Ceo.  III.c.  24. 

(29)  And  every  perfon,  who  Qiall  prepare  or  execute  fuch  con- 
veyance, or  who  ihall  give  his  vote  under  it,  (hall  forfeit  40  /. 
10  Ann,  f.  23.7".  I. 

(30)  Jt  muft  be  an  annuity  or  rent-charge  iffuing  out  of  a  free- 
hold eilate  ;  and  if  it  accrues  or  devolves  by  operation  of  law  within 
a  year  of  the  election,  a  certificate  of  it  mud  be  entered  with  the 
clerk  of  the  peace  before  the  firil  day  of  tlic  elediion.  3  Geo.  III. 
c,  24.     Hgy-M.  145. 

to 
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to  prevent  the  fpKtdng  of  freeholds  (3 1 ).  9.  That  no  eftsttc 
(hali  qualify  a  voter,  unlefs  the  eflate  has  been  afTeffed  to  fome 
land  tax  aidj  at  lead  twelve  months  before  the  ele£lion  (3a). 


(31)  This  is  true  only  when  a  freehold  eflate  is  fplit  and  divided 
"by  the  grantor  in  order  to  muhipl)^ votes  and  for  eleflion  purpofes. 
It  would  be  highly  unreafonable  and  abfurd  to  fuppofe  (though  it 
has  been  fo  contended)  that  it  extends  to  every  cafe,  where  a  per- 
ion  fairly  and  without  any  particular  view  to  an  eledion  purchafes 
a  part  of  a  greater  eftate.  It  is  part  of  the  freeholder's  oath  that 
the  cftate  has  not  been  granted  to  him  fraudulently  on  pdrpoTe  to 
qualify  him  to  give  his  vote.  The  one  vote  1  prefume  was  in- 
tended for  the  part  retained  by  the  grantorj  for  if  the  whole  had 
been  granted  out  thus  fraudulently,  no  vote  at  all  could  have  been 
given  for  it.  See  this  fubjeft  treated  fully  in  Mr.  Hey  wood's  Law 
of  £le£l.  .99.     It  cannot,  I  fhould  think,  be  confidered  a  fraudulent 

,  grant  under  any  ftatute,  if  a  perfon  fhould  purchale  anellate  merely 
for  the  fake  of  the  vote,  if  he  buys  it  abfolutely,  and  without  any 
refervation,  or  fecret  agreement  between  the  grantor  and  himfelf.  - 

But  it  never  has  been  fuppofed  that  this  flatute  extends  to  cafes» 
which  arife  from  operation  of  law,  as  devifes,  dsfcents,   &c.  as  if 
an  eftate  fhould  defcend  to  any  number  of  females,   the    huf- 
hand  of  each  would  have  a  right  to  vote,  if  lus  intereil  amounted 
to  40  /.  a  year. 

A  hufband  may  vote  for  his  wife's  right  of  dower  without  an  ac- 
tual aiDgnment  of  it  by  metes  and  bounds.  20  Ceo.  III.  c  17* 
/.^2. 

Two  or  more  votes  may  be  given  fucceflively  for  the  fame  ellate 
or  intereft  at  the  fame  election  ;  as  where  a  freeholder  votes  and 
dies,  his  heir  or  devifee  may  afterwards  vote  at  the  fame  election. 
And  it  feems  to  be  generally  true,  that  where  no  length  of  poiTef- 
fion  is  required  by  any  aft  of  parliament,  the  eledlor  may  be  admit- 
ted to  vote,  though  his  right  accrued  fince  the  commencement 
of  the  eleflion.     i  Doug.  272.     2  Lut/.  427. 

(32)  This  is  altered  by  20  Geo.  III.  c.  17.  The  eflate  fhaJl  be 
aflefTed  to  the  land-tax  fix  months  before  the  e^eftion,  either  in  the 
name  of  the  voter  or  his  tenant;  but  if  he  has  acquired  it  by  mar- 
riage, defcent,  or  other  operation  of  law,  in  that  cafe  it  muflhave 
been  afTeffed  to  the  land-tax  within  two  years  before  the  eIe6lioQ» 
cither  in  the  name  of  the  predeccfFor,  or  perfon.  through  whom  the 
voter  derives  his  title,  or  in  the  name  of  the  tenant  of  fuch  perfon. 

Thi* 
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10.  That  no  tenant  by  copy  of  court  roll  fluQ  be  pemuttcd  to 
vote  as  a  freeholder.    Thus  much  for  the  ele£h)is  in  €oun<^ 

^es{33). 

As  for  the  eIe£lors  of  citizens  and  burgefiesi  thefe  ;^re  fup-r 
pofed  to  be  the  mercantile  part  or  trading  intereft  of  this  - 
kingdom.  But  as  trade  is  of  a  fiufluating  nature,  and  feldom 
long  fixed  in  a  place,  it  was  formerly  left  to  the  crown  to  fum-i 
mon,  pro  re  nata^  the  moft  ftourifliing  towns  to  fend  repre- 
fentatives  to  parliament.  So  that  as  towns  increafed  in  tradc^i 
and  grew  populous,  they  were  admitted  to  a  (hare  in  the  le- 
giilature.  But  the  misfortune  is,  that  the  deferted  borough^ 
continued  to  be  fummoned,  as  well  as  thofe  to  whom  thdr 
trade  and  inhabitants  were  transferred ;  except  a  few  which 
petitioned  to  be  eafed  of  the  expencci  then  ufual,  of  main-' 
taining  their  members :  four  (hillings  a  day  being  allowed 
for  a  knight  of  the  (hire,  and  two  (hillings  for  a  citizen  or 
burgcfs  :  which  was  the  rate  of  wages  eftabli(hed  in  the  reign 
of  Edward  III  p  (34).  Hence  the  members  for  boroughs  now 

P4ln(l.  i6. 

This  requilite  of  afleflment  was  intended  to  prevent  fraud  and 
pdnfafion,  by  having  a  ready  proof  of  the  exigence  of  the  ef- 
ttte  of  the  voter,  and  fome  mcafure  of  it's  value ;  but  it  is  itfelf 
perhaps  a  greater  evil  than  it  was  intended  to  remove;  for  an  oroif- 
iion  or  irregularity^ in  the  aflrciTment  operates  as  a  disfranchifement. 
Every  freeholder,  who  wifhes  to  prefervc  the  important  privilege 
of  voting,  rr.uft  carefully  examine  every  year  the  aHefTment,  when 
it  is  (luck  upon  the  church  door,  to  fee  that  he  is  duly  afTe/Ted ;  and 
if  he  is  not,  he  may  ap^^eal  to  the  coremidiOners,  and  he  may  any 
time  afterwards  apply  to  the  clerk  ofthc  peace,  and  upon  payment 
of  IS.  may  examine  the  duplicate  returned  to  the  fefilons;  but  it 
feems  that  he  is  then  too  late  to  correal  an  error,  uniefs  he  has 
previoaHy  appealed  to  the  commifiioner.s ;  but  from  the  judgment 
of  the  commiffioners  an  appeal  lies  to  the  next  quarter  feffions. 

(33)  ^y  *^  Geo.  ill.  c.  41.  no  perfon  employed  in  manage^ 
ing  or  collcding  the  duties  of  excile,  cuftoms,  ftamps,  fait,  win- 
dows, or  houfes,  or  the  revenue  of  the  poft-OiTiwC,  ilial!  vote  at  any 
election,  and  if  fuch  perfon  prefumes  to  vote,  he  fhall  forfeit  xoc/, 
This  aft  does  not  extend  to  freehold  ofHces  granted  by  letters  patent, 

(34)  Lord  Coke,  in  the  page  referred  to  by  the  learned  Judge, 
fa7*j(  that  this  ra^e  of  wages  hath  been  time  out  cf  mind,  and  that 
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3  Geo»  in.  c.  15.  no  freeman  of  any  city  or  borough  (other 
than  fuch  as  claim  by  birth,  marriage,  or  fcnritude)  fliall  be 
entitled  to  vote  therein,  unlcfs  he  hath  been  admitted  to  his 
freedom  twelve  calendar  months  before  (36). 

2.  Next,  as  to  the  qualifications  of  peribns  to  be  eleBed 
members  of  the  houfe  of  commons.  Some  of  chefe  depend 
.upon  the  law  and  cuftom  of  parliament,  declared  by  the  honfe 
of  commons  ^ :  others  upon  certain  ftatutes.  And  from  thefe 
it  appears,  i.That  they  muft  not  be  aliens  born  %  or  minors*, 
a.  That  they  muft  not  be  any  of  the  twelve  judges",  becaufe 
rfiey  fit  in  the  lords'  houfe  ;  nor  of  the  clergy  %  for  they  fit  in 

'  4  loft.  47y  48.  *  Com.  Journ.  9  N07.  1605. 

'Sccpag.  162.  '<^Com.  Journ.    13  Od.  1553.  8  Feb. 

t  Hid,  1620.     17  Jan.  1661. 

fion  of 'that  committee  puts  aa  end  to  all  future  litigation  upon  the 
point  in  qucflion. 

(36}  This  is  called  the  Durham  aft,  and  it  was  occafioned  by" 
the  corporation  of  Durham  having,  upon  the  eve  of  an  election, 
in  order  to  fcrvo  one  of  the  candidates,  admitted  2 1 5  honoraty 
freemen.  Some  corporations  have  the  power  of  admitting  honor- 
ary freemen,  viz.  perfons  who,  without  any  previous  claim  or 
pretcmion,  are  admitted  to  all  the  franchifes  of  the  corporation. 
The  Durham  aft  is  confined  to  perfons  of  that  defcription  (blely. 
It  has  frequently  been  contended,  that  if  honorary  freemen  are 
created  for  the  occajion^  that  is,  merely  {ov  an  elc£lion  purpofe, 
it  is  a  fraud  upou  the  rights  of  cicdion;  and  that  by  the  common 
law,  as  in  other  cafes  of  fraud,  the  admiflion  and  all  the  confe- 
qniTxes  would  be  null  and  void  ;  that  v/itbin  the  year,  by  the 
ftatute,  fraud  was  prelumed  ;  but  that  after  that  time,  the  ftatute 
left  the  ncceffity  of  proving  it  upon  thofe  who  imputed  it.  But  in 
the  Bedford  cafe  (z  Doug*  91.)  the  committee  were  clearly  of 
opinion,  that  the  objeftion  of  occafionality  did  not  lie  againft 
freemen  made  above  a  year  before  the  eleftion. 

No  length  of  poflcinon  is  required  from  voters  in  burgage- 
tenure  boroughs.  There  are  about  twenty -nine  burgage*tcnare 
boroughs  in  England,  (i  Doug,  224.)  In  thefe  the  right  of  vot- 
ing is  annexed  to  fome  tenement,  houfe,  or  fpot  of  ground,  upon 
which  a  hcufe  in  ancient  times  has  flood,     ^ny  number  of  thefe 

burgage* 
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time,  m  the  reign  of  Henry  the  fixth,  from  300  to  upwards  df 
500,  cxclufive  of  thofc  for  Scotland.  The  univcrfities  were  in 


York,  and  therefore  the  members  for  Yorkfliirc  were  only  allowed 
their  wages  for  the  number  of  days  the  parliament  adually  fat, 
bang  fappofed  to  incur  no  expfence  in  returning  to  their  refpeaivc 
homes ;  but  at  the  fame  time,  the  members  for  the  diftant  coun- 
ties had  a  proportionate  allowance  in  addition.     Though   from 
this  time,  the  number  of  days  and  a  certain  fum  are  fpecificaUy 
expreffcd  in  the  writ,  yet  Mr.  Prynne  finds  a  few  inftanccs  after 
this,  where  the  allowance  is  a  lefs  fum ;  and  in  one,  where  one  of 
the  county  members  had  but  3  /.  a  day  becaufe  he  was  not,  in  faft, 
a  knight.     But  with  thofc  few  exceptions,  the  fum  and  form  con- 
tinued with  little  or  no  variation.     Mr.  Prynne  conjedures,  with 
great  appearance  of  reafon,  that  the  members  at  that  time  en- 
joyed the  privilege  of  parliament  only  for  the  number  of  days 
for  which  they  were  allowed  wages,  that  being  confidered  a  fuf- 
ficient  time  for  their  return  to  their  refpeftive  dwellings,  (p.  68.) 
But  this  allowance,  from  its  nature  and  origin,  did  not  preclude 
any  other  fpecific  engagement  or  contrad  between  the  member  and 
his  conftituents ;  and  the  editor  of  Glanvillc's  Reports  has  given  m 
the  preface,  p.  23.  the  copy  of  a  curious  agreement  between 
John  Strange  the  member  for  Dunwich  and  his  eleaors,  in  the 
3  Ed.  IV.  1463,  in  which  the   member  covenants,    "  whether 
«  the  parliament  hold  long  rime  or  (horc,  or  whether  it  fortune  to 
"  be  prorogued,  that  he  will  take  for  his  wages  only  a  cade  and 
"  half  a  barrel  of  herrings,  to  be  delivered  by  Chriftmas." 

In  Scotland  the  reprefentation  of  the  fhires  was  introduced 
or  confirmed  by  the  authority  of  the  legiflature,  in  the  fcventh  par. 
liamcnt  of  Ja.  I.  auno  1427,  and  there  it  is  at  the  fame  time  ex- 
prefsly  provided,  that  "  the  commiflares  fall  have  collage  of  them 
«  of  ilk  fchire,  that  awe  compearance  in  parliament."  Murrafs  Stat. 

It  is  faid,  that  Andrew  Marvell,  who  was  member  for  Hull 
in  the  parliament  after  the  reftoration,  was  the  laft  perlbn  in 
this  country  that  received  wages  from  his  conftituents.  Two  fhil- 
Ungs  a  day,  the  allowance  to  a  burgefs,  was  fo  confiderable  a  fum 
in  ancient  times,  that  there  arc  many  inftances  where  boroughs 
petitioned  to  be  excufed  from  fending  members  to  pariiament,  re- 
prefenting  that  they  were  engaged  in  building  bridges  or  other 
pubUc  works,  and  therefore  unable  to  bear  fuch  an  extraordinary 
•^  expcnce. 
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general  notcmpowcrcd  to  fend  burgeffcsto  parliajncht;  though 
oneei  in  28  £dw.  I.  when  a  parliament  was  faoimoned  to 

expence.  (Pryn.  on  4  Inft.  32.)  And  it  is  (bmewh^it  remarkable, 
that  from  the  33  £d.  III.  and  uoifbrmly  through  the  five  fucceeding 
reigns,  the  fherifF of  Lancalhire  returned,  non  funt  aliquot  u<vitiUts 
Jtu  hargi  infra  comitatum  Lancafiria^  Je  qtdhui  aliqui  ci-ves  v^I 
iurgen/es  ad  didum  farliamenium  'venire  dthent  feu/oUnft  nee  fcJJuRt 
f  ropier  eorum  debilitatem  ^  pavpertatum.  But  from  thefc  exemp- 
tions in  ancient  times^  and  the  new  creations  by  the  kiriv*^  char- 
ter, which  commenced  in  the  reign  of  Ed.  IV.  (who  in  the  17th 
year  of  his  reign  granted  to  the  borough  of  Wenlock  the  right 
of  fending  one  burgefs  to  parliament,  (5/;».  97.)  the  number  of 
the  members  of  the  houfe  of  commons  perpetually  varied  till  the 
29  Car.  II.  who  in  that  year  granted,  by  his  charter,  to  Newark,  | 

the  privilege  of  fending  rcprcfentatives  to  parliament,  which  was  I 

the  laft  time  that  this  prerogjftive  of  the  crown  was  excrcifed.  I 

(1  Doug.  EL  69.)     Since  the  beginning  of  the  reign  of  Hen.  1 

VIII.  the  number  of  the  reprefentatives  of  the  commons  is  nearly 
doubled;  for  in  his  firil  parliament  the  houfe  confined  only  of 
.298  members  :  it  does  not  appear  that  any  place  has  loft  its  right 
of  fending  reprefentatives  fince  that  time ;  and  260  have  iincc 
been  added  by  aft  of  parliament,  or  by  the  king's  charter  either 
creating  nqw  or  reviving  old  boroughs.  The  legiflature  added 
27  for  Wales  by  27  Hen.  VIII.  c.  26.;  4  for  the  county  and  city 
of  Chefter  by  34  Hen.  VIIL  c.  13.;  4  for  the  county  and  city  of 
Durham  by  2 5  Car.  II.  c.  9. ;  and  45  for  Scotland  by  the  aft  of 
union  ;  in  all  80 ;  and  1 80  have  beai  added  by  charter :  Hen. 
VIII.  created  or  reftored  by  charter    4.  Sec  Pref.  to  Glan'u*  Rep. 

Ed.  VI.         ...  43 

Mary         -  -  -  21 

Eliaabeth         ..         1         .         60 

Ja.  I.         .  .  -  27 

Ch.  I.         -         .         .  18 

Ch.  II.         ...         2 

180 
Parliament  has  created  -  80 

In  the  firft  parliament  of  Hen.  VIII.  298 

In  all    558  the  prefent  numben 

To 
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confider  of  the  ling's  right  to  Scotland^  there  were  UTued  writs, 

which  required  the  univcrfity  of  Oxford  to  fend  upfour  orfive> 

and  that  of  Cambridge  two  or  three,  of  their  moft  difcrcet  and 

learned  lawyers  for  that  purpofc  *i.  But  it  was  king  James  th* 

firft  who  indulged  them  with  the  permanent  privilege  to  fend 

conftantly  two  of  their  own  body  ;  to  ferve  for  thofe  ftudents 

who,  though  ufeful  members  of  the  community,  were  neithet 

concerned  in  the  landed  nor  the  trading  intercft ;  and  to  pro^- 

teft  in  the  legiflature  the  rights  of  the  republic  of  letters.  Th^ 

right  of  ele^ion  in  boroughs  is  various,  depending  entirely  ori 

the  feveral  charters,  cuftoms,  and  conftitutions  of  the  refpet> 

live  places,  which  has  occafioned  infinite  difputes  ;  though 

now  by  ftatute  2  Geo.  II.  c.  24.  the  right  of  voting  for  theC  ^75  J 

future  (hall  be  allowed  according  to  the  laft  determination  of 

the  houfe  of  commons  concerning  it  (35).    And  by  ftatute 

S  Prynnc  pari,  writs,  i.  345. 


To  the  firft  parliament  of  J  a.  I.  the  members  of  the  upper-houfc 
were  78,  of  the  lower  470.  y  Pari.  Hift,  11. 

(35)  That  flatate  was  merely  retrofpe^tive,  or  only  made  the 
laft  determination  of  the  right  prior  to  the  ftatute  conclufive,  with- 
oot  having  any  influence  over  decifions  fubfequent  to  the  2  Geo. 
II.  And  this  provifion  was  omitted  in  Mr.  Grcnville's  excellent 
a£l,  fo  that  the  fame  queftion,  refp^dling  the  right  of  eleftion  in 
fome  places,  was  tried  over  again  every  new  parliament ;  bat  to 
fupply  this  defeft,  it  was  cnadled  by  the  28  Geo.  III.  c.  52.  that 
whenever  a  committee  fhall  be  of  opinion  that  the  merits  of  a 
petition  depend  upon  a  quefiion  refpefting  the  right  of  cledlion, 
or  the  appointment  of  the  I'cturning  officer,  they  ftiall  require  the 
counfel  of  the  refpcftive  parties,  to  deliver  a  ftatement  of  the 
right  for  which  they  contend,  and  the  committee  ftiall  then  rc^ 
port  to  the  houfe  thofe  ftatcments  with  their  judgment  thereupon  ; 
and  if  no  perfon  petition  within  a  twelvemonth,  or  within  four- 
teen days  after  the  commencement  of  the  next  feflion,  to  oppofe 
fuch  judgment,  it  is  final  and  conclufive  forever.  Butiffucha 
petition  be  prefented,  then,  before  the  day  appointed  for  the 
confideration  of  it,  any  other  perfon,  upon  his  petition,  may  be  ad- 
mitted to  defend  the  judgment;  and  a  fecond  committee  ftiall  be 
appoinicd  cxaftly  in  the  fame  manner  as  the  firft,  and  the  deci- 

fion 
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been  inhabitants  of  the  places  for  which  they  arc  chofen  ■  : 
but  this,  having  been  long  difregardcd,  was  at  length  entirely 
repealed  by  ftatute  14  Geo.  III.  c.  58.  5.  That  no  perfons 
concerned  in  the  management  of  any  duties  or  taxes  created 
fince  16929  except  the  commiflioners  of  the  treafury  \  nor 

•  Stat.  1  Heft.  V.  c.  i.  23 Hen.  VI.  c.  i5«       b  Stat.  5  ft  6  W.  fr  M.  c  7. 


the  capadty  to  ele^t  and  to  be  clewed  being  originally  the  fame; 
when  yoa  take  away  an  obilrudion  from  the  one,  yon  remove  it  alfo 
from  the  other,  nnlefs  foroe  expref»law  has  fuperinduced  a  farther 
impediment :  bnt  I  apprehend  that  the  reafon  that  the  clergy,  having 
no  other  lands  than  their  glebes,  never  voted  nor  were  eleded  in 
indent  times,  did  not  in  any  degree  depend  either  upon  taxation  or 
the  convocation ;  bat  that  it  was  owing  folely  to  the  tenure  of  their 
glebe  land,  viz.  frankalmoign,  which  exempted  them  from  attend- 
ance on  the  couru  of  the  king,  lords,  and  iheriffs  (a  BL  101.)  ; 
and  even  if  they  held  other  lands,  holy  orders  exempted  them  by 
the  common  law  from  fecular  fervices  and  temporal  offices  ;  and 
this  was  confirmed  by  magna  charta  and  the  (btute  of  Marlbridge. 
(2  /ii/? .  3  &  1 2 1 .)  This  was  an  exemption,  and  not  an  exdufion ;  hot 
what  are  now  important  rights,  were  originally  confidered  duties 
and  burdens :  it  is  not  therefore  ftrange,  that  the  dergy  flmiild 
avail  themfelves  of  this  privilege  till  the  difufer  became  regarded 
as  an  incapacity.  Their  glebe  lands  are,  no  doubt,  freeholds 
under  the  8  Hen.  VI.  c  7. ;  and  when  they  were  adnutted  to  vote 
for  reprefenutives  in  right  of  thefe  freeholds,  it  followed  as  a  con- 
fequence,  that  they  were  alfo  eligible  to  reprefent,  unlefs  fome 
better  authority  can  be  produced  for  their  exdufion  than  merdy 
difufe,  or  their  having  a  voice  in  the  convocation,  where  they  no 
longer  tax  themfelves,  or  their  being  prohibited  by  canons,  which 
in  ether  inftances  are  dtfregarded,  and  which  probably  could  never 
be  thought  to  be  obligatory  upon  the  parliament. 

(38)  Two  decifions  of  committees  are  agreeable  to  what  is  ad* 
vanced  in  the  text.  In  the  firft  it  was  determined,  that  the  iheriiF 
of  Berk(hire  could  not  be  elected  for  Abingdon,  a  borough  withia 
that  county  (i  Doug,  419.) :  in  the  fecond,  that  the  Iheriff  of 
Hsmpfhire  could  be  eledled  for  the  town  of  Southantpton  within 
that  county,  becaufa  Southampton  is  a  county  of  itfelF,  and  is  as 
independent  of  Hampfhire  as  of  any  other  county.    4  D^tfg'.  tj. 

any 
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any  of  the  officers  following*,  {viz.  commiffioncrsof  prizcSf 
tranfpoTts,  fick  and  wounded,  wine  licences,  navy,  andvi£iual- 
Ixng ;  fecretaries  or  receivers  of  prizes  \  comptrollers  of  the 
army  accounts ;  agents  for  regiments  s  governors  of  planta- 
tions and  their  deputies ;  officers  of  Minorca  or  Gibraltar ; 
officers  of  the  excife  and  culloms ;  clerks  or  deputies  in  theC  ^j6  ] 
feverai  offices  of  the  treafury,  exchequer,  navy,  vi^ualling^ 
admiralty,  pay  of  the  army  or  navy,  fecretaries  of  ftate,  fair, 
ftamps,  appeals,  wine  licences,  hackney  coaches,  hawkers 
and  pedlars)  nor  any  perfons  that  hold  any  new  office  under 
the  crovni  created  fince  1 705  **,  are  capable  of  being  elected 
or  fitting  as  members(39}.  6.  That  no  perfon  having  a  penfion 

c  Sut.  II  &  I  s  W.  III.  c.  1.  1%  Se      Geo.  11.  c  2X. 
13  W.  III.  c*  lo.  6  Ann.  c.  7.  15  '  Stat*  6  Ann.  c.  7* 


(39)  All  tbe  perfons  enamented  above  are  utterly  incapabl&of 
fitting  in  the  houfe  of  commonj,  whilft  they  continue  in  their  re- 
IjpedHve  fitnations ;  and  amongft  thefe  are  all  perfons  who  accept 
from  the  crown  any  office  created  fince  1705.  But  by  the  a6th 
fedion  of  the  fiime  zCt,  6  Ann.  c.  7.  if  any  member  fliall  accept 
of  any  office  of  profit  from  the  crown,  his  eledlion  or  feat  becomes 
▼Old,  but  he  may  be  re-eleded.  This  means  an  office  of  profit^ 
which  was  in  exigence  prior  to  1705* 

The  office  or  Aruft  of  a  member  of  parliament  cannot  be  refigned, 
and  every  member  is  compellable  to  difcharge  the  dudes  of  it, 
onlefs  he  can  (hew  ifach  canfe,  as  the  houfe  in  it's  difcretion  will 
think  a  fufficient  excnfe  for  his  non-attendance  upon  a  call  of*  the 
houfe.  The  only  way  therefore  of  vacating  a  feat,  is  by  accept- 
ing a  fituation,  in  confeqaence  of  which  the  law  declares  his  feat 
vacant.  So  where  members  wi(h  to  vacate  their  feats  and  retire 
horn  parliament,  it  is  now  ufual  for  the  crown  to  grant  them  the 
office  of  the  flewardfliip  of  the  Chiltern  Hundreds.  Mr.  Hatfell 
obferves,  that  "  the  pradice  of  accepting  this  nominal  office, 
"  which  began,  he  beUeves,  only  about  the  year  1750,  has  been 
*'  now  fblong  acquiefced  in  from  it's  convenience  to  all  parties^ 
**  that  it  would  be  ridiculous  to  ftate  any  doubt  about  the  legality 
*'  of  it's  proceedings ;  otherwife,  (he  believes,)  it  would  be  found 
".  very  difficult,  from  the  form  of  thefe  appointments,  to  ihew 
**  that  it  is  a9  office  of  profit  under  the  crown."  (2  Ha//.  41.) 

Qw3  Bttt 
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under  the  crown  during  pleafure,  or  for  any  term  of  years,  is 
capable  of  being  ele&ed  or  fitting^,  7.  That  if  any  membev 
accepts  an  office  under  the  crown,  except  anofficer  in  the  army 
or  navy  accepting  anew  commiffion,  his  feat  is  void  \  but  fuch. 
member  is  capable  of  being  re-ele£led  ^.  8.  That  all  knights 
of  the  {hire  (hall  be  a£lual  knights,  or  fuch  notable  efquires 
ajid  gentlemen  as  have  eftates  fufficient  to  be  knights  (40)^ 
and  by  no  means  of  the  degree  of  yeomen^.  This  is  reduced  to 
a  ftill  greater  certainty,  by  ordaining,  9.  That  every  knight  of 
a  ihire  fhall  have  a  clear  eftate  of  freehold  or  copyhold  (41 )  to 
the  value  of  fix  hundred  pounds /^r  annunty  and  every  citizea 
and  burgefs  to. the  value  of  three  hundred  pounds:  except  the 
eldefl  fons  of  peers,  and  of  perfons  qualified  to  be  knights  of 
(hires,  and  except  the  members  for  the  two  univerfities  ^ : 
which  fomewhat  balances  the  afceridant  which  the  boroughs 
have  gained  over  the  counties,  by  obliging  the  trading  intc- 
reft  to  make  choice  of  landed  men  :  and  of  this  qualification 
the  member  muft  make  oath,  and  give  in  the  particulars  in 
writing,  at  the  time  of  his  taking  his  feat  *  (42).     But,  (Hb- 

«  Scat.  6  Ann.  c.  7.  x  Geo.  c.  ^.  ^  Sut.  9  Ann.  c.  5. 

f  Stat.  6  Ann.  c.  7.  *  Stat.  33  Geo.  II.  c.  20. 

I  Stat.  23  Hen.  VI.  c.  15. 

&ut  Mr.  Hatfe)]  himfelf  raifes  a  doubt,  which  I  do  not  think  he 
removes;  for  furely  no  ufage  iince  1750,  or  no  ufage  whatever^ 
can  countervail  the  clear  and  exprefs  words  of  an  a6t  of  par- 
liament. 

(40;  This,  by  the  ^iXxxK^  de  militihus  I  £d.  II.  was  twenty  pounds  a 
year,  and  puc  in  force  againft  thofe  who  had  40/.  a  year  till  16 
Car.  I.  c.  16.  See  p.  404. 

(41)  Or  mortgage,  if  the  mortgagee  hats  been  feven  years  in 
poiiefrion. 

(42)  By  22  Geo.  1 1  J.  c.  4^.  no  contradtor  with  the  officers 
of  government,  or  with  any  other  perfon  for  the  fervice  of  the 
public,  fhall  be  capable  of  being  eleded,  or  of  fitting  in  the  hoafe, 
a»  long  as  he  holds  any  fuch  contra6t,  or  derives  any  benefit  from 
it.  But  this  does  not  exteiid  to  contrafls  with  corporations,  or 
with  companies,  which  then  coufided  of  ten  partners,  or  to  any 

perfon 
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jcSt  to  thefe  (landing  reftri£Uons  and  dirqualificationii  every 
fubjed  of  the  realm  is  eligible  of  common  right :  though 
there  ire  inftances,  wherein  perfons  in  particular  eirciim- 
ftances  have  forfeited  that  common  right,  and  have  been  de^ 
clared  incligihlc/or  that  parliament  by  a  vote  of  the  houfe  of 
commons  i,  or^r  ever  by  an  aft  of  the  legiflat  ure  ^  (43 ).  But 
it  was  an  unconftitutional  prohibition^  which  was  grounded  on 
an  ordinance  of  the  houfe  of  lords ',  and  inferted  in  the  iifig's 
writs,  for  the  parliament  holden  at  Coventry,  6  Hen.  IV, 
that  no  apprentice  or  other  man  of  the  law  ihould  be  elefted  C  *77  ] 
a  knight  of  the  (hire  therein  "  :  in  return  for  which,  our  law 
books  and  hiftorians  "  have  branded  this  parliament  with  the 
name  of  parliamentum  indo^uniy  or  the  lack-learning  parlia- 
ment;  and  fir  Edward  Coke  obferves  with  fome  fpleen  ^,  that 
there  was  never  a  good  law  made  thereat. 

i  See  page  iB^/  n  Pryn.  004  Inft.  13. 

k  Sut.  7  Geo.  T.  c.  18.  n  Walfiogh.  A.  D.  X405. 

1 4  Infi'.  10 . 4)S.  Pryn.  Plea  for  lordi.  *  4  Inft.  48. 
379*  *  Wliite2\»cke.  359.  368. 


perfon  to  whom  the  interefl  of  (uch  a  contra^  (hjdl  accrue  by 
marriage  or  operation  of  law  for  the  firft  twelve  months.  And 
if  any  perfon  difqaalified  by  fuch  a  contrad  fhall  fit  in  the^ 
hoafex  he  fliail  forfeit  500/.  for  every  day;  and  if  any  perfon 
who  engages  in  a  contrad  with  government,  admits  any  merobef 
of  parliajaent  toa  ihare  of  it,  he  ihall  forfeit  500/.  to  the  proie* 
color. 

(43)  Hiisdaufe  from  the  word  (though J  has  been  added  fince 
1769,  the  time  when  the  Middlefex  eledion  was  dircufTed  in  the  houfe 
of  commons.  The  learned  Judge  upon  that  occaiion  maintained 
the  incapacity  of  Mr.  Wilkes  to  be  re-eleded  that  parliament,  in 
confequence  of  his  expulfion ;  and  as  he  had  not  mentioned  expul- 
fion  aa  one  of  the  difqaalifications  of  a  candidate,  the  preceding 
Sentence  was  cited  again  ft  lum  in  the  houfe  of  commons,  and  he 
was  afterwards  attacked  upon  the  fame  ground  by  Junius  (let.  18.), 
and,  as  I  conceive,  undefervedly ;  for  hard  would  be  the  fate  of 
authors,  if,  whilft  they  are  labouring  to  remove  the  errors  of  others, 
they  (hould  for  ever  be  condemned  to  retain  their  own.  See 
note  (16),  p.  163. 
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3.  The  third  point,  regarding  elef^ions,  b  the  method  of 
proceeding  therein.  This  is  alfo  regulated  by  the  law  of  par- 
liament, and  the  feveral  itatutes  referred  to  in  the  margin  f ; 
all  which  I  (hall  blend  together,  and  extraA  out  of  them  a 
fummary  account  of  the  method  of  proceeding  to  elcAiona. 

As  foon  as  the  parliament  is  fummoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  fitting  of  parliament,  the 
fpeaker,  by  order  of  the  houfe  j  and  without  fuch  order, 
if  a  vacancy  happens  by  death,  or  the  member's  becoming  a 
peer  (44),  in  the  time  of  a  reccfs  for  upwards  of  twenty  days) 

P 7  Hen. IV.  CIS-  S Heo.  VI. c. 7.  c. %%.  9  Ann. c.  5.   10  Ann. c  19.  and 

•3  Hen.  VI.  c.  14.     i  W.  &  M.  ft.  i.  c.  33.  2  Geo.  II.  c.  14.  SGeo.ILc.  30. 

c.  2.   2  W.  &  M.  ft.  I   c.  7.  5  &  6  W.  18  Geo.  II.  c.  18.   19  Geo.  II.  c.  18. 

ft  M.  c.  30.  7  W.  III.  c.  4.  7  &  8  W.  10  Geo.  III.  c.  t6.  11  Geo.  111.  c.  4s. 

III.  c.  7.  and  c.  25.    10  &  11  W.  III.  14  Geo.  III.  c.  15.  15  Geo.  III.  c  36. 

c.  7.  IS  ft  13  W.  HI.  c.  xo.  6  Ann.  28  Geo.  III.  c.  52. 

(44)  With  regard  to  a  vacancy  by  death  or  a  peerage  during 
a  recefs,  the  24  Geo.  II.  f.  a.  c.  26.  which  repeals  the  former 
flatutes  upon  this  fubjeA,  provides,  that  if  during  any  recefs  any 
two  members  give  notice  to  the  fpeaker  by  a  certificate  under  their 
hands,  that  there  is  a  vacancy  by  death,  or  that  a  writ  of  fammons 
has  ilTued  under  the  great  feal  to  call  up  any  member  to  the 
houfe  of  lords,  the  fpeaker  fliall  forthwith  give  notice  of  it  to  be 
inferted  in  the  Gazette  ;  and  at  the  end  of  fourteen  days  after  fuch 
infertion,  he  (hall  ilTue  his  warrant  to  the  clerk  of  the  crown,  com* 
manding  him  to  make  out  a  new  writ  for  the  eleffion  of  another 
member.  But  this  (hall  not  extend  to  any  cafe  where  there  ii  a 
petition  depending  concerning  fuch  vacant  feat,  or  where  the  writ 
for  the  election  of  the  member  fo  vacating  had  not  been  returned 
£fteen  days  before  the  end  of  the  laft  fitdng  of  the  houfe,  or  where 
the  new  writ  cannot  iflae  before  the  next  meeting  of  the  houfe  for 
the  difpatch  of  bnfinefs.  And  to  prevent  any  impediment  in  the 
execution  of  this  aA  by  the  fpeaker's  abfence  from  the  kingdom, 
or  by  the  vacancy  of  his  feat,  at  the  begmning  of  every  parliament 
he  (hall  appoint  any  number  of  members  from  three  to  feven  in- 
clufive,  and  (hall  publiih  the  appointment  in  the  Gazette.  Thefe 
members,  in  the  abfence  of  the  fpeaker,  (ball  have  the  (ame  authority 
as  is  given  to  him  by  this  ftatute.  Thefe  are  the  only  ^es  pro* 
vided  for  by  a£t  of  parliament ;  fo  for  any  other  (pedes  of  vacancy 
no  writ  can  iffue  during  a  recefs. 

fends 
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fends  his  warrant  to  the  derk  of  the  crown  in  chancer  j; 
who  thereupon  iflfuesout  writs  to  the  fheriiFof  every  count]^, 
for  the  eleAion  of  all  the  members  to  ferve  for  that  county^ 
and  every  city  and  borough  therein.  Within  three  days  (45) 
after  the  recent  of  this  writ,  the  (herifF  is  to  fend  his  pre- 
cepty  luider  his  feal,  to  the  proper  returning  officers  of  the 
chies  and  boroughs,  commanding  them  to  cIcOl  their  mem- 
bers :  and  the  faid  returning  officers  are  to  proceed  to  eled^ion 
within  dght  days  from  the  receipt  of  the  precef^,  giving 
four  days  notice  of  the  fame  '^ ;  and  to  return  the  perfons 
chofen,  together  with  the  precept,  to  the  iheriE 

But  ele£lions  of  knights  of  the  (hire  muft  be  proceeded  to 
by  the  flieriffii  themfelyes  in  perfon,  at  the  next  county  court 
that  (hall  happen  after  the  delivery  of  the  writ.  The  county  £  178  J 
court  is  a  court  held  every  month  or  oftener  by  the  flieriiF, 
intended  to  try  little  caufes  not  exceeding  the  value  of  fort/ 
fiiillings,  in  what  part  of  the  cojunty  he  pleafes  to  appoint  for 
that  purpofe :  but  for  the  eledion  of  knights  of  the  (hire  it 
muft  be  held  at  the  moft  ufual  place.  If  the  county  court  falls 
upon  the  day  of  delivering  the  writ,  or  within  fix  days  after, 
the  (heriff  may  adjourn  the  court  and  eleAion  to  fome  other 
convenient  time,  not  longer  than  fixteen  days,  nor  (horter 
than  ten ;  but  he  cannot  alter  the  place,  without  the  con« 
fent  of  all  the  candidates :  and,  in  all  fuch  cafes,  ten  days 
public  notice  muft  be  given  of  the  time  and  place  of  the 
cledlion  (46). 

4  In  the  boroagh  of  New  Shoreham  x  i  Geo.  TIT.  c.  55.  the  eledion  moafe 
in  8oflez>  wherein  certain  fre^ldert  oT  within  twelve  dayi^  with  eiibi  daja  n»- 
tkt  «0nntjrnra  cntitkd  to  vote  by  ilatote      tice  of  the  faois.  , 

(45)  The  officer  of  the  cinque  ports  has  fix  days  by  10  &  11 
W.III.  cy. 

(46)  This  b  altered  by  25  Geo.  III.  c.  S4'  which  enaOs,  that 
in  every  cognty*  the  iherif  having  indorfed  on  the  back  of  the 
writ  the  day  on  which  he  receives  it,  (hall«  within  two  days  after 
the  receipt  thereof,  caafe  proclamation  to  be  made  at  the  place 
vhere  the  eofning  ele£tion  ought  by  law  to  be  held,  of  a  fpecial 

county 
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And,  as  it  is  eiTential  to  the  yctj  being  of  parliament  that 
cle&ions  ihould  be  abfolutely  free,  therefore  all  undue  influ- 
ences upon  the  ele£^ors  are  illegal  and  ftrongly  prohibited  (47). 
For  Mr.  Locke '  ranks  it  among  thofe  breaches  of  truft  in  the 
executire  magiftrate,  which  according  to  his  notions  amount 
to  a  diflblution  of  thp  government,  '*  if  he  employs  theforce, 
•*  treafure,  and  offices  of  the  fociety  to  corrupt  the  rcprefent- 
"  ativcs,  or  openly  to  pre-engage  the  electors,  and  prefcribe 
•*  what  manner  of  perfons  (hall  be  chofen.  For  thus  to  rc- 
«*  gulate  candidates  and  eleftors,  and  new-model  the  ways  of 
*'  eledion,  what  is  it,  fays  he,  but  to  cut  up  the  government 
**  by  the  roots,  and  poifon  the  very  fountain  of  public  fecu- 
««  rity  ?*'  As  foon  therefore  as  the  time  and  place  of  eleAion, 
either  in  counties  or  boroughs,  are  fixed,  all  foldiers  quar- 
tered in  the  place  are  to  remove,  at  leaft  one  day  before  the 
ele£iioh,  to  the  diftance  of  two  miles  or  more ;  and  not  to  re- 
turn till  one  day  after  the  poll  is  ended.  Riots  likewife  have 
been  frequently  determined  to  make  an  eledion  void.  By 
I 

*  on  Gov*  p.  2.  §  ZS2. 


county  court  to  be  there  held,  for  the  parpofeof  fuch  elcdioo  only, 
on  any  day,  Sunday  excepted,  not  later  from  the  day  of  making 
fuch  proclamation  than  the  16th  day,  nor  fooner  than  the  loth  i 
and  that  he  (hall  proceed  ia  fuch  eledion  at  fuch  fpecial  county 
court,  in  the  (ame  manner  as  if  the  faid  eleAion  had  been  jield 
at  a  county  court,  or  at  an  adjourned  county  court,  according  to  the 
former  laws. 

(47)  In  fupport  of  this  principle  the  3  Ed.  I.e.  5.  is  generally 
^ited :  £t  pur  ceo  qtu  eUSions  diiviut  iftrts  /ranches »  U  rot  He/endt 
fur  fa  grevt  forfaitun,  qtu  ntil  bma  bemme  n^amn  per  poiar  dis  arm^^ 
ne  per  menaces  9  ne  diftourbe  de  faire  franche  eleSien.  The  principle 
is  good,  and  ought  to  be  applied  to  all  eledUons;  but  the  ele^ions 
which  the  legidafeore  had  then  in  contemplation,  were  liiofe  of  the 
iheriff',  coroner,  &c.  for  the  hoafe  of  commons,  and  of  com^e 
eledions  of  it's  members  had  not  then  exiflence.  And  asit«ivoald 
be  repugnant  to  this  principle  and  to  found  policy,  it  is  decided* 
that  a  wager  between  two  eledlors  upon  the  fucce6  of  their  re- 
fpedive  candidates  is  illegal  and  void.  For,  if  it  were  permitced,  it 
would  manifeftly  corrupt  the  freedom  of  ele£tion».  1 T.  R.  55^    . 

5  vote 
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vote  alfo  of  the  houfe  of  commons,  to  whom  alone  belongs 
the  power  of  determining  contefted  ele£bions,  no  lord  of  par- 
liament,  or  lord  lieutenant  of  a  county,  hath  any  right  to 
interfere  in  the  eleAion  of  commoners ;  and,  by  ilatute,  the 
lord  warden  of  the  cinque  ports  (hall  not  recommend  any 
members  there.  Ifany  officer  of  the  excife,  cuftoms,  ftamps,  [  17^] 
or  certain  other  branches  of  the  revenue,  prcfume  to  inter- 
meddle in  ele£tions,  by  perfuading  any  voter  or  diffuading 
hijOj  he  forfeits  xoc/j  and  is  difabled  to  hold  any  office. 

Thus  are  the  ek£bors  of  one  btanch  of  the  legiflature  fe- 
cured  from  any  undue  influence  from  .either  of  the  other  two^ 
and  from  all  external  violence  and  compulGon.  But  the 
grcateft  danger  is  that  in  which  themfelves  co-operate,  by 
die  infamous  praftice  of  bribery  and  corruption.  To  prevent 
which  it  is  ena£^ed  that  no  candidate  ihall,  after  the  date 
(ufually  called  tl^e  tefie)  of  the  writs  (48),  or  after  the  va- 
cancy, give  any  money  or  entertainment  to  his  eledlors,  or 
ptomife  to  give  any,  either  to  particular  perfons,  or  to  the 
place  in  general,  in  order  to  Ris  being  eledied :  on  pain  of 
being  incapable  to  ferve^  for  that  place  in  parliament  (49). 


(48)  Or  after  the  ordering  of  the  writs ;  that  is,  after  the  iigning 
of  the  warrant  to' the  chancellor  for  iffuing  the  writs.     Sim,  165. 

(49)  That  is^  irxapable  of  ferving  upon  that  fleftion ;  this  i» 
provided  by  7  W.  III.  c.  4.  commonly  called  the  treating  aft ;  and 
it  has  been  decided  by  a  committee,  according  to  the  plaio  sod 
obvioas  meaning  of  the  words  0/  the  ilatute,  thatjcreating  vacates  thai 
eleftion  only  ;  and  that  the  candidate  is  no  way  difqualiEcd  /roai 
being  rcT-eledcd  and  fitting  upon  a  fecond  return.  (See  liit  iC 
cafe  of  Norwich  17S7,  3  LW.  455.  though  the  contrary  w».  >i, 
termined  Tn  the  cafe  of  Honiton  17S2, 16.  162.)     It  hai  b^:^.  ;.•:. 
pofed,  that  the  payment  of  travelling  expences,  and  a  ujwp^ia^ 
tion  for  lofs  of  time,  were  not  treating  or  bribery  mun.  s*i   r- 
any  other  ftatute;  and  a  bill  paflcd  the  houfe  of  comsHn*.-  y   .n^ 
jcfl  foch  cafes  to  the  penalties  impofed  by  2  Geo.  l\  ^,  ^^    »j»t9 
perfons  guilty  of  bribery.     But  this  bill  was  rty^^,^  r  ^,   ^^^ 
of  lords   by  the  oppofition  of  lord  Mansidd*  wj«i    s--:^^  ..^ - 
maiDuined  that  the  bill  was  faperfiaoas ;  tlut  CbC:  ".nr^y^  v  ±je, 
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And  if  any  money,  gift,  office^  employment^  or  reward  be 
given  or  promifed  to  be  given  to  any  voter,  at  any  time,  in 
CMrder  to  influence  him  to  give  or  withhold  his  vote,  as  well 
he  that  takes  as  he  that  offers  fuch  bribe  forfeits  500/,  and  is 
for  ever  difabled  from  voting  and  holding  any  office  in  any 
corporation ;  unlefs,  before  convi£lion,  he  will  difcover  ibme 
other  offender  of  the  fame  kind,  and  then  he  is  indemnified 
for  his  own  ofience '  (50).  The  firft  inftance  that  occurs,  of 
eledion  bribery,  was  fo  early  as  13  Eliz.  when  one  Thomas 
Longe  (being  a  fimple  man  and  of  fmall  capacity  to  ferve  in 
parliament)  acknowleged  that  he  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chofen 
four  pounds  to  be  returned  member,  and  was  for  that  premium 

•  In  nke  mmner  the  Julian  law  dt  dom  $  but,  if  tbe  perfon  guilty  eoDTid- 
mmhitu  infliAed  fines  and  infamy  upon  ed  another  oflfender,  he  was  reftored  to 
att  who  Sftxt  goilcy  of  comiption  at  dec-      hit  credit  again.     Tf*  48.  14.  i  • 

J 

laws  in  being*  was  clearly  illegal*  and  fubjed^*  in  a  court  of  law* 
to  the  penalties  of  bribery.  (2  Lud,  67.)  Indeed  it  is  fo  repag- 
imi^t  both  to  the  letter  and  fpirit  of  chefe  (latutes*  that  it  is  fur- 
prifing  that  foch  a  notion  and  pradlice  fhould  ever  have  prevaHed. 
It  is  certainly  to  be  regretted*  that  any  ele£lor  (houldbe  prevented 
by  his  poverty  from  exercifing  a  valuable  privilege ;  but  the  na- 
tion would  have  much  greater  canfe  to  lament*  if  it  were  de- 
prived of  the  fervices  of  all  gendemen  of  moderate  fortune*  by  the 
legalizing  of  fuch  a  pradHce,  even  with  the  moil  equitable  re- 
ibidHons*  not  to  mention  the  door  that  it  would  open  to  the 
greffeft  impurity  and  corruption. 

(50)  This  is  enaded  by  2  Geo.  11.  c.  24.  explained  and  en- 
larged by  pGeo,  IL  c.  38.  and  16  Geo.  II.  c.  11.  but  thefe 
ftattttes  do  not  create  any  incapacity  of  fitting  in  the  houfe*  that 
depends  folely  opon  the  treating  a^  mentioned  in  the  preceding 
note. 

It  has  been  held  that  it  is  bribery  if  a  candidate  gives  an 
ekdor  money  to  vote  for  him*  though  he  afterwards  votes  for 
another  (^  Burr.  1235.)^  and  there  can  be  no  doubt*  but  it  would 
alfo  be  bribery  in  the  voter*  for  the  words  of  the  ftatote  clearly 
make  the  offence  mutual.  And  it  has  been  decided  that  fuch 
vote  will  not  be  avjulablc  to  the  perfoo  to  whom  it  may  after- 
ward* 
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defied.  But  for  this  offence  the  borough  was  amerced  (51}, 
the  member  was  removed,  and  the  officer  fined  and  im- 
prifoned  ^  But,  as  this  pra£iice  hath  fince  taken  much 
deeper  and  more  univerfal  root,  it  hath  occafioned  the  making 
of  thefe  wholefome  ftatutes ;  to  complete  the  efficacy  of 
which»  there  is  nothing  wanting  but  refolution  and  integrity 
to  put  them  in  ftri£t  execution. 

Undue  influence  being  thus  (I  wifli  the  depravity  of  man-  [  180  ] 
Jdnd  would  permit  me  to  fay,  effe^ually)  guarded  againft,  the 

t4lnft.  23.  Htleof  pari*  iii.  Com.  journ*  lo  &  ii  Mty  I57i« 


wards  be  given  gratuitoafly :  for  the  ele^or  fwrears  he  has  re  • 
ceived  no  money*  gift,  or  reward,  in  order  to  give  his  vote ;  and 
an  eledion  ought  not  to  depend  upon  a  vote  (o  contaminated  with 
peijury,  bribery,  and  treachery  ;  and  the  voter's  previous  con- 
duGt  muft  raife  a  Arong  Aifpicion  that  he  gives  his  vote  rather 
from  the  inducement  of  a  higher  bribe,  than  from  the  convic- 
tion of  his  confcience.  But  the  propriety  of  this  decifion  has 
been  queftioned  by  refpedable  authority.  (2  Doug,  416.}  An 
inllance  is  given  in  4  Doug.  366.  of  an  adion,  in  which  twenty- 
two  penalties,  ii,0Qp/.  were  recovered  againfl  one  defendant. 
But  befides  the  penalties  impofed  by  the  legiflature,  bribery  is  a 
crime  at  common  law,  and  punifiiable  by  indidtment  or  informa- 
tion, though  the  court  of  king's  bench  will  not  in  ordinary  cafos 
grant  an  information  wiihin  two  years,  the  time  within  which 
an  a£lion  may  be  brought  for  the  penalties  under  the  llatute. 
{3  Bur,  1335.  '359*)  B^^  ^^^  ^^^^  ^^^^  '^^^  affed  a  profecution 
by  an  indictment  or  an  information  by  the  attorney -general, 
who  in  one  cafe  was  ordered  by  the  houfe  to  prpfecute  two  gen- 
tlemen who  had  procured  themfelves  to  be  returned  by  briber/  ; 
they  were  convided  and  fentenced  by  the  court  of  king's  bench 
to  pay  each  a  fine  of  1000  marks,  and  to  be  imprlfoned  fix  months, 
4  Doug,  252. 

(51)  Lord  Mansfield  obferved  upon  this,  that  there- could  be  no 
fine  fet  in  the  houfe  of  commons ;  it  muil  have  been  in  the  flar 
chamber  (3  Burr.  M36.) ;  but  the  journals  of  the  commons  on  the 
day  referred  to  by  the  learned  Judge  exprefsly  (late,  that  it  is  or- 
dered by  this  houfe  that  a  fine  of  zo  pounds  be  affeiled  upon  the 
corporation  for  their  faid  lewd  and  flandcrous  attempt. 

10  eteftion 
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clcilion  IS  to  be  proceeded  to  on  the  day  appointed ;  the  (hcriff 
or  other  returning  officer  firft  taking  an  oath  againft  bribery, 
and  for  the  due  execution  of  his  office.  The  candidates  like- 
wife,  if  required  (52),  muft  fwear  to  their  qualification  j  and 
the  eleftors  in  counties  to  theirs ;  and  the  eleftors  both  in 
counties  and  boroughs  are  alfo  compellable  to  take  the  oath 
of  abjuration  and  that  againft  bribery  and  corruption.  And 
it  might  not  be  amifs,  if  the  members  elefted  were  bound 
to  take  the  latter  oath,  as  well  as  the  former ;  which  in  all 
probability  would  be  much  more  effijftual,  than  adminiftering 
it  only  to  the  cle£lors  (53). 


(5  c)  If  any  candidate,  open  a  reafonable  requeft  from  another 
candidate,  or  by  two  of  the  clcftors  cither  at  the  eleftion,  or  at 
any  time  before  the  return  of  the  writ,  (hall  refufe  to  fwear  to  hit 
qualification,  his  eledlon  (hall  be  void.  (9  Jnn,  c.  5.) 

(53)  All  elcdlors  are  compellable  before  they  vote  to  take  the 
oaths  of  allegiance  and  fupremacy,  7  &  8  W.  Ill,  c.  27.  And  by 
the  25  Geo.  III.  c.  84.  all  eledors  for  cities  and  boroughs  {ball 
fwear  to  their  name,  addition,  or  profeilion,  and  place  of  abode ; 
and  alfo,  like  freeholders  in  counties,  that  they  believe  they  are  of 
the  age  of  21,  and  that  they  have  not  beeif  polled  before  at  that 
ele^on.  And  by  the  fame  (latute  it  is  enadled,  that  if  a  poll  is 
demanded  at  any  eleflion  for  any  county  or  place  in  England  or 
Wales,  it  (hall  commence  either  that  day,  or  at  the  fartheft  upon 
the  next,  and  fhall  be  continued  from  day  to  day  (Sundays  ex- 
cepted) until  it  be  finilbed  ;  and  it  (hall  be  kept  open  feven  hours 
at  the  lead  each  day,  between  eight  in  the  morning  find  eight  at 
night;  but  if  itfhould  be  continued  till  the  15th  day,  then  the  re- 
turning officer  Hiall  clofe  the  poll  at  or  before  three  in  the  after* 
noon,  and  fhall  immediately,  or  on  the  next  day,  publicly  declare 
the  names  of  the  perfons  who  have  a  majority  of  votes ;  and  he 
ihall  forthwith  make  a  return  accordingly,  unlefs  a  fcrutiny  is  de- 
manded by  any  candidate,  or  by  two  or  more  of  the  eledors,  and 
he  fhall  deem  it  neceflary  to  grant  the  fame,  in  which  cafe  it  (ball 
be  lawful  for  him  to  proceed  thereupon ;  but  fo  as  that,  in  all  cafes 
of  a  general  election,  if  he  has  the  return  of  the  writ,  he  (hall 
caufe  a  return  of  the  members  to  be  filed  in  the  crown  ofEce  on  or 
before  the  day  on  which  the  writ  is  returnable.  If  he  is  1  re- 
tnroipg  officer  adling  under  a  pi^cept,  he  (hall  make  a  return  of 

thf 
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The  ele&ion  being  clofed,  the  returning  officqp  in  boroughs 
returns  his  precept  to  the  (herifF,  with  the  perfons  elefled  by 
the  majority :  and  the  (heriflF returns  the  whole,  together  with 
the  writ  for  the  county  and  the  knights  eletled  thereupon,  to 
the  clerk  of  the  crown  in  chancery  \  before  the  day  of  meet- 
ing, if  it  be  a  new  parliament,  or  within  fourteen  days  after 
the  election,  if  it  be  an  occafional  vacancy  *,  and  this  under 
penalty  of  500  /.  If  the  (her iff  does  not  return  fuch  knights 
only  as  are  duly  ele£ied,  he  forfeits,  by  the  old  ftatutes  of 
Henry  VI,  100  //  and  the  returning  officer  in  boroughs  for  a 
like  falfe  return  40  i;  and  they  are  befides  liable  to  an  a£lion,  in 
which  double  damages  (hall  be  recovered,  by  the  later  ftatutes 
of  king  William  :  and  any  pcrfon  bribing  the  returning  officer 
(hall  alfo  forfeit  300/.     But  the  members  returned  by  him  are 
the  fitting  members,  until  the  houfe  of  commons,  upon  peti* 
tion,  (hall  adjudge  the  return  to  be  falfe  and  illegal.     The 
form  and  manner  of  proceeding  upon  fuch  petition  are  now 
regulated  by  ftatute  (54)  10  ,Geo.  III.  c.  x6.  (amended  by  1 1 

the  members  at  teaft  fix  days  before  the  day  of  the  retorn  of  the 
writ ;  but  if  it  is  not  a  general  election,  then»  in  cafe  of  a  fcrutiny» 
a  return  of  the  member  (hall  be  made  within  30  days  after  the 
dofe  of  the  poll.  Upon  a  fcrutiny,  the  returning  officer  cannot 
compel  any  witnefs  to  be  fworn,  though  the  ftatute  gives  him 
power  to  adminiiler  an  oath  to  thofe  who  conjent  to  take  it. 

(54)  This  fbitute  is  better  known  by  the  name  of  Grenville's  ad, 
and  it  hasjudly  conferred  immortal  honour  upon  its  author.  The  fe- 
led  committees  appointed  purfuant  to  this  ftatute,  have  examined  and 
decided  the  important  rights  of  election  with  a  degree  of  purity  and 
judicial  difciimination  highly  honourable  to  themfelves ;  and  which 
were  (kill  more  fatisfa^ory  to  the  public,  from  the  recoUe^ioa  of 
the  very  different  manner  in  which  thefe  queftions,  prior  to  1770» 
had  been  treated  by  the  houfe  at  large. 

fiut  this  ad  has  been  much  improved  by  25  Geo.  III.  c.  84^ 
k  tS  Geo.  III.  c.  52.  By  thefe  ftatutes  any  perfon  may  prefent  a 
petition  complaining  of  an  undue  eledion ;  but  one  fubfcriber  of  the 
petition  muft  enter  into  a  recognizance,  himfelf  in  200/.  with  two 
fureties  in  100  A  each,  to  appear  and  fupport  hispedtion;  and  then 
tKc  houfe  (hall  appoint  fome  day  beyond  the  days  after  the  com- 
mencement 
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Geo.  in.  C.42.  and  made  perpetual  by  14  Geo.  m.  c.  15.) 
which  direds  the  method  of  chufing  by  lot  a  fele£l  committee* 


mencement  of  the  fefiion,  or  the  return  of  the  writ,  and  (hall  give 
Dottce  to  the  pedtioners  and  the  fitting  members  to  attend  the  bar 
of  the  hoofe  on  that  day  by  themfelves,  their  coanfel,  or  agents ;  this 
day»  however,  may  be  altered,  bat  notice  (hall  be  given  of  the  new 
day  appointed.  On  die  day  fixed,  if  100  members  do  not  attend, 
the  houfe  (hall  adjonm  from  day  to  day,  except  over  Sondays,  and 
lor  any  number  of  days  over  Chriftmafday,  Whitfanday,  and 
Good  Friday ;  and  when  two  or  more  members  are  pre&nt,  the 
hovfe  (ball  proceed  to  no  other  baiinefs  except  fwearing  in  members, 
receiving  reports  from  committees,  amending  a  return,  or  attend- 
ing his  majelly  or  commiffioners  in  the  houfe  of  lords.  Then  the 
names  of  all  the  members  belonging  to  the  houfe  are  put  into  fix 
boxes  or  glafTes  in  equal  numbers,  and  the  clerk  (hall  draw  a 
name  from  each  of  the  glafTes  in  rotadon,  which  name  (hall  be 
read  by  the  fpeaker,  and  if  the  perfon  is  prefent  antl  not  dUqualt- 
fied,  it  is  put  down ;  and  in  this  manner  they  proceed,  till  forty, 
nine  fuch  names  are  colle^ed.  But  befides  thefe  forty-nine,  each 
party  (hall  feledl,  out  of  the  whole  number  prefent,  one  perfon,  who 
ihall  be  the  nominee  of  that  party.  Members  who  have  voted 
at  tliat  eledtion,  or  who  are  pedtioners,  or  are  pedtioned  againfl, 
cannot  ferve ;  and  perfons  who  are  iixty  years  of  age,  or  who  have 
ferved  before,  are  excufed  if  they  require  it ;  and  others  who  can  (hew 
any  materia!  reafon,  may  alfo  be  excufed  by  the  indulgence  of 
the  houfe.  After  49  names  are  fo  drawn,  lids  of  them  (hall  be 
given  to  the  refpedive  parties,  who  (hall  withdraw,  and  (hall  alter- 
nately ftrike  off  one  (the  pedtioners  beginning)  till  they  are  reduced 
to  1 3  ;  and  thefe  1 3,  with  the  two  nominees,  conftitute  the  fele^ 
committee.  If  there  are  three  parties,  they  (hall  alternately  ftrike 
off  one ;  and  in  that  cafe  the  1 3  ihall  chufe  the  two  nominees. 

The  members  of  the  committee  (hall  then  be  prdek-ed  by  the 
houfe  to  meet  within  14  hours,  and  they  cannot  adjourn  for  more 
than  24hours,  except  over  Sunday,  Chriflmafday,  and  Good  Friday, 
without  leave  of  the  houfe;  and  no  member  of  the  committee 
(hall  abfent  himfelf  without  the  permiflion  of  the  houfe.  The 
committee  (hall  not  in  any  cafe  proceed  to  bufinefs  with  fewer  thdln 
13  membrrs  ;  and  they  are  diffolved  if  for  three  fucceflive  days  of 
fitting  their  number  is  lefs  than  that,  unlefs  diey  have  fat  14 
days,  and  then  they  niay  proceed^  though  reduced  to  la;  aod 

if 
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of  fifteen  members,  who  are  fwom  well  and  truly  to  try  the 
iame,  and  a  true  judgment  to  give  according  to  the  evidence. 
And  this  abftrad  of  the  proceedings  at  eleftions  of  knights, 
cirizens,  and  burgefles,  concludes  our  inquiries  into  the  f  x8i  1 
laws  and  cuftoms  more  peculiarly  relative  to  the  houfe  of 
commons* 

VI.  I  PROCEED  now,  (ixthly,  to  the  method  of  making  laws  ; 
which  is  much  the  fame  in  both  houfes :  and  I  (hall  touch  it 
very  briefly^  beginning  in  the  houfe  of  commons.  But  firft  I 
mufl  premife,  that  for  difpatch  of  bufinefs  each  houfe  of  par«- 
liament  has  its  fpeaker.  The  fpeaker  of  the  houfe  of  lords* 
whofe  office  it  is  to  preCde  there,  and  manage  the  formality 
of  bufinefs,  is  the  lord  chancellor,  or  keeper  of  the  king's  great 
feal,  or  any  other  appbinted  by  the  king's  conimiffion:  and,  if 
none  be  fo  appointed,  the  houfe  of  lords  (it  is  faid)  may 
ele£l  (55 ).  The  fpeaker  of  the  houfe  of  commons  is  chofen 
by  the  houfe  (56) ;  but  muft  be  approved  by  the  king  (^7). 

if  25  days«  to  1 1 ;  and  they  continue  to  fit  notwith (landing  a  proro- 
gatioa  of  the  parliament.  All  the  fifteen  members  of  the  com« 
mittee  take  a  folemn  oath  in  the  houfe*  that  they  will  give  a  true 
judgment  according  to  the  evidence,  and  every  quellion  is  deter- 
mined by  a  majority. 

The  committee  may  fend  for  witnelTes  and  examine  them  upon 
oath,  a  power  which  the  houfe  of  commons  does  not  poflefs ;  and 
if  they  report  that  the  petition  or  defence  is  frivolous  or  vexatious, 
the  party  aggrieved  (hall  recover  cofts.  For  their  mode  of  reporting 
the  right  of  deftion,  fee  note  (35),  p.  174. 

Thefe  arc  the  principal  provifions  of  this  excellent  (btute  under 
it's  prefent  improved  ilate. 

(^5)  Such  an  inftance  in  the  Irifh  houfe  of  lords  is  mentioned  by 
lord  Mount morres,  2  Vol.  108. 

(56)  Mr.  Hume  is  midaken,  who  fays  that  Peter  de  la  Mere, 
chofen  in  the  firll  parliament  of  R.  II.  was  the  firft  fpeaker  of  the 
commons  (3  Vol.  3.)  ;  for  we  find  in  the  rolls  of  parliament, 
(51  Ed.  III.  n»  87.)  that  fir  Thomas  Hungerford  chi^alter,  qui 
aveit  let  paroUes  det  conunums  en  cejl  parlemcnt,  addre(red  the  king 
in  the  name  of  the  commons,  in  that  jubilee  year,  to  pray  that  he 

Vol.  1.  R  would 
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And  herein  the  ufage  of  the  two  houfes  differs,  that  the 
fpeaker  of  the  houfe  of  commons  cannot  give  his  opinign  or 

would  pardon  fcveral  perfons.who  had  been  convided  in  impeach* 
ments.  And  there  he  is  not  menticned,  as  if  his  office  was  a 
novchy, 

(57)  Sir  Edward  Coke,  upon  being  eleded  fpealcer  in  159^9  in 
his  addrefs  to  the  throne  declared «  **  this  is  only  as  yet  a  nomination, 
**  and  noeledlion,  antil  your  majedy  giveth  allowance  and  approba- 
«'  tion."  (2  Ilatf,  154.)  But  the  houfe  of  commons  at  prefcnt 
would  fcarce  admit  their  fpeaker  to  hold  fuch  language.  Till  iir 
Fletcher  Norton  was  eledled  fpeaker,  29th  Nov.  1774,  every  gentle- 
man who  was  propofed  to  fill  that  honourable  o&ce,  affeded  great 
modefly,  and  if  elc^ed,  was  almofl  forced  into  the  chair,  and  at  the 
fame  time  he  requcftcdpermiffion  to  plead,  in  another  place,  hisexcu- 
fes  and  inability  to  difcharge  the  office,  which  he  ufed  to  do  upon  being 
prefented  to  the  king.  But  fir  Fletcher  Norton  was  the  iiT^  who 
dilVegarded  this  ceremony  both  in  the  one  houfe  and  in  the  other. 
His  lilcceiTors  Mr.  Cornewall  and  Mr.  Addington,  requefled  to 
make  excufcs  to  the  throne,  but  were  refufed  by  the  houfe,  though 
Mr.  Addington,  in  the  beginning  of  tlie  prefcnt  parliament,  26th 
Nov.  1790,  followed  the  example  of  fir  Fletcher  Norton,  and  in- 
timated no  wifli  to  be  excufed.  (See  i  Woodd,  59.)  Sir  John  Call 
was  the  lafl  fpeaker  who  addreifed  the  throne  in  the  language  of 
diffidence,  of  which  the  following  fentence  may  fcrve  as  a  fpcci- 
men  :  **  I  can  now  be  an  humble  fuitor  to  your  majefty,  that  you 
*'  would  give  your  faithful  commons  an  opportunity  of  redlifying 
'*  this  the  only  inadvertent  flep  which  they  can  ever  take,  and 
*«  be  gracioufly  pleafed  to  dircft  them  to  prefent  fome  other  to  your 
*'  majefty,  whom  they  may  not  hereafter  be  forry  to  have  chofen, 
"  nor  your  majefty  to  have  approved."  (6  Nov;  1761.)  The 
chancellor  ufed  to  reply  in  a  handfome  fpeech  of  compliment  and 
encouragement,  but  now  he  ihortly  informs  the  commons  that  his 
majefty  approves  of  their  fpeaker,  who  claims  the  antient  privi- 
leges of  the  commons,  and  then  they  return  to  their  own  houfe. 

Some  fpeakers  upon  this  occafion  have  acquired  great  honour 
and  diftindion,  particularly  Thomas  Nevile,  gcrmanus  frattr  dmhi 
Burga^venny,  qui  elcQus  prolocutor  per  communes  fccra  regza  majt^oU. 
efl  pra-fentatus,  et  ita  egregie,  eleganter,  prudenter,  et  difert}  in  negtth 
Jibi  commijffo  fe  gcjjitt  ut  omnium  prafentium  plaufu  et  lictitia,  maxi- 
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argue  any  queftion  in  the  honfc ;  but  tie  fpeatcr  of  the 
hoafe  of  lords,  if  a  lord  of  parliament,  may.  In  each  houfe 
the  aft  of  the  majority  (58)  binds  the  whole;  and  this  ma- 
jority is  declared  by  votes  openly  and  publicly  given  :  not  as 

mamjihi  laudem  comparavitf  cujus  laudifacra  rtgia  majefias  non  modi" 
aim  iximium  hcnoris  cumulum  adjecit,  nam  praftntibus  it  njidentibus 
deminis/piriiualihtts  et  temper aiibtu  tt  regni  communibus  eym  equitisaurati 
boK9re  it  dignitate  ad  laudem  Dei  et  /anili  Georgii  inftgrdvit,  quod  «f- 
mni  mortalium  per  ulla  ante/acula  contigijje  audi*vimus.  6  Hen.  VIIL 
I  Lords'  Journ.  20. 

(58)  In  the  houfe  of  commons  the  fpeaker  never  votes  but 
when  there  is  an  equality  without  his  calling  vote,  which  in  that 
cafe  creates  a  majority ;  but  the  fpeaker  of  the  houfe  of  lords  has 
no  calling  vote,  but  his  vote  is  counted  with  the  reft  of  the  houfe  ; 
and  in  the  cafe  of  an  equality,  the  non-contents  or  negative  voices 
have  the  fame  effefl  and  operation  as  if  they  were  in  fa£i  a 
majority.  (Lords'  Journ.  25  June,  1661.)  Lord  Mountmorres 
fays,  that  the  houfe  of  lords  in  Ireland  obfefves  the  fame  rule ;  and 
that  in  cafes  o( tf^ndMiyy/emper pra/umitur  pro negante.  (l  Vol.  105.) 
Hence  the  order  in  putting  the  queftion  in  appeals  and  writs  of 
error  is  this  :  "  Is  it  your  lordftiips'  pleafure  that  this  decree  or 
"  judgment  ftiall  be  reverfed ;"  for  if  the  votes  are  equal,  tlic 
judgment  of  the  court  below  is  affirmed.  {lb,  2  Vol.  81.)  Here  it 
may  not  be  improper  to  obferve  that  there  is  no  cafting  voice  is 
courts  of  jufticc ;  but  in  the  fuperior  courts  if  the  judges  are  equally 
divided,  there  is  no  decifion,  and  the  caufe  is  continued  in  court 
till  a  majority  concur.  At  the  fefUons  the  juftices,  in  cafe  of  equa- 
lity, ought  to  refpite  the  matter  till  the  next  feffions;  but  if  they,  arc 
equal  one  day,  and  the  matter  is  duly  brought  before  them  oo 
another  day  in  the  fame  feffions,  and  if  there  is  then  an  ineqonlity, 
it  will  amount  to  a  judgment ;  for  all  the  time  of  the  feflions  ji  con* 
iidered  but  as  one  day.  A  cafting  vote  fometimes  fignifies  the 
fingje  vote  of  a  perfon,.who  never  votes  but  in  the  cafe  of  an 
equality ;  fometimes  the  double  vote  of  a  perfon,  who  firft  vote* 
with  the  reft,  and  then,  upon  an  equality,  creates  a  xnajority  by 
giving  a  fecond  vote. 

A  cafting  vote  neither  exifts  in  corporations  or  elfcwhere,  tznlefs 
it  is  cxprefsly  given  by  ftatute  or  chartei*,  or,  what  is  equivalent, 
exifts  by  immjcmorial  ufage. 
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at  VenicCi  and  many  other  fenatorial  aiTemblieSy  privately 
or  by  ballot.  This  latter  method  may  be  ferviceablei  to  pre- 
vent intrigues  and  unconftitutional  combinations :  but  is  im- 
poflible  to  be  pra£lifed  with  us;  at  lead  in  the  houfe  of 
commons,  where  every  member's  condudl  is  fubjefl:  to  the 
future  cenfure  of  his  conftituents,  and  therefore  (hould  be 
openly  fubmittcd  to  their  infpe£lion. 

To  bring  a  bill  into  the  houfe,  if  the  relief  fought  by  it  is  of 
a  private  nature,  it  is  iirfl:  neceflary  to  prefer  a  petition;  which 
muftbe  prefented  by  a  member,  and  ufually  fets  forth  the  griev- 
ance defired  to  be  remedied.  This  petition  (when  founded  on 
£a£b  that  may  be  in  their  nature  difputed)  is  referred  to  a  com- 
mittee of  members,  who  examine  the  matter  alleged,  and  ac- 
cordingly report  it  to  the  houfe ;  and  then  (or  otherwife^  upon 
the  mere  petition)  leave  is  given  to  bring  in  the  bill.  In  public 
matters  the  bill  is  brought  in  upon  motion  made  to  the  houfe, 
without  any  petition  at  all.  Formerly,  all  bills  were  drawn 
in  the  form  of  petitions  (59),  which  were  entered  upon  the^r- 


(59)  '^^^  commons  for  near  two  centuries  continued  the  llyle  of 
very  humble  petitioners.  Their  petitions  frequently  began  with 
*'  your  poor  commons  beg  and  pray,"  and  concluded  with  "  for 
«'  God's  fake,  and  as  an  ad  of  charity  :*' — Vos  poveres  communes 
friitii  etfupplienttpur  Dieu  et  en  aevn  dt  cbarite,  (Rot.  Pari,  paflim.) 
It  appears  that  prior  to  the  reign  of  Hen.  V.  it  had  been  the  prac- 
tice of  the  kings  to  add  and  ena^l  more  than  the  commons  petitioned 
for.  In  confequence  of  this  there  is  a  very  memorable  petition 
from  the  commons  in  2  Hen.  V.  which  dates  that  it  is  the  liberty 
and  freedom  of  the  commons  that  there  (hould  be  no  flatute  with- 
out their  afTent,  confidering  that  they  have  ever  been  as  well  ^x- 
ters  as  petitioners^  and  therefore  they  pray  that  for  the  future  there 
snay  be  no  addittonis  or  diminutions  to  their  petitions.  And  in  an- 
fwer  to  this  the  king  granted  that  from  henceforth  they  ihould  be 
bound  in  no  inftance  without  their  aiTent,  faving  his  royal  peroga- 
tive  to  grant  and  deny  what  he  pleafed  of  their  petitions.  {Ruff. 
Fref.  XV.  Kot.  Pari.  %  Hen*  V.  n"  22)*  It  was  long  after  its  crea- 
tion,  or  rather  reparation  from  the  barons,  before  the  houfe  of  com- 
mons was  confcious  of  it's  own  ftrength  and  dignity ;  and  fuch  was 

their 
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liatnent  rollsy  with  the  king's  anfwer  thereunto  fubjomed ;  not 
in  any  fettled  form  of  words,  but  as  the  circumltances  of  the 
cafe  required  ^ :  and  at  the  end  of  each  parliament  the  judges 
drew  them  into  the  form  of  a  ftatute,  which  was  entered  on 
ih&Jlatute  rolls.  In  the  reign  of  Henry  Vj  to  prevent  miftakcs 
and  abufeS)  the  ftatutes  were  drawn  up  by  the  judges  before 
the  end  of  the  parliament ;  and,  in  the  reign  of  Henry  VI, 
bills  in  the  form  of  a£ts,  according  to  the  modem  cuftom, 
were  firft  introduced. 

TiiE  perfons  dire£led  to  bring  in  the  bill,  prefent  it  in  a 
competent  time  to  the  houfe,  drawn  out  on  paper,  with  a 
multitude  of  blanks,  or  void  fpaces,  where  any  thing  occurs 
that  is  dubious,  or  neceflary  to  be  fettled  by  the  parliament 
itfelf ;  (fuch,  efpecially,  as  the  precife  date  of  times,  the  na- 
ture and  quantity  of  penalties,  or  of  any  fums  of  money  to 
be  raifed)  being*  indeed  only  the  fceleton  of  the  bill.  In  the 
houfe  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  pri- 
vate nature)  referred  to  two  of  the  judges,  to  examme  and 
report  the  ftate  of  the  fa£ls  alleged,  to  fee  that  all  neceflary 
parties  confent,  and  to  fettle  all  points  of  technical  propriety. 
This  is  read  a  firft  time,  and  at  a  convenient  diftance  a  fe- 
cond  time ;  and  after  each  reading  the  fpeaker  opens  to  the 
houfe  the  fubftance  of  the  bill,  and  puts  the  queftion,  whether 
it  (hall  proceed  any  farther.  The  introduction  of  the  bill  may 
be  originally  oppofed,  as  the  bill  itfelf  may  at  either  of  the 
readings  ;  and,  if  the  oppoCtion  fucceeds,  the  bill  muft  be 
dropped  for  that  fei&on  :  as  it  muft  alfo,  if  oppofed  with  fuc- 
cefs  in  any  of  the  fubfequent  ftages. 

t  See,  among  numberlefs  other  Inftances,  the  ortUutl  tUri,  9  £dw.  IT. 

thar  modefty  and  diffidence,  that  they  ufed  to  requeH  the  lords 
to  icnd  them  feme  of  their  members  to  inHroft  them  in  their 
duty«  '*  on  account  of  the  ardaoafnefs  of  their  charge,  and  the  fee- 
*^  Uenefs  of  their  own  powers  and  underfbindings  :'* — pur  Panluft^ 
4le  bur  charge,  it  kf coble/a  de  hitrfoian  itftnu  (Rot.  Pari,  i  R.  II. 
n-4.) 
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ApTfiR  the  fccoiul  reading  it  is  committed,  that  is,  refer- 
red to  a  committee  ;  which  \%  eitlier  fclcfted  by  the  houfe  in 
matters  of  fmall  importance,  or  elfe,  upon  a  bill  of  confe- 
quence,  the  houfe  refolves  itfelf  into  a  committee  of  the  whole 
houfe.    A  committee  of  the  whole  houfe  is  compofed  of  every 
member  .^  and,  to  form  it,  the  fpeaker  quits  the  chair,  (ano- 
ther mexpbei[  being  appointed  chairman,)  and  may  (it  and  de- 
base as  a  piivate  member.     In  thefe  committees  the  bill  is 
debated  claufe  by  ciaufc,  amendments  made,  the  blanks  filled 
up,  and  fometimes  the  bill'entirely  new  modelled.     After  it 
r  I  go  1  has  gone  through  the  committee,  the  chairman  reports  it  to 
the  houfe  withfuch  amendments  as  the  committee  have  made; 
and  then  the  houfe  reconfiders  the  whole  bill  again,  and  the 
quedion  is  repeatedly  put  upon  every  claufe  and  amendment. 
When  the  houfe  hath  agreed  or  difagrecd  to  the  amendments 
of  the  committee,  and  fometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engrofl'ed,  or  written 
in  a  ftrong  grofs  hand,  on  one  or  more  long  rolls  (or  prcffes) 
of  parchment  fewed  together.     When  this  is  finiihed,  it  is 
read  a  third  time,  and  amendments  are  fometimes  then  made 
to  it  5  and  if  a  new  claufe  be  added,  it  is  done  by  tacking 
a  feparate  piece  of  parchment  on  the  bill,  which  is  called  a 
ryder  ".     The  fpeaker  then  again  opens  the  contents  ;  and, 
'  holding  it  up  in  his  hands,  puts  the  queftion,  whether  the 
bill  {hall  pafs.     If  this  is  agreed  to,  the  title  to  it  is  then  fet- 
tled ;  which  ufed  to  be  a  general  one  for  all  the  afts  paffed  in 
the  feflion,  till  in  the  firft  year  of  Henry  VIII  diftind  titles 
were  introduced  for  each  chapter.     After  this,  one  of  the 
members  is  direfled  to  carry  it  to  the  lords,  and  defire  their 
concurrence  •,  who,  attended  by  feveral  more,  carries  it  to 
the  bar  of  the  houfe  of  peers,  and  there  delivers  it  to  their 
'fpeaker,  who  comes  down  from  his  woolfack  to  receive  it. 

It  there  pafles  through  the  fame  forms  as  in  the  other 
houfe,  (except  engroffing,  which  is  already  done,)  and,  if 
Tcjeftcd,  no  feiore  notice  is  taken,  but  it  pafles  fub  Jtleniis} 

«  Noy,  84, 

to 
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to  prevent  unbecoming  altercations.  But  if  it  is  agreed  to, 
the  Iprds  fend  a  meflage  by  two  mafters  in  chancery  (or  upoti 
matters  of  high  dignity  or  importance,  by  two  pf  the  judges) 
that  they  have  agreed  to  the  fame  :  and  the  bill  remains  with 
the  lords,  if  they  have  made  no  amendment  to  it.  But  if  any 
amcndmcMts  are  made,  fuch  amendments  are  fcnt  down  with 
the  bill  to  receive  the  concurrence  of  the  commons.  If  the 
commons  difagree  to  the  amendments,  a  conference  ufually 
follows  between  members  deputed  from  each  houfe ;  who  for 
the  mod  part  fettle  and  adjuft  the  difference :  but,  if  both 
houfes  remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons agree  to  the  amendments,  the  bill  is  fent  back  to  the 
lords  by  one  of  the  members,  with  a  meflage  to  acquaint  tbeni 
therewith.  The  fame  forms  are  obfcrved,  mutatis  mutandis,  r  184  1 
when  the  bill  begins  in  the  houfe  of  lords.  But,  when  an  zGt 
of  grace  or  pardon  is  paffed,  it  is  firft  (igned  by  his  majefty, 
and  then  read  once  only  in  each  of  the  houfes,  without  any 
new  engrofling  or  amendment  ^.  And  when  both  houfes  have 
done  with  any  bill,  it  always  is  depofited  in  the  houfe  of  peers^ 
to  wait  the  royal  aflent ;  except  in  the  cafe  of  a  bill  of  fupply^ 
which  after  receiving  the  concurrence  of  the  lords  is  fent 
back  to  the  houfe  of  commons  '. 

The  royal  aflent  may  be  given  two  ways :  i.  In  perfon  ; 
when  the  king  comes  to  the  houfe  of  peers,  in  his  crown  and 
royal  robes,  and  fending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  pafled  both  houfes  arc  read  ;  and  the 
king's  anfwer  is  declared  by  the  clerk  of  the  parliament  in  Nor-» 
man-rrench(6o):  a  badge,  it  muft  be  owned,  (now  the  only 

w  D*ewe4jooro.  lo.  73.0011).  journ.  *  Com.  journ.  24  Jul.  x66o« 

17  June  1747. 

(60)  Until  the  reign  of  Richard  III.  all  the  ftatutcs  are 
either  in  French  or  Latin,  but  generally  in  French.  I  have  never 
feen  any  reafon  afligned  for  this  change  in  the  language  of  the 
Hatutes.  Richard  being  an  ufurper,  probably  thought  that  it  would 
procure  him  a  degree  of  popularity  to  give  the  people  flatutei  in 

K  4  their 
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one  remaining,)  of  conqueft ;  and  which  one  could  wiih  to  fee 
fall  into  total  obUvion>  unlcfs  it  be  referved  as  a  folemn  m&r 
inento  to  lemind  us  that  our  liberties  are  mortal,  having  oncc 
been  deftroyed  by  a  tqreign  force.  If  the  kingconfents  to  a  pub« 
lie  bill,the  clerk  ufualiy  declares,  <<  U  roy  le  vem^xiit  king  wills  it 
f '  fo  to  be  i"  if  to  a  private  bill,  ^^fi^tfait  comme  ii  eft  defire^  be  it 
f  <  as  it  is  defired."  If  (he  king  refufes  his  alTent,  it  is  in  the  gentle 
language  of  "  Urify  s  ^avifera  (6 1 ),  the  king  will  adyife  upon  it." 
Tyhen  a  bill  of  fupply  is  pafled,  it  |S  carried  ijp  an4  prefented 
to  the  king  by  the  fpeajter  of  the  houfe  of  commons  ^^  and  the 
royal  affcnt  is  thus  exprcfled,  "  le  roy  remerciefeslqyalfubjeBs^ 
f  *  accepU  lour  benevolence^  et  qtfjft  le  yeuty  the  king  |hanks  his 

y  Ko/.  ^arl,  9  Hen.  IF.  in -pry  ^.   4  Inft.  30,  31. 


^heir  own  language^  which  had  hitherto  been  as  illegible  as  the  law^ 
pf  Caligula.  But  the  general  anAvers  of  the  king  to  the  bills  were 
fo  well  under ftood^  that  a  change  in  them  was  of  no  importaDce  to 
the  people,  and  only  delTrable  for  the  fake  of  confiftency • 

(61)  The  words  le  roi  s^a*vifera  corrpfpond  to  the  phrafe  for- 
merly ufed  by  courts  of  juftice,  when  they  required  time  to  con- 
iider  of  their  judgment,  viz/ curia  aM/are  n/ult.     And  there  can 
be  littjle  doubt  but  originally  thefe  words  implied  a  ferious  intent 
to  take  the  fubjed  under  confideration,  and  they  only  became  in 
.cffed  a  negative^  when  the  bill  or  petition  was  annulled  by  a  dif- 
rfolution,  before  the  king  communicated  the  lefult  qf  his  delibera* 
fion :  for  in  the  |-olls  of  parliament  fhe  l^ing  fometimes  anfwers* 
.that  the  petition  is  unreafonable,  and  cannot  be  granted;  fome- 
.  tinies  he  anfwers,  that  he  and  his  council  will  confider  of  it ;  as  in 
37  Ed.  III.     n«  33,     %««/  au  cefte  article,    il  demarule  grand 
avifementt  et  fartant  le  roije  ent  a<vifera  far  fen  confeiU 

TThis  prerogative  of  rejeding  bills  was  exercifed  to  fuch  an  ex- 
tent in  ancient  times,  that  D'ewes  informs  us,  that  queen  Eliza- 
l)eth,  at  the  clofe  of  one  feflion,  gave  her  afient  to  24  public, 
and  19  private  bills ;  and  at  the  fame  time  rqedled  48,  which  had 
pafled  the  two  houfes  of  parliament,  {^wm.  596.)  But  the  l^ft 
time  it  was  exerted  was  in  the  year  1692  by  William  III.  who 
2^  firft  refofed  his  affent  to  the  bill  for  triennial  parliaments,  but 
was  prevailed  upon  to  permit  it  to  be  enaded  two  years  afterwards. 

J!  loyaj 
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**  loyal  fubje^lS}  accepts  their  benevolence,  and  wills  it  fo  to 

*<  be/'  In  cafe  of  an  a£t  of  grace,  which  originally  proceeds 

from  the  crown,  and  has  the  royal  aflent  in  the  firft  ftage  of  it, 

the  clerk  of  the  parliament  thus  pronounces  the  gratitude  of 

the  fubje£i  5  "  ies  prdats,  feigneurSy  et  commons^  en  ceprefent 

"  parliament  ajfemhlees^  au  mm  de  touts  vous  autres  fuhjeSls^  re^ 

«  mercient  ires  bumhlement  voire  majejiey  et pr'ient  a  Dieu  vous  [  ig^  T 

**  donner  en  fanie  bone  vie  et  hngtie :  the  prelates,  lords,  and 

«  commons,  in  this  prefent  parliament  aflcnib^ed,  in  the  name 

"  of  all  your  other  fubjefts,  moll  humbly  tliaiik  your  majcfty, 

"  and  pray  to  God  to  grant  you  in  htaltli  and  wealth  long 

"  to  live*."  2.  By  the  ftatute  33  Hen.  VIII.  c.  21.  the  king 

may  give  his  afi'cnt  by  letters  patent  under  his  great  feal,  fign- 

cd  with  his  hand,  and  notified  in  his  abfeuce  to  both  houfes 

aflembkd  together  in  the  highhoufe.  And,  when  the  bill  has 

received  the  royal  aflent  in  either  of  thefe  ways,  it  is  then^ 

and  not  before,  a  ftatute  or  a£t  of  parliament. 

This  ftatute  or  a;^  is  placed  ^mong  the  records  of  the 
kingdom;  there  needing  no  formal  promulgation  to  give  it  the 
force  of  a  law,  as  was  ncceflary  by  the  civil  law  with  regard  to 
the  emperor's  edifts:  becaufe  every  man  in  England  is,  in  judg- 
ment of  law,  party  to  the  making  of  an  zOi  of  parliament,  be- 
ing prefent  ther<:at  by  his  reprcfcntatives.  However,  a  copy 
thereof  is  ufually  printed  atthe  king's  prefs  for  the  information 
of  the  whole  land.  And  formerly,  before  the  invention  of 
printing,  it  was  ufed  to  be  publiflied  by  the  fhcrifFof  every 
county  ;  the  king's  writ  being  fent  to  him  at  the  end  of  every 
feffion,  together  with  a  tranfcript  of  all  the  afts  made  at  that 
fefEon,  commanding  him,  *«  uijlatuta  illa^  et  omnes  articulos 
«^  in  eifdem  conxentos,  inJinguHs  locis  ubi  expedire  viderit,  pub/ice 
'«  proclamariy  et  Jirmiter  teneri  et  obfervari  faciatJ^  And  the 
ufage  was  to  proclaim  them  at  his  county  court,  and  there  to 
keep  them,  that  whoever  would  mightread  or  take  copies  there^ 
of  5  ^hichcuftom continued  till  thereign of  Henry  thefeventh*. 

An,  ^Qi  of  parliament,  thus  made,  is  the  exercife  of  the 
bigheft  authority  that  this  kingdom  acknowledges  upon  earth. 

f  D*$wts  jowiif  35^  93  loft.  41.  4  Inft.  i6« 

It 
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It;  hath  power  to  bind  every  fubjeft  in  the  land,  and  the  do- 
minions thereunto  belonging ;  nay,  even  the  king  himfclf, 
if  particularly  named  therein.  And  it  cannot  be  altered, 
[  186  ]  amended,  difpenfed  with,  fufpended,  or  repealed,  but  in  the 
fame  forms  and  by  the  fame  authority  of  parliament:  for  it  is 
a  maxim  in  law,  that  it  requires  the  fame  ftrength  to  diflblve, 
as  to  create  an  obligation.  It  is  true  it  was  formerly  heW, 
that  the  king  might  in  many  cafes  difpenfe  with  penal  fta- 
tutes**:  but  now  by  ftatutc  i  W.  &  M.  ft.  2.  c.  2.  it  is  de- 
clared that  the  fufpending  or  difpenfing  with  laws  by  regal 
authority,  without  confent  of  parliament,  is  illegal. 

VIL  There  remains  only,  in  the  feventh  and  laft  place, 
to  add  a  word  or  two  concerning  the  manner  in  which  par- 
liaments may  be  adjourned,  prorogued,  or  diflblved. 

An  adjournment  is  no  more  than  a  continuance  of  the 
feflion  from  one  day  to  another,  as  the  word  itfclf  fignifics : 
and  this  is  done  by  the  authority  of  each  houfe  feparately  every 
day  ;  and  fometimes  for  a  fortnight  or  a  month  together,  as 
at  Chriftmas  or  Eafter,  or  upon  other  particular  occafions. 
But  the  adjournment  of  one  houfc  is  no  adjournment  of  the 
other  *•  It  hath  alfo  been  ufual,  when  his  majefty  hath  fig- 
nified  his  pleafure  that  both  or  either  of  the  houfes  (hould  ad- 
journ themfelves  to  a  certain  day,  to  obey  the  king's  pleafure 
fo  fignified,  and  to  adjourn  accordingly  **•  Otherwife,  be- 
fides  the  indecorum  of  a  refufal,  a  prorogation  v/ould  afiurcdly 
follow  J  which  would  often  be  very  inconvenient  to  both  pub- 
lic and  private  bufmefs.  For  prorogation  puts  an  end  to 
the  feflion  \  and  then  fuch  bills  as  are  only  begun  and  not 
perfected,  mud  be  refumed  Je  novo  (if  at  all)  in  a  fubfequeot 
feffion :  whereas,  after  an  adjournment,  all  things  continue  in 
the  fame  ftate  as  at  the  time  of  the  adjournment  made,  and 
may  be  proceeded  on  without  any  freih  commencement. 

b  Finch.  L.  Si.  %i^.  Bacon.  Elem.  18  Dec.  2621.  11  Jul.  16x5.  i3Sept. 

C.19.  1660.     25  Jul.  1667.     4Au^.  i6S5» 

C4ln((.  28.  24Feb.  1691.  atjun.  1712.  j6Apr* 

^  Com.journ.  pa/pm:  e,  g.  xx  Jun.  1717.     3  Feb.  1741.      10  Dec.  i74i* 

1572.     5  Apr.  x6o4«  4 Jun.  i4Not.  ai  May  1768. 

^6  A  PRORO' 
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A  PROROGATION  IS  the  Continuance  of  the  parfiamentr  187  1 
from  one  feffion  to  another^  as  an  adjournment  is  a  continua-* 
tion  of  the  fcflion  from  day  to  day.  This  is  done  by  the  royal 
authority,  expreffed  cither  by  the  lord  chancellor  in  his  ma- 
jefty's  prcfence,  or  by  commiffion  from  the  crown,  or  fre- 
quently by  proclamation  {62).  Both  houfes  are  neceflarily  pro- 
rogued at  the  fame  time ;  it  not  being  a  prorogation  of  the 
lioufe  of  lords,  or  commons,  but  of  the  parliament.  The 
felTion  is  never  underftood  to  be  at  an  end  until  a  proroga- 
tion: though,  unlefsfome  aft  be  paiTed  or  fome  judgment 
given  in  parliament,  it  is  in  truth  no  fefiion  at  all  ■  (63).  And 

c   4  Inft.  28.     Hale  of  pari.  38.    Hut.  6x. 
J ^ 

(62)  At  the  beginning  of  a  new  parliament,  when  it  is  not  in- 
tended that  the  parliament  (hould  meet  at  the  return  of  the  writ  of 
fummons  for  the  difpatch  of  bofmefs,  the  practice  is^  to  prorogue  it 
by  a  writ  of  prorogation »  as  the  parliament  in  1790  was  prorogued 
twice  by  writ ;  Comm.  Journ.  26th  Nov.  1790;  and  the  firfl  par- 
liament in  this  reign  was  prorogued  by  four  wricsn  lb,  3  Nov. 
1761.  On  the  day  upon  which  the  writ  of  fummons  is  returnable^ 
the  members  of  the  houfe  of  commons  who  attend,  do  not  enter 
their  own  houfe,  or  wait  for  a  meflage  from  the  lords,  but  go  im- 
mediately up  to  the  houfe  of  lords,  where  the  chancellor  reads  the 
writ  of  prorogation,  lb.  And  when  it  is  intended  that  they  (bould 
meet  upon  the  day  to  which  the  parliament  is  prorogued  ibr  dif-^ 
patch  of  buiinefs,  notice  is  given  by  a  proclamation. 

(63)  Mr.  Hatfcll  mentions  one  great  inconvenience  which,  he  ap- 
prehends, might  arife  from  this  rule:*— The  6  Ann.  c.  •],{,  6.  pro- 
vides, that  upon  the  death  of  the  king,  if  there  is  no  parliament  in 
being  that  has  met  and  fat ,  then  the  lall  preceding  parliament  fhall 
immediately  convene  and  fit,  as  if  the  faid  parliament  had  never  been 
diffblved.  He  fays,  the  conftrudlion  of  the  words  has  met  andfat% 
has  always  been  undtrftood  to  be  a  parliament  of  which  a  feffionhas 
been  held,  (a  Hatf.  219.)  —This  is  a  conftrudion  to  which  1  cannot 
accede.  The  word  feff^on  has  a  legal  and  technical  fignification  ;  we 
know  it's  property  and  confequences,  but  there  is  no  reafon  that  we 
fliould  annex  them  all  to  the  popular  wordyf^ .  The  objedl  of  the 
ftatute  was  probably  this,  viz.  if  the  king  (hould  die  after  the  iflu* 
iog  the  writs  for  a  new  parliament  during  a  general  ele^ion,  that 
the  kbgdom  bould  not  continue  in  a  (late  of  ferment  and  confiiv 

ftOHi 
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£DnnerIy  the  ufagc  was,  for  the  king  to  give  the  royal  afient 
to  all  fuch  btU$  as  he  approved,  at  the  end  of  every  feflion^ 
and  then  to  prorogue  the  parliament ;  though  fometimes  only 
for  a  day  or  two  ^ ;  after  which  ail  buGnefs  then  depending  in 
the  houfes  was  to  be  begun  again.  Which  cuftom  obtained 
fo  ftrongly,  that  it  once  became  a  queftion  ^,  whether  giving 
the  royal  afient  to  a  fingle  bill  did  not  of  courfe  put  an  end 
to  the  fellion.  And,  though  it  was  then  refolved  in  the  nega« 
tivc, yctthcnotion was fodeeply  rooted, that  the  ftatute  i  Car. I. 
c.  7.  was  pafled  to  declare,  that  the  king's  afTent  to  that  and 
fome  other  sl&s  (hould  not  put  an  end  to  the  feffion ;  and»  even 
fo  late  as  the  reign  of  Charles  II,  we  find  a  provifo  frequently 
tacked  to  a  bill  \  that  his  majefty's  afient  thereto  (hould  not 
determine  the  feflion  of  parliament.  But  it  now  feems  to  be 
allowed,  that  a  prorogation  mult  be  exprefsly  made,  in  order 
-to  determine  the  fefiton.  And,  if  at  the  time  of  an  aSual  r^ 
bellion,  or  imminent  danger  of  invafion,  the  parliament  (hall 
be  feparated  by  adjoummeii^  or  prorogation,  the  king  is  em- 
powered *  to  call  them  together  by  proclamation,  with  fourteen 
days  notice  of  the  time  appointed  for  their  reaflembling  (64  ]• 

f.Com*joatn.  21  O^.  i$53*  Car.  II.  c  i. 

e  Uid,  21  Not.  1554.  ^  Stat.  30  Geo.  II.  c.  25. 

t)  Stat.  12  Car.  II.  c.  i.  22  &  23 

fion,  but  that  the  old  parliament  (hould  immediately  revive  and 
convene.  It  never  could  be  the  intention  of  the  legiflature,  that* 
after  the  members  of  a  new  parliament  had  qualified  themfelves, 
and  had  been  fitting  perhaps  for  many  weeks«  this  parliament 
upon  the  death  of  the  king  ihould  be  fent  home,  and  the  members 
of  the  old  parliament  (hould  be  coUeded,  merely  becaufe  the  new 
parliament  had  not  paffcd  a  bill.  I  conceive  it  would  be  fuiHcient 
to  fatisfy  the  provifion  of  this  ftatute»  that  fuch  a  number  of  mem- 
bers  had  met,  and  had  taken  the  oaths,  as  to  aftually  conftitute  a 
houfe  in  each  houfe  of  parliament.  To  fit  in  this  cafe  muft  be 
equivalent  to  take  their  feats,  which  is  it's  fignification  in  the  fame 
fentence,  viz.  to  con*vene  and  Jit »  otherwife  the  new  king  would  be 
compelled  to  make  a  fe(Gon,  by  a(renting  to  a  bill  before  he  pro* 
rogued  or  difTolved  them. 

(64)  Tills  was  provided  by  a  daofc  in  feverat  militia  ads»  bat 
ihat  provifion  is  materially  altered  by  the  26  Geo^lII.  c«  107.  it 

has 
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A  DISSOLUTION  is  the  civil  death  of  the  parliament  j  and 
this  may  be  efFe£led  three  ways:  i.  By  the  king's  will,  ex- 
prefled  either  in  perfon  or  by  reprefentation.  For,  as  the 
king  has  the  fole  right  of  convening  the  parliament,  fo  alfo 
it  is  a  branch  of  the  royal  prerogative,  that  he  may  (when-[  1 88  3 
ever  he  pleafes)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  it's  exiftence.  If  nothing  had  a  right  to  pro- 
rogue or  diflblve  a  parliament  but  itfelf,  it  might  happen  to 
become  perpetual.  And  this  would  be  extremely  dangerous, 
if  at  any  time  it  fliould  attempt  to  encroach  upon  the  exe- 
cutive power  :  as  was  fatally  experienced  by  the  unfortunate 
king  Charles  the  firft ;  who,  having  unadvifedly  paiTed  an 
adl  to  continue  the  parliament  then  in  being  till  fuch  time  as 
it  fliould  pleafe  to  diflblve  itfeli,  at  lafl:  fell  a  facrifice  to  that 
mordinate  powc,  which  he  himfelf  had  confented  to  give 
them.  It  is  therefore  extremely  neceflary  that  the  crown 
fliould  be  empowered  to  regulate  the  duration  ofthefe  aflism- 
blies,  under  the  limitations  which  the  Englifli  conflitution 
has  prefcribed :  fo  that,  on  the  one  hand,  they  may  fre- 
quently and  regularly  come  together,  for  the  difpatch  of 
bufinefs,  and  redrefs  of  grievances ;  and  may  not,  on  the 
other,  even  with  the  confent  of  the  croMm,  be  continued  to 
an  inconvenient  or  unconftitutional  length* 

has  been  held  that  after  a  prorogation^  except  urder  the  circumflances 
and  in  the  manner  defcribed  in  that  flatute^  the  king  cannot  fummon 
a  parliament  before  the  day  to  which  it  was  lafl  prorogued.  And  it 
is  Dnderllood,  that  when  a  parliament  is  prorogued  to  a  certain 
day,  they  do  not  meet  on  that  day,  unlefs  it  be  particularly  decla- 
red by  the  proclamation  that  gives  notice  of  the  prorogation,  that 
they  fliall  meet  for  the  difpatch  of  bufincfs ;  and  when  it  has  not 
been  prorogued  by  fuch  a  proclamation,  and  it  is  intended  that 
parltament  fliall  adtually  (it,  it  is  the  eilabliflied  practice  to  iflTae  a 
proclamation  to  give  notice  that  it  is  for  the  difpatch  of  buiinefs  ; 
and  this  proclamation,  unlefs  upon  fome  urgent  occafion,  bears  date 
at  leaft  forty  days  before  the  meeting.  (2  Hatf.  239.)  But  by 
26  Geo.  ill.  c.  107.  f.  95.  in  all  cafes  of  actual  invafion  or  imrni- 
nent  danger  of  it,  and  in  cafes  of  rebellion  or  infurre6tion,  the  king 
having  firfl  Qommuaicatcd  the  occafion  to  parliament*  if  fitung, 

and 
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2.  A  PARLIAMENT   may   be   diffolvcd  by  the  dcraife  of 
the  crown.     This  dilTolution  formerly  happened  immediately 
upon  the  death  of  the  reigning  fovereign :  for  he  being  con- 
fidered  in  law  as  the  head  of  the  parliament,  f  caput  princ'i- 
piutny  etjinisy)  that  failing,  the  whole  body  was  held  to  be 
extin£l.     But,  the  calling  a  new  parliament  immediately  oq 
the  inauguration  of  the  fucccflbr  being  found  inconvenient, 
and  dangers  being  apprehended  from  having  no  parliament  In 
being  in  cafe  Qf  a  difputed  fucceflion,  it  was  enabled  by  the 
ftatutes  7  &  8  W.  III.  c.  15.  and  6  Ann.  c.   7,  that  the 
parliament  in  being  ffiall  continue  for  fix  months  after*  the 
death  of  any  king  or  queen,  unlefs  fooner  prorogued  or  dif- 
folvcd by  the  fucceflbf :  tlia^,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  feparatcd  by  adjournment  or  proro- 
gation, it  ihall  notwithflanding  aflcmblc  immediately:  and 
that,  if  no  parliament  is  then  in  being,  the  members  of  die 
lalt  parliament  (hall  afTemble^  and  be  again  a  parliament. 

£  189  ]  3-  Lastly,  a  parliament  may  be  diflblved  or  expire  by 
length  of  time.  For  if  either  the  legiflative  body  were  per- 
petual ;  or  might  laft  for  the  life  of  the  prince  who  convened 
them,  as  formerly  ;  and  were  fo  to  be  fupplicd,  by  occafionally 
filling  the  vacancies  with  new  rcprcfentatives ;  in  thcfe  cafes, 
if  it  were  once  corrupted,  the  evil  would  be  paft  all  remedy: 
but  when  different  bodies  fuccced  each  other,  if  the  people 
fee  caufe  to  difapprove  of  the  prefcnti  they  may  reftify  it's 
faults  in  the  next.  A  legiflative  aflembly  alfo,  which  is  furc 
to  be  feparated  aj^ain,  (whereby  it's  members  will  themfclvcs 
become  private  me:i,  and  fubje£l  to  the  full  extent  of  the 
laws  which  they  have  enaftcd  for  others,)  will  think  them- 


and  if  no  parliament  be  fitting,  having  notified  the  occafion  by 
•proclamation,  may  order  the  militia  to  be  called  out  and  embodied. 
And  whenever  this  is  dorc,  if  the  parliament  be  adjourned  or 
prorogued,  he  (ball  convene  them  within  fourteen  days. 

Purfuant  to  this  ftatute  the  parliament  met  on  the   13th  P«€* 
1792,  the  only  doubt  being  at  that  time,  whether  the  mcafurcwH 
^udiiicd  by  an  adtual  izifurredlion  ? 

fclvw 
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felvcs  bound,  in  intereft  as  well  as  duty,  to  make  only  fuch 
laws  as  are  good.  The  utmoft  extent  of  time  that  the  fame 
parliament  was  allowed  to  fit,  by  the  ftatute  6  W.  &  M. 
c*  2.  was  ihree  years ;  after  the  expiration  of  which,  reckon- 
ing from  the  return  of  the  firft  fummons,  the  parliament  was 
to  have  no  longer  continuance.  But  by  the  ftatute  i  Geo.  I. 
ft.  a.  c.  38.  (in  order,  profefledly,  to  prevent  the  great  and 
continued  expences  of  frequent  eleftions,  and  the  violent 
heats  and  animofities  confequent  thereupon,  and  for  the  peace 
and  fecurity  of  the  government  then  juft  recovering  from  tlie 
late  rebellion)  this  term  was  prolonged  to /even  years:  and, 
what  alone  is  an  inftance  of  the  vaft  authority  of  parliament^ 
the  very  fame  houfe,  that  was  chofen  for  three  years,  cnaded 
it's  own  continuance  for  fcven  (65).  So  that,  as  out  conftx- 
tion  now  ftands,  the  parliament  muft  expire,  or  die  a  natural 
death,  at  the  end  of  every  feventh  year;  if  not  fooner  dif- 
folved  by  the  royal  prerogative. 


(65)  This  has  been  thought  by  many  an  unconflitutional  exertiou 
of  their  authority ;  and  the  reafon  given  is,  that  thofe  who  had  a 
power  delegated  to  them  for  three  years  only,  could  have  no  right 
to  extend  that  term  to  fcven  years.  But  this  has  always  appeared 
to  me  to  be  a  fallacious  mode  of  confidering  the  fubjedt.  Before 
the  triennial  ad,  6  W.  &  M.  the  duration  of  parliament  was  only 
limited  by  the  pleafure  or  death  of  the  king  ;  and  it  never  can  be 
fappofed  that  the  next,  or  any  fucceeding  parliament,  had  not  the 
power  of  repealing  the  triennial  ad  ;  and  if  that  had  been  done, 
then,  as  before,  they  might  have  fat  feventeen  or  feventy  years.  It 
is  certainly  true,  that  the  iimple  repeal  of  a  former  ftatute  would 
have  extended  their  continuance  much  beyond  what  was  done  by 
the  fepteouial  act. 
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OF    THE    KING,    AND     H15     TITLE. 


THE  fupremc  executive  power  of  tliefc  kingdoms  is 
veiled  by  our  laws  in  a  fmgle  perfon,  the  king  or 
queen :  for  it  matters  not  to  which  fex  the  crown  defccnds ; 
but  the  perfon  entitled  to  it,  whether  male  or  female>  is  im- 
mediately inveded  with  all  the  enfigns,  rights,  and  preroga- 
tives of  fovereign  power ;  as  is  declared  by  ftatute  i  Mar. 
ft.  3.  c.  I. 

!»  difcourfing  of  the  royal  rights  and  authority,  I  fhall 
confider  the  king  under  fix  diftindl:  views  :  i.  With  regard 
to  his  title*  2.  His  royal  family.  3.  His  councils.  4.  His 
duties.  5.  His  prerogative.  6.  His  revenue.  And  firft, 
with  regard  to  his  title. 

The  executive  power  of  the  Englifli  nation  being  vefted 
in  a  fingle  perfon,  by  the  general  confent  of  the  people, 
the  evidence  of  which  general  confent  is  long  and  immemo- 
rial ufage,  it  became  neccffary  to  the  freedom  and  peace  of 
the  ftate,  that  a  rule  fliould  be  laid  down,  uniform,  univer- 
fal,  and  permanent ;  in  order  to  mark  out  with  precifion, 
Vfho  is  that  fingle  perfon,  to  whom  are  committed  (in  fub- 
fervience  to  the  law  of  the  land)  the  care  and  prote£lion  of 
the  community  ;  and  to  whom,  in  return,  the  duty  and  al- 
legiance of  every  individual  are  due.  It  is  of  the  higheft  im- 
portance to  tlie  public  tranquillity,  and  to  die  confcienccs 
3  ^^ 
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of  prin^te  ikien,  diitt  this  rule  (hould  be  clear  and  ind!i][>lif  able  i 
and  our  conftitudon  has  not  left  us  in  the  dark  upon  this 
material  occalion.  It  will  therefore  be  the  endeatour  of  this 
chapter  to  trace  out  the  conftitutional  dodrine  of  the  toyal 
fttOoeiBon,  with  that  freedom  and  regard  totruth,  yet  mixed 
vdth  that  reverence  and  rcfped,  which  the  principles  of  li« 
hextf  and  the  dignity  of  the  fubje£l  require* 

Thb  gfoaiid  fundamental  maxim  upon  which  theju/  ccra^ 
nae,  or  right  of  fucceflion  to  the  throne  of  thefe  kingdoms, 
depends^  I  take  to  be  this :  **  that  the  crown  is>  by  common 
«  law  and  conftitutional  cuftom,  hereditary ;  and  this  in  a 
*<  manner  peculiar  to  itfelf :  but  that  the  right  of  inheritance 
«<  may  from  time  to  time  be  changed  or  Ihnited  by  aA  of 
«  parliament ;  under  which  Umiutions  (he  crown  ftill  con* 
*<  tinues  hereditary/'  And  this  propodtion  it  will  be  the 
-bufinefs  of  this  chapter  to  prove,  in  all  it's  branches ;  firft» 
that  the  crown  is  hereditary ;  fecondly,  that  it  is  hereditary 
in  a  manner  peculiar  to  itfelf;  thirdly,  that  this  inheritance 
is  fubjed  to  limitation  by  parliament ;  laftly,  that  when  it  is 
fo  limitedj  it  is  hereditary  in  the  new  proprietor.     . 

I.  First,  it  is  in  general  hereditary ^  or  defcendible  to 
the  next  heir,  on  the  death  or  demife  of  the  laft  proprietor. 
All  regal  governments  muft  be  either  hereditary  or  elcAive  : 
and,  as  I  believe  there  is  no  inftance  wherein  the  crown  of 
England  has  ever  been  aflerted  to  be  ele£live,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king 
Charles  I|  it  muft  of  confequence  be  hereditary*  Yet  while 
I  aflert  an  hereditary,  I  by  no  means  intend  a  Jure  divino^ 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have  fub- 
fiftcd  under  the  theocratic  eftabliihments  of  the  children  of 
Ifracl  in  Paleftine  :  but  it  never  yet  fubCfted  in  any  other 
country;  iaveonlyfo  far  as  kingdoms,  like  other  human 
fabricks,  are  fubje£l  to  the  general  and  ordinary  difpenfatioos 
of  providence.  Nor  indeed  have  a/vrr  diviw  and  an  herniary 
right  any  neceflary  connexion  with  each  other ;  as  fome  havo 
very  we^y  imagined.    The  titles  of  David  and  Jehu  were 

yoi..  L  S  equallj 


19^'  ^h^  Right*.  BaaKtJ 

tc^\\yj4ttt  diifinof^s  thofe  of  either  Sotomoh  or  Ahab;  aiii> 
j.e%  David  (lew  the  fons  of  his  predeceifcr,  and  Jehu  his  pre* 
deceiferhimfclf.  And  when  our  kings  have  the.  (ami:  warrant. 
a^  they  had)  whether  it  be  to  fit  upon  the  throne  of  their  &• 
thers,  or  to  dcflxoy  the  houfe  of  the  preceding  fovereigti,  dicy  . 
will  tlien,  and  not  before,  poflefs  the  crown  of  England  by> 
a  right  like  theirs,  immediately  derived  from  heaven.  The 
hereditairy  right  which  the  laws  of  England  acknowlege, 
owes  it's  origin  to  the  founders  of  our  conftitutioflS^'^^  to 
them  only*  It  has  no  relation  to,  nor  depends-  upon^  the 
civil  laws  of  the  Jews,  the  Greeks,  the  Roffians,  or  any 
other  nation  upon  earth  :  the  municipal  laws  of  one  fociety 
having  no  connexion  with,  or  influence  upon,  the  funda- 
mental polity  of  another.  The  founders  of  our  Englifti  mo- 
narchy might  perhaps,  if  they  had  thought  proper,  have  made 
it  an  eleftive  monarchy:  but  they  rather  chofe,  an<l  upon  good 
r^fon,  to  eftablifli  originally  a  fucceflion  by  inheritance.  This 
lias  been  acquiefced  in  by  general  confent ;  and  ripened  by 
degrees  into  common  law  :  the  vtrry  fame  title  that  every  pri- 
vate man  has  to  his  own  eftate.  Lands  are  not  naturally 
defcendible  any  more  than  thrones  :  but  the  law  has  thought 
proper,  for  the  benefit  and  peace  of  the  public,  to  eftablifli 
htteditary  fucceflion  in  the  one  as  well  as  the  other. 

:  It  muft  be  owned,  an  cleftive  monarchy  feems  to  be  the 
moft  obvious,  and  beft  fuited  of  any  to  the  rarional  princi- 
ptes  of  government^  and  the  freedom  of  human  nature :  and 
accordingly  we  find  from  hiftory  that,  in  the  infancy  and 
firft  rudunents  of  almoft  every  ftate,  the  leader,  cliief  ma- 
giftrate,  or  prJhce,  hath  ufually  been  ele£Kve;  Antl,  if  the 
individuals  who  eomp^fe  that  ftate  could  always  continue  true 
to  firft  principles,  untnfliienced  by  paflion  or  prejudice,  un- 
aflailed  by  corruption,  and- ut>a wed  by  violence,*  eleaivcfiic- 
ctffTion  were  as  much  to  be  defired  in  a  kingdom^  as  iii  other 
inferior  cbmmunities*.  'The  beft,  the  wifeft,  and  thebravcft* 
lAjm  would  th^rt  be  lure  orreceiving  that  crown,  which  his 
eftdowmenta  have  merited  ;^nd  the  fenfe  of  an  unbiaflcdma^ 
jcJrIty  would  be  dutifuHy^^acquidfced^n  bjr  the  few  .who  were 
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6f  different  opinions.  But  hiftory  and  obfervation  will  infonn 
us,  that  elcftions  of  every  kind  (in  the  prefent  ftatc  of  htiman 
liaturc)  arc  too  frequently  brought  about  by  influence,  partial 
lity,  and  artifice :  and,  even  where  the  cafe  is  otherwifc,  thefcf 
prafliccs  will  be  often  fufpefted,  and  as  coitftantly  charged 
upon  the  fuccefsful,  by  a  fplenetic  difa]f)pointcd  minority.  This 
is  an  evil  to  which  all  focieties  are  liable  ;  as  well  t)iole  of  a 
private  and  domcftic  kind,  as  the  great  community  of  the  pub- 
lic, which  regulates  and  includes  the  reft.  But  in  the  for* 
mer  there  is  this  advantage  ;  that  fuch  fufpicions,  if  fatfe,' 
proceed  no  farther  than  jealoufies  and  murmurs,  which  time 
will  eiFe£lually  fupprefs ;  and,  if  true,  the  injuftice  mdy  be* 
remedied  by  legal  means,  by  an  appeal  to  thofe  tribunals  to 
which  every  member  of  fociety  has  (by  becoming  fuch)  vir- 
tually engaged  to  fubmit.  Whereas,  in  the  great  and  inde- 
pendent fociety,  which  every  nation  compofes,  there  is  no 
fupcrior  to  refort  to  but  the  law  of  nature ;  no  method  to  re- 
drefs  the  infringements  of  that  law,  but  the  aftual  exertion  of 
private  force.  As  therefore  between  two  nations,  complain- 
ing of  mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
law  of  arms ;  fo  in  one  and  the  fame  nation,  when  the  fun- 
damental principles  of  their  common  union  are  fuppofed  to  be 
invaded,  and  more  efpecially  when  the  appointment  of  their 
chief  magiftrate  is  alleged  to  be  unduly  made,  the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  God  of 
battles,  the  only  procefs  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  intelline  War.  An  hereditary  fuccef- 
Con  to  the  crown  is  therefore  now  eftablifhed,  in  this  and 
moft  other  countries,  in  order  to  prevent  that  periodical  blood- 
fhed  and  mifcry,  which  the  hiftory  of  ancient  imperial  Rome, 
and  the  more  modern  experience  of  Poland  and  Germany, 
may  (hew  us  are  the  confequences  of  ele£^ive  kingdoms.* 

2.  But,  fecondly,  as  to  the  particular  mode  of  inhirit^' 
ancCy  it  in  general  correfponds  with 'the  fcodal  path  of 'deJ 
fcents,  chalked  out  by  the  common  law  in  the  fuc^eflion  to-* 
landed  eftates;  yet  with  one  or  two  material  exceptions.  Liktf 
eftates^  the  crown  will  defccnd  lineally  to  the  iffue  of  the  reign- 
*  -    *  S  2  ing 
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ing  monsrcli  \  as  it  did  from  king  John  to  Richard  II,  through 
I  ^94  J  a  regular  pedigree  of  fix  lineal  generations.  As  in  common 
dcfcents,  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among   tbe  males,  are  ilridily  adhered  to. 
Thus  Edward  V  fucceeded  to  the  crown,  in  preference  to 
Kichard  his  younger  brother  and  Elizabeth  his  elder  filler. 
Like  lands  or  tenements,  the  crown,  on  failure  of  the  male 
line,  defcends  to  the  iflue  female ;  according  to  the  antient 
Britiih  cuftom  remarked  by  TsLcitus  *i  ^^  foient  foeminarum 
**  duSiu  bellarey  et  fexutn  in  imperils  mn  difcernere!^    Thus 
Mary  I  fucceeded  to  Edward  VI  \  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  of  Henry  VII,  fucceeded  on 
failure  of  the  line  of  Henry  VIII,  his  fon.    But,  among  the 
females,  the  crown  defcends  by  right  of  primogeniture  to  the 
^Idefk  daughter  only  and  her  iflue ;  and  not,  as  in  common  in* 
heritances,  to  all  the  daughters  at  once ;  the  evident  neceffity 
of  a  fole  fucceflion  to  the  throne  having  occafioned  the  royal 
law  of  defcents  to  depart  from  the  common  law  in  this  re- 
fpcd  :  and  therefore  queeti  Mary  on  the  death  of  her  brother 
fucceeded  to  the  crown  alone,  and  not  in  partnerfliip  with 
her  filter  Elizabeth.     Again  :  the  do£trine  of  reprefentation 
prevails  in  the  defcent  of  the  crown,  as  it  does  in  other  inhe- 
ritances \  whereby  the  lineal  defcendants  of  any  perfon  de- 
ceafed  (land  in  the  fame  place  as  their  anceftor,  if  living, 
would  have  done.  Thus  Richard  II  fucceeded  his  grandfather 
Edward  III,  in  right  of  his  father  the  black  prince ;  to  the 
exclufion  of  all  his  uncles,  liis  grandfather^s  younger  children. 
Laftly,  on  failure  of  lineal  defcendants,  the  crown  goes  to  the 
^xt  collateral  relations  of  the  late  king ;  provided  they  arc 
lineally  defcended  from  tlie  blood  royal^  that  is,  from  that 
royal  flock  which  originally  acquired  the  crown.  Thus  Hen- 
ry I  fucceeded  to  William  II,  John  to  Richard  I^  and  James  I 
to  Elizabeth ;  being  all  fderived  from  the  conqueror,  who  was 
then  the  only  regal  flock.     But  herein  there  is  no  objeflion 
(as  in  the  cafe  of  common  defcents)  to  the  fuccelTion  of  a  bro* 
thiKr»  an  uncle,  or  other  collateral  relation,  of  the  &i^bIood; 
tliat  is,  where  the  rclationfliip  proceeds  not  from  the  £unc 
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cwple  of  anceftors  (which  conftltutcs  a  kinfman  of  the  ivho/e 
blood)  but  from  vijngle  anceftor  only ;  as  when  two  pcrfons 
arc  derived  firom  the  fame  father,  and  not  from  the  fame  mo- 
ther, or  vice  verfa :  provided  only,  that  the  one  anceftor,  from  [  195  J 
whom  both  ;4re  defcended,  be  that  from  whofe  veins  the  blood  /*  . 
royal  is  communicated  to  each.  Thus  Mary  I  inherited  to 
Edward  VI,  and  Elizabeth  inherited  to  Mary ;  all  children 
of  the  fame  father,'  king  Henry  VIII,  but  all  by  ditfer^nt 
mothers.  The  reafon  of  which  diverfity,  between  royal  aiid 
eommon  defcents,  will  be  better  underftood  hereafter,  when 
WC  examine  the  nature  of  Inheritances  in  general. 

3.  The  do&rine  of  hereditary  right  does  by  no  means  im^ 
ply  an  indefeafiUe  right  to  the  throne.  No  man  willy  I  think, 
afiert  this,  that  has  confidered  our  laws,  conftitutibn,  andhif*^ 
tory, -without  prejudice,  and  with  any  degree  of  attention.  It 
is  unqueftionably  in  the  breaft  of  the  fupreme  legiflative  au^ 
thority  of  this  kingdom,  the  king  and  both  houfes  of  parlia^ 
ment,  to  defeat  this  hereditary  right ;  and,  by  particular  en- 
tails^  limitations,  and  proVifions,  to  exchide  the  immediate 
heir,  and  veft  the  inheritance  in  any  one  elfe.  This  is  ilri£llf 
confonant  to  our  laws  and  oonftitution  \  as  may  be  gathered 
from  the  expreflion  fo  frequently  ufed  in  our  ftatute  book,  of 
^  the  king's  majefty,  his  heirs,  and  fuccefibrs."  In  which 
we  may  obfenre,  that  as  the  word,  <<  heirs,"  necefiarily  im- 
plies an  inheritance  or  hereditary  right,  generally  fubfifting 
in  the  royal  perfon ;  fo  the  word,  <<  fucceflbrs,"  diftin&ly  ta«l 
ken,  muft  imply  that  this  inheritance  may  ibmetimes  be  bro«* 
ken  through ;  or,  that  there  may.be  a  fucceilbr,  without  being 
the  heir,  of  the  king.  And  tliis  is  fo  extremely  reafonable,  that 
without  fuch  a  power,  lodged  fomewhere,  our  polity  would 
he  very  defef^ive.  For,  let  us  barely  fuppofe  fo  melancholy  a 
cafe,  as  that  the  heir  apparent  ihould  be  a  lunatic,  an  idiot,  or 
otherwife  incapableof  reigning:  how  miferable  would  the  con- 
dition of  the  nation  be,  if  he  were  alfo  incapable  of  being  fet 
a^ide ! — ^It  is  therefore  neceflary  that  this  power  ihould  be 
lodged  fomewhere;  and  yet  the  inheritance,  and  regfU  dignity,, 
would  be  very  precarious  indeed,  if  this  power  were  exprefsly 
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>nd  avovff^y ^odfffd  in  the  bands  of  the  fub]c£l<)x\ly^  to  be  cx-» 
crtcd  whenever prcjudicci  caprice,  or  difcontentfhoul^  happen 
to  take  the.  Ij^d.  Gonfccjuentily  it  ca.n  no  where  be  lb  properly 
»  ,  lodged  afiaxhe-Xwo  houfes.pf  parliazxient,  by  and  with  the 

I  ig6  2  <^9^^fe"t  of  t^,rc/gnlngfiing  i  who,,  it  is  not  to  be  fuppofed, 
will  agree  to  any  thing  improperly  prejudicial  to  the  rights 
9f  his  own  defcendants.  Ajdi^  ll^erefore  in  the  king|  lords,; 
and  commons,  in  parliament  aflembled,  our  laws  have  ex« 
prefsly  lodged  it.  .  ' 

:  4^  ]^UT»  fourthly ;  however  the  crown  may  be  limited  or 
transferred,  it. ft  ill.  retains,  it's  deibendible  quality,  and  b6# 
comes  hereditary  in  the  wearer  of  it.  And  hence  in  our  law 
the  king  is  faid  n^ver  to  die,  in  his  political  capacity;  though^ 
|n  common  with  other  men^  he  is  fubje^  to  mortality  in  his 
natural :  bedaufe  immediately  upon  the  natural  death  of  Hen«* 
r^,  .William,'  or  Edward,  the  king  furvive s  in  his  fucceflbr. 
For  the  light  of  the  crown  vefts,  eo  inftanti^  upon  his  heir^ 
either  the  baens  ttatusj  if  the  courfe  of  defcent  remains  pnini^ 
9 cached,  orthe  baeresfaBuSy  if  the  inheritance  be  under  any 
particular  fettlement.  So  that  there  can  be  no  interregnum  ( i ) ; 
but,  as  fir  Matthew  Hale  ^  obferves,  the  right  of  ibvereignty 
&  fully  invefted  in  the  fucceiTor  by  the  very  defcent  of  tiie 
crown.  And  therefore,  however  acquired,  it  becomes  in  him 
abfolutely  hereditary,  unlefs  by  the  rules  of  the  limitation  It 
is  otherwife  ordered  and  determined.  In  the  fame  mat^ner  as 
landed  eftates,  to  continue  our  former  compariibn,  are  by  the 
law  hereditary,  or  defcendible  to  the  heirs  of  t^e  owner;  but 
ftill  there  estifts  a  power^  by.  which  the  prppfsrty  of  thofe 
lands  may  be  transferred  to  *;uiother  perfon.  If  this  transfer 
be  made  Cmply  and  abfolutely,  the  lands  will  be  hereditary 
in  the  new  owner,  and  defcend  to  his  heir  a(Jaw:  but  if  the 
transfer  be  clogged  with  any  limitations,  conditions j  or  en* 
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( i)  Hence  the  flatutes  pafled  in  the  firft  year  after  the  reftora- 
tibn  of  Car.  II.  are  always  called  the  adb  in  the  tv^elfth  year  of 
his  reign ;  and  all  the  other  legal  proceedings  of  that  reign  are 
reckoned  iromthe  year  i648>  and  not  from  i66o,  . 

tails. 


.tails,  the  lands  muft  defcend  in  that  chanDel>  io  limited  and 
.preicribed,  and  no  other. 

*     In  thefe  four  points  confiftSi  as  I  take  it,  the  conilitutlonal 
.  nodon  of  hereditary  right  to  the  throne :  which  will  be  flill 
rfarther  elucidated^  and  made  clear  beyond  alidifpute,  frcniia 
fiiort  hiftorical  view  of  the  fucceflions  to  the  crown  of  England^ 
the  dodrines  of  our  anticnt  lawyers^  and  the  feveral  adls  of 
•parliament  diat  bare  from  time  to  tinne  been  made,  to  create, 
•to  declare,  to  confirm,  to  limit,  or  to  bar,  the  hereditary 
jtitie  to  the  throne.     And  in  the  purfuit  of  diis  inquiry  we  [  ^t^n^l 
(hall  find,  that,  from  the  days  of  Egbert,  the  Arft  fole  mo- 
narch of  this  kingdom,  even  to  the  prefent,  the  four  cardinal 
knaxims  aboTC*mention«d  have  ever  been  held  the  cbnftitu-    . 
tional  canons  of  fucceffion.  It  is  true,  the  fucceflion,  through 
^nd,  or  force,  or  fometimes  through  neceflity,  when  in 
hoftile  times  the  crown  defccnded  on  a  minor  or  the  like*, 
has  been  very  frequently  fufpended ;  but  lias  generally  at  laft 
returned  back  into  the  old  hereditary  channel,  though  fome- 
times a  very  confiderabie  period  has  intervened.    And,  evert 
in  thofe  inftances  where  the  fucceflion  has  been  violalert,  th^ 
crown  has  ever  been  looked  upon  as  hereditary  in  the  ^citti 
of  it.     Of  which  the  ufurpers  thcmfelves  were  fo  fetlfible; 
that  they'  for  the  mod  part  endeavoured  to  vamp  up  fome 
feeUe  Ihew  of  a  title  by  defcent,  in  order  to  amufe  the  people, 
while  they  gained  thepofleffion  of  the  kingdom.  And,  wheri 
pofleOion  was  once  gained,  they  confidered  it  as  the  purchafe 
or  acquifition  of  a  new  eftate  of  inheritance,  and  tranfmitted 
or  endeavoured  to  tranfmit  it  to  their  dwn  pofterity,'  by  s( 
^indof  hex«ditaiy  right  of  ufurpation. 

King  Egbert  about  the  year  800,  found  himfelf  in  poflef-^ 
ficni  of  the  throne  of  the  weft  Saicons,  by  a  long  and  ijndi^ 
fturbed  defcent  from  his  anceftors  of  above  fhrce  hqiklted 
jcam.  How  his  anceftors  acquired  their  tWe,  whether  hf 
force,  by- frauds  by  contraft,  or  bf  Meaien-.  Hi  tttitteW  fiof 
inuch  to  inqi^ire;  and  is  indeed  appoint  of  .fuch  high  anti* 
auity,  as  muft  render  all  inquiries  at  beft  but  plaufible  guef- 

84  fes. 


t97  ^^^  Rights  BookL 

fes.  His  right  mud  be  fuppofed  indifputably  good,  becaufe 
wc  know  no  better*  The  other  kingdoms  of  the  hqjtarchy 
he  acquired^  fome  by  conftnt,  but  mod  by  a  voluntary  fub- 
miflion.  And  it  is  an  eftabliflied  maxim  in  civil  polity,  and 
the  law  of  nations,  that  when  one  country  is  united  to  ano- 
ther in  fucha  manner,  as  that  one  keeps  it's  government  and 
ftates,  and  the  other  lofes  them ;  the  latter  entirely  afiimilates 
with  or  is  melted  down  in  the  former,  and  muft  adopt  it's  laws 
and  cuftoms  ^.  And  in  purfuanoe  of  this  maxim  there  hath 
ever  been,  fincc  the  union  of  the  heptarchy  in  king  Egbert,  a 
L  19^  ]  S^^^^^  aoquiefcenoe  under  the  hereditary  mouardiy  of  the 
veltSazonfs  Arough  all  the  united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironfide,  a  period 
of  above  two  hundred  years,  the  crown  defcendcd  regularly, 
through  a  fuccei&on  of  fifteen  princes,  without  any  deviation 
or  interruption :  fave  only  that  the  fpns  of  king  £thetwolf 
fuccceded  to  each  other  in  the  kingdoms  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of 
fucceilion  prefcribed  by  their  fathert  and  ppnfirmed  by  the 
wittena-gemote,  in  the  heat  of  the  Panifli  invaCons ;  and 
alfo  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throng 
for  aboyt  nine  years,  in  the  right  of  his  nephew  a  minor,  the 
tim^s  b^ing  very  troublefome  ^nd  dangerous.  But  this  was 
with  a  view  to  preferve,  and  not  to  de(lroy,  the  fucceflion  ^ 
9Uid  accordingly  Edwy  fugce^dcd  hiin. 

King  Edmund  Ironfide  was  obIigcd»  by.  the  hofUle  irrup* 
fion  of  the  I)ane$,  at  firft  to  divide  his  kingdom  with  Canute 
king  of  Denmark ;  apd  Canute,  after  his  death,  feifed  tbo 
^ole  of  it«  Edmund's  fonsbeing  driven  into  foreign  countries. 
£|ere  the  fucccifion  was  fufpended  by  a£tual  force,  and  a  new 
family  introduced  upon  the  throne ;  in  whom  however  this 
new  acquired  throne  continued  hereditary  for  three  reigns ; 
when,  upon  the  death  qf  Hardiknute,  the  ancient  Saxon  line 
'W^  Tcilored  in  the  perlbn  of  Edward  the  confeflbr. 

c  puflf.  L.  of  N.  aD4N.  b.  3.  c.  11.  ^6. 

He 
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He  ^as  not  Indeed  the  true  heir  to  the  crown,  being  the 
younger  brother  of  king  Edmund  Ironfide^  who  had  a  fon  Ed-* 
ward,  firnamed  (from  his  exile)  the  outlaw,  ftill  living.  But 
this  fon  was  then  in  Hungary  \  and,  the  Englifli  having  juft 
ihaken  off  the  Danifli  yoke,  it  was  neceffary  that  fomebody  on 
the  fpot  (hould  mount  the  throne;  and  the  confeflbr  was  the 
next  of  the  royal  line  then  in  England.  On  his  deceafe  with- 
out iflue,  Harold  II  ufurped  the  throne ;  and  almofl:  at  the 
fame  inftant  came  on  the  Norman  invafion :  the  right  to  the 
crown  being  all  the  time  in  Edgar,  firnamed  Atheling,  (which 
fignifies  in theSaxonlanguagei///f^riW/,orof  royal  blood,}  who 
was  the  fon  of  Edward  the  outlaw,  and  grandfonof  Edmuntt 
Ironfide ;  or,  as  Matthew  Paris  *  well  expreffes  the  fcnfc  of  £  ipp  J 
OUT  old  conftttution,  «  Edmnndus  autem  latusferreum^  rex  nO" 
^f  turalis  dejlirpe  regum^  genuit  Edwardum  ;  et  Edwrdus  ge^ 
«*  ftiiit  Edgarum,  cut  dejure  dehihaiur  regnum  Anglorum!* 

William  the  Norman  claimed  the  crown  by  virtue  of  x 
pretended  grant  from  king  Edward  the  confeflbr ;  a  grant 
which,  if  real,  was  in  itfclf  utterly  invalid  :  becaufe  it  was 
made,  as  Harold  well  obfcrved  in  his  reply  to  William's  de- 
mand *,  **  abfque  generali  ftnatusy  et  popuii  conveniu  et  ediBo*^ 
which  alfo  very  plainly  implies,  that  it  then  was  generally^ 
cnderftood  that  the  king,  with  confent  of  the  general  council^ 
might  difpofe  of  the  crown  and  change  the  line  of  fuccef&on* 
William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  fubjefl,  and  an  utter  (tranger  to  the 
royal  blood.  Edgar  Atheling's  undoubted  right  was  over-' 
whelmed  by  the  violence  of  the  times  \  though  frequently 
aiTerted  by  the  Englifti  nobility  after  the  conqueft,  till  fuch 
time  as  he  died  without  iffue :  but  all  their  attempts  proved* 
unfuccefsful,  and  only  fcrved  the  more  firmly  to  eftablifli  the 
erown  in  the  family  whicK  had  newly  acquired  it* 

This  conqueft  then  by  WBKam  t)f  Normandy  was,  Ijkc 
that  of  Canute  b^fore^  a  forcible  transfer  of  the  crown  o£ 

tf  4.  D.  106^  •  William  of  MalmA.  f  f 
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JCngland-  into  a.  new  .family :  but,  the  crown  being  io  tranf- 

ferredy  all  the  inherent  properties  of  the  crown  were  with  it 

transfen:cd  ^ifo.     For^  the  vi<3ory  obtained  at  Haftings  not 

being  ^  9^  vi&ory  over  the  nation  colle£tively^  but  only  over 

*      the  perfon  of  Harold^  tlie  only  right  that  the  conqueror 

•       could  pretend  to  aqquire  thereby,  was  the  right  to  polTefs  the 

firown  of  England,  not  to  alter  the  nature  of  the. government, 

A^d  therefore,  as  the  Engliib  laws  dill  remisiined  in  force,  he 

xnufl  ni^ceflarily  take  the  crown  fubje£i;  to  thofc  laws,  and 

1^^  all  it's  inherent  properties ;  the  firft  and  principal  of 

xirhicli  was  it*s  defcendihility-     Here  then  we  muft  drop  our 

(ace  pf  Saxon  kings,  at  leaft  for  a  while,  and  derive  onr 

dcfcenta  from  William  the  conqueror  as  from  a  new  ftock, 

"^  who  acquire4  by  right  of  war  (fuch  as  it  is,  yet  ftill  the  der^ 

[  200  J  ^y^^  ^^  ^£  ki^igs)  a  ftrong  and  undifputed  title  to  the  iq* 

herica>}9  crown  pf  England^  » 

,  iiccQf^jnGLfr  it  defc^nckd  from  him  to  his  fons  William 
II  and  (I^nry  I.  RebertI,  it  muft  be  owned,  his  eldcft  foot 
^aj^  kept  out  of  poffeifion  by  the  arts  and  violence  of  his  brtv 
threi)  i  who  perhaps  might  proceed  upon  a  notion,  which  pre« 
vailed  for  fome  time  in  the  law  of  defcents,  (though  never 
adopted  as  the  rule  of  puUic  fucceflions  >}  that  when  the  cideft 
fon  was  already  provided  for,  (as  Robert  was  conftituted  duke 
of  Normandy  by  his  father's  will,)  in  fuch  a  cafe  the  next  bro« 
ther  was  entitled  to  enjoy  the  reft  of  their  father's  inheritance; 
But,  as  be  died  without  iflue,  Henry  at  laft  had  a  good  title 
to  the  tlironcj  whatever  he  might  h^vc  at  firil, 

Stephen  of  Blois,  who  (ucceeded  him,  was  indeed  the 
grandfon  of  the  conqueror,  by  Adelicia  hisi  daughter,  and 
claiiped  the  throne  by  a  feeble  kind  of  hereditary  right :  not 
as  being  the  neareft  of  the  n;^)e  line,  but  a$  the  neareft  male 
of  the  blood  royal,  excepting  his  elder  brother  Theobald ; 
^ho  was  e^rl  of  Bbxs,  and  therefore  feems  to  have  waved, 
^  h^  cej;t^inl](  nev^r  infifted  m^  fq  t^.Hl^lqfi;^n>eand  precari* 

f  Hale,  Hift.  C.  L.  c.  j.  Sel^,  tctIcw  S  See  lori  Lyttletoa*&Life  o£  HeaQf 

Qf  tithr;,  C» ».  *  ?I  Vol,  I.  p.  ^67, 


ou$  a  claim.  The  real  right  was  in  the  emprefs  MsitiMa  MT 
Maud,  the  daughter  of  Henry  I  j  the  rule  of  fucceippn  be\iig 
(where  women  are  ado^itied  at  all)  that  the  daughter  qf  ) 
(on  ihall  be  preferred  to  the  fon  of  a  daughter.  So  (hat  Ste^ 
phen  veas  little  better  than  a  mere  ufurper ;  and  therefore  h» 
father  chofe  to  rely  on  a  tide  by  eledion  ^,  while  the  emprefiT 
Maud  did  not  fail  to  aflert  her  hereditary  right  by  the  fword ; 
which  difpute  was  attended  with  various  fuccefs^  and  ended 
^%  laft  in  tbe  compromife  made  at  Wallingford,«that  Stephen 
fiiould  keep  the  crovmj  but  that  Jienry  the  fon  of  Maud 
fiiould  fucceed  him ,  as  he  afterwards  accordingly  did, 

Henrt^  the  fecond  of  that  name,  yiras  (next  after  his  mor 
|)ier  Matilda)  the  undoubted  heir  of  William  the  conqueror  ; 
but  he  had  alfo  another  connexion  in  blood,  which  endeared 
bim  ilill  farther  to  the  Engiiih*  He  was  lineally  defcend^d  [  aox  1 
from  Edmund  Ironfide,  the  laft  of  the  Saxon  rape  of  here* 
ditary.  kings.  For  Edward  the  putlaw,  the  fon  of  Edmund 
Ironiide,  had  (beiides  Edgar  Atheling,  who  died  without  iflue)  •  ^  ] 
^  daughter  Jfi^xg^rep^  who  was  married  to  Malcolm  king  oi 
Scotland  ;  and  ifx  her  the  3axon  hereditary  right  refided.  By 
Malcolm  (he  bad  federal  children,  and  among  the  reft  Ma-i 
tilda  the  wife  of  Henry  I,  who  by  him  had  the  emprefs  Maud^ 
the  mother  of  Henry  IL  .^pon  which  account  the  Saxon 
)ine  is  in  out  hiftories  frequently  faid  to  haye  been  reftored  ia^ 
his  perfon :  though  in  reality  that  right  fubfifted  in  the  Jins 
of  Malcolm  by  queen  Margaret}  king  Henry's  belt  Uilt 
being  as  heir  to  the.  conqueror. 

From  Henry  II  the  crown.  de£cended  to  his  eldeft  ibif 
IR^ichard  I,  who  dying  childlefs,  the  right  vefted  in  his  ne- 
phew Artfaur,^the  fon  of  Geofiirey  his  next  brother :  but  John, 
fhe  youngeft^  ion  of  king  Henry,  feifed  the  throne ;  claiming^* 
as  appears  from  his  charters,  the  crown  by  hereditary  right  ^ ; 

»  ^  "  Mgf  Stepbami  Did  gr4fia  affiafu  t  **-^Refrm  Anglm  \  fuoJ  nohis  jvr^ 

^  fieri  eepo^uli  im  regem  Angtorum  ele&us  eomfeiie  baereditMrio,'**  Spdm.  Hj/f •  Km 

**  &c,'*(Cart.A'I?*n^(t'^ic.de  H^gu-  Job*  apud  Wilkios  354* 
#al4. 314.  lleus»adGi/il.  Ntuh.ju.) 

i  that 
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tfiat  is  to  fay,  he  was  next  of  kin  to  the  deceafed  king,  bdng 
liis  furviving  brother  :  whereas  Arthur  was  removed  one  de- 
gree farther,  being  his  brother's  fon^  though  by  right  of  repre* 
Mentation  he  ftood  in  the  place  of  his  father  Geoflrey.  And 
however  flimfy  this  title,  and  thofe  of  William  Rufus  and 
Stephen  of  Blois,  may  appear  at  this  diftance  to  us,  after  the 
law  of  defcents  hath  now  been  fettled  for  fo  many  centuries, 
they  were  fufiicirnt  to  puzzle  the  underftandings  of  our  brave, 
but  unlettered,  anceftors.  Nor  indeed  can  we  wonder  at  the 
number  of  partizans,  who  efpoufed  the  pretenCons  of  king 
John  in  particular ;  fince  even  in  the  reign  of  his  father  king 
Henry  II,  it  was  a  point  undetermined  *,  whether,  even  in 
common  inheritances,  the  child  ot  an  elder  brother  (hould 
fucceed  to  the  land  in  right  of  reprefentation,  or  the  younger 
furviving  brother  in  right  of  proximity  of  blood.  Nor  is  it 
to  this  day  decided  in  the  collateral  fucceffioil  to  the  fiefs  of 
the  empire,  whether  the  order  of  the  (locks,  or  the  proximity 
of  degree,  (hall  take  ^lace  K  However,  on  the  death  of  Arthur 
C  ^^^  J  and  his  fitter  Eleanor  without  iflue,  a  clear  and  indifputable 
title  vefted  in  Jlenry  III  the  fon  of  John :  and  from  him  to 
Richard  the  fecond,  a  fuccefllonof  fixgeneraticms,  the  crown 
defcended  in  the  true  hereditary  line.  Under  one  of  which 
lace  of  princes  ^  we  find  it  declared  in  parliament,  ^<  that  the 
^  law  of  the  crown  of  England  is,  and  always  hath  been,  that 
^  the  children  of  the  king  of  England,  whether  bom  in  Eng- 
^*  land  or  elfewhere,  ought  to  bear  the  inheritance  after  the 
^  death  of  their  anceftors.  Which  law,  our  fovereiga  lord 
«  the  king,  tlie  prelates,  earls^  and  barons,  and  othar  great 
<<  men,  together  with  all  the  commons  in  parliament  aflem« 
<•  bled,  ^o  approve  and  affirm  for  ever." 

Upon  Richard  the  fecoitd's  refignation  of  the  csown,  he 
leaving  no  children,  the  right  refulted  to  the  ifiue  of  his  grand- 
father Edward  III.  That  king  had  many  children,  bcfides 
his  eldcft,  Edward  the  black  prince  of  Wales,  the  father  of 
Richard  II :  but  to  avoid  confufion  I  (hall  only  mention 

1  Glahv.  ;.  7.  c.  3^  .1  Stat.  25  Idw-  HI.  ft*  S, 

k  Mod.  Un.  Hilt.  xn.  512. 
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three ;  William  his  fecond  fon,  who  died  without  iflue ; 
Lionel  duke  of  Clarence,  his  third  fon  ;  and  John  of  Gant: 
<lukeofX.ancafter,  his  fourth.     By  the  rules  of  fucceffioa 
therefore  the  pofterity  of  Lionel  duke  of  Clarence  were  en- 
titled to  the  throne  upon  the  refignation  of  king  Richard  ; 
and  had  accordingly  been  declared  by  the  king,  many  years 
before,  the  prefumptive  heirs  of  the  crown :  which  declara- 
tion was  alfo  confirmed  in  parliament  ^.    But  Henry  duke 
of  Lancafter,  the  fon  of  John  of  Gant,  having  then  a  large 
Army  in  the  kingdom,  the  pretence  of  raifing  which  was  to 
recover  his  patrimony  from  the  king,  and  to  redrefs  the  gricv* 
ances  of  the  fubje£b,  it  was  impofiible  for  any  other  title  to  be 
aflerted  with  any  fafety  ;  and  he  became  king  under  the  title 
of  Henry  IV.     But,  as  fir  Matthew  Hale  remarks  ",  though 
the  people  unjuftly  aiTiftcd  Henry  IV  in  his  ufurpation  of  the 
crown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much 
inclined  to  do  «)  but  as  a  fucceflbr,  defccndcd  by  right  line  of 
the  blood  royal ;  as  appears  from  the  rolls  of  parliament  in 
thofe  times.  And  in  order  to  this  he  fet  up  a  Oiew  of  two  titles: 
the  one  upon  the  pretence  of  being  the  firft  of  the  blood  royal  f  203  T 
in  the  entire  male  line,  whereas  the  duke  of  Clarence  left  only 
one  daughter  Philippa  5  from  which  female  branch,  by  a  mar- 
riage with  Edmond  Mortimer  earl  of  March,  the  houfe  of 
Tork  defcended :  the  other,  by  reviving  an  exploded  rumour,  / 

£ril  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lan- 
cafter  (to  whom  Hcnry^s  mother  was  hcir^fs)  was  in  reality 
the  elder  brother  of  king  Edward  I ;  though  his  parents,  on 
account  of  his  perfonal  deformity,  had  impofed  him  on  the 
world  for  the  younger ;  and  therefore  Henry  would  be  en-  , 
titled  to  the  crown,  either  as  fuccefTor  to  Richard  II,  in  cafe 
the  entire  male  line  was  allowed  a  preference  to  the  female; 
or,  even  prior  to  that  unfortunate  prince,  if  the  crown  could 
defcend  through  a  female,  while  an  entire  male  line  wa^ 
exifting. 

ra  St^dford'i  geneal.  VHl.  24$.  «  Mi.  tit.  hofl.  f.  3* 

1  Hift.  C.  L.  c.  5. 
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'  However,  as  in  Edward  the  third's  time  we  find  the  par< 
Itament  approving  and  aflRrming  the  law  of  the  crown,  as  be- 
fore ftated,  fo  in  the  reign  of  Henry  IV  they  aftually  exerted 
their  right  of  new-fettling  the  fucccdion  to  the  crown*  And 
this  was  done  by  the  ftatute  7  Hen.  IV.  c.  2.  whereby  it  ia 
cnafted,  **  that  the  inheritance  of  the  crown  and  realms  of 
•«  England  and  France,  and  all  other  the  king's  dominions, 
•*  (hall  he  fit  and  remain  p  in  theperfon  of  our  fovereign  lord 
"  the  king,  and  in  the  heirs  of  his  body  ifluing  •,"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
and  the  heirs  of  his  body  ifluing,  with  remainder  to  the  lord 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  fons, 
and  the  heirs  of  their  bodies  refpcftiveiy :  which  is  indeed  no- 
thing more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  ferves 
to  (hew  that  it- was  then  generally  underftood,  that  the  king 
and  parliament  had  a  right  to^  new-model  and  regulate  the 
fucceflion  to  the  crown :  and  we  may  alfo  obferve,  with  what 
caution  and  delicacy  the  parliament  then  avoided  declaring 
any  fcntiment  of  Henry's  original  title.  However  fir  Edward 
Coke  more  dian  once  exprefsly  declares  *»,  that  at  the  time  of 
r  204  ]  paffing  this  aft  the  right  of  the  crown  was  in  the  defcent  from 
Philippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  defcended  regularly  from  Henry 
IV  to  his  fon  and  grandfon  Henry  V  and  VI ;  in  the  latter  of 
whofe  reigns  the  houfe  of  York  aflerted  their  dormant  title  j 
and,  after  imbruing  the  kingdom  in  blood  and  confufion  for 
feven  years  together,  at  laft  edabliflied  it  in  the  perfon  of  Ed- 
ward IV.  At  his  acceffion  to  the  tlirone,  after  a  breach  of 
the  fucceflion  that  continued  for  three  defcents,  and  above 
threefcore  years,  the  diftinftion  of  a  king  dejure  and  a  king 
defaclo  began  to  be  firft  taken  ;  in  order  to  indemnify  fuch 
as  had  fubmitted  to  the  late  edablifliment,  and  to  provide  for 
the  peace  of  the  kingdom  by  confirming  all  honours  conferred* 
and  all  afts  done,  by  thofe  who  were  now  called  die  ufurpersy 

fjuii  «jrx  tt  dtmcerge.  <  4  Inft.  37.  105, 
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not  tending  to  the  diiherifon  of  the  rightful  heir,  ht  Hztait 
1  Edw.  IV.  c,  I .  the  three  Henrys  arc  ftiled,  « late  kings  of' 
«  England  fucceffively  in  dedc,  and  not  of  ryght**  And,  in  all 
the  charters  which  1  have  met  with  of  king  Edward,  where'*' 
ever  he  has  occafion  to  fpcak  of  any  of  the  line  of  Lancafter, . 
he  calls  them  "  nuper  iefaBo^  et  non  dejure^  regis  Angluu!^  . 

Edward  IV  left  two  fons  and  a  daughter;  the  eldeft  of 
-which  fons,  king  Edward  V,  enjoyed  the  regal  dignity  for  a 
very  ihort  time,  and  was  then  depofed  by  Richard  his  unna- 
tural uncle,  who  immediately  ufurped  the  royal  dignity ;  hav- 
ing prerioufly  infinuated  to  the  populace  a  fufpicion  of  baf« 
tardy  in  the  children  of  Edward  IV.  to  make  a  (hew  of  fome 
hereditary  title :  after  which  he  is  generally  believed  to  have 
murdered  his  two  nephews ;  upon  whofe  death  the  right  of 
the  crown  devolved  to  their  filler  Elizabeth. 

The  tyrannical  reign  of  king  Richard  III  gave  occafion  to 
Henry  earl  of  Richmond  to  aflert  his  title  to  the  crown.  A 
title  the  mod  remote  and  unaccoyntable  that  was  ever  fet  up, 
and  which  nothing  could  have  given  fuccefs  to,  but  the  uni- 
vcrfal  dcteftationbf  the  then  ufurper  Richard.  For,  befides 
that  he  claimed  under  a  defcent  from  John  of  Gant,  whofe 
title  was  now  exploded,  the  claim  (fuch  as  it  was)  was  through 
John  earl  of  Somcrfet,  a  baftard  fon,  begotten  by  John  of 
Gant  upon  Catherine  Swinford.  It  is  true,  that,  by  an  aft  [  jof  } 
of  parliament  20  Ric.  II,  this  fon  was,  with  others,  legiti- 
mated and  made  inheritable  to  all  lands,  offices,  and  dignities, 
as  if  he  had  been  bom  in  wedlock:  but  dill,  with  an  exprefs 
refervation  of  the  crown,  «'  excepta  dignitaie  regali  ^" 

Notwithstanding  all  this,  immediately  after  the  battle 
of  Bofworth  field,  he  aflunied  the  regal  dignity ;  the  right 
of  the  crown  then  being,  as  fir  Edward  Coke  exprefsly  de- 
clares*, in  Elizabeth,  eldeft  daughter  of  Edward  IV:  and 
his  pofleiBon  was  eftabliihed  by  parliament,  holden  the  firft 
year  of  his  reign.     In  the  a£l  for  which  purpofe^  the  parlia« 

» 4  Inft.  36.  •  I^'td,  37. 
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xnent  (eems  to  have  copied  the  caution  of  their  predecefTors  in 
the  reign  of  Henry  IV :  and  therefore  (as  lord  Bacon  the 
hiftorian  of  this  reign  obferves)  carefully  avoided  any  recog- 
nition of  Henry  VIFs  right,  which  indeed  was  none  at  all; 
and  the  king  would  not  have  it  by  way  of  new  law  or  ordi- 
nznce^  whereby  a  right  might  feem  to  be  created  and  confer- 
red upon  him;  and  therefore  a  middle  way  was  rather  chofenj 
by  way  (as  the  noble  hiftorian  exprefTes  it)  of  eftabli/bment^ 
and  that  under  covert  and  indifferent  words,  <<  that  the  in* 
'<  beritance  of  the  crown  ihould  rejl,  remain^  and  abide 
**  in  king  Henry  VII  and  the  heirs  of  his  body  :"  thereby 
providing  for  the  future,  and  at  the  fame  time  acknowleg- 
iBg  his  prefent  pofTeiTion  ;  but  not  determining  either  way, 
whether  that  pofleflion  was  dejure  or  defaEio  merely.  How- 
ever, he  foon  after  married  Elizabeth  of  York,  the  undoubted 
heirefs  of  the  conqueror,  and  thereby  gained  (as  Sir  Edward 
Coke  *  declares)  by  much  his  bcft  title  to  the  crown.  Where- ' 
t^n  the  a£b  made  in  his  favour  was  fo  much  difregarded, 
that  it  never  was  printed  in  our  ftatute  books. 

Henry  the  eighth,  the  ifl'uc  of  this  marriage,  fuccecded  to 
the  crown  by  clear  indifputabic  hereditary  right,  and  tranf- 
mitted  it  to  his  three  children  in  fucceffive  order.  But  in 
his  reign  we  at  fcvcral  times  find  the  parliament  bufy  in  re- 
gulating the  fucccflion  to  the  kingdom.  And,  firft,  by  fta- 
£  206  ]  tute  25  Hen.  VIII.  q.  12.  which  recites  the  mifchiefs  which 
have  and  may  cnfuc  by  difputed  titlesi  becaufe  no  perfefl:  and 
fubftantial  provifion  hath  been  made  by  law  concerning  the 
fucceffion ;  and  then  eiiafls,  that  the  crown  fhall  be  entailed 
to  his  majefty,  and  the  fons  or  heirs  male  of  his  body  9  and 
in  default  of  fuch  fons  to  the  lady  Elizabeth  (who  is  declared 
to  be  the  king's  eldell  iflue  female,  in  excluConof  the  lady 
Mary,  on  account  of  her  fuppofed  illegitimacy  by  the  divorce 
of  her  mother  queen  Catherine)  and  to  the  lady  Elizabeth's 
heirs  of  her  body  ;  and  fo  on  from  ifliie  female  to  iflue  female, 
and  the  heirs  of  their  bodies,  by  courfe  of  inheritance  accord- 
ing to  their  ages,  as  the  crown  of  England  haih  been  acatfioraei 

t4inft.  37. 

and 


dndwglt  tog9y  in  cafe  where  tihere  be  heirs  fettisde  of  thd 
fame :  and  in  default  of  iffue  femafe,  then  to  the  king's  right 
hein  for  e?en  This  fingle  ftatute  is  an  ample  proof  of  ali 
the  four  poficions  we  at  firft  fet  out  with« 

But,  upon  tlie  king's  divorce  from  Ann  Boleyn^  tliis  ib-. 
tute  was,  with  reji;ard  to  the  fettlement  of  the  crown,  repeals 
cd  by  ftatute  28  Hen.  VIII.  c.  7.  wherein  the  lady  Elizabeth 
is  alfo,  as  well  as  the  lady  Mary,  baftardized,  and  the  clbwil 
fettled  on  the  king's  children  by  queen  Jane  Seymour,^  aqd 
his  future  wives ;  and,*  in  defe^  of  fuch  children,  then  with 
this  remarkable  remainder,  to  fuch  perfons  as  the  king  bf 
letters  patent,  or  laft  will  and  teftament,  (hould  limit  and 
appoint  the  fame.  A  vaft  power  \  but  notwithftapding,  as 
it  was  regularly  vefted  in  lUm  by  the  fupreme  legiflative  au-' 
thority,  it  was  therefore  indifputably  valid.  But  this  powar 
was  never  carried  into  execution;  for  by  ftatute  35  Hen« 
Vin.  c.  I.  the  king's  two  daughters  are  legitimated  again^ 
and  the  crown  is  limited  to  prince  Edward  by  name,  after  that 
to  the  lady  Mary,  and  then  to  the  lady  Elizabeth,  and  the 
heirs  of  their  refpedive  bodies ;  which  fucceflion  took  efie£fe 
accordingly,  being  indeed  no  other  than  the  ufual  cottrfe  of 
the  law,  with  regard  to  the  defcent  of  the  crown. 

But  left  there  (hould  remain  any  doubt  in  the  minds  df 
the  pcopfe,  through  this  jumble  of  afts  for  limiting  the  fuC- 
ccffion,  by  ftatute  i  Mar.  ft.  2.  c.  i.  queen  Mary's  heredi-  * 
tary  right  to  the  throne  is  acknowlegcd  and  recognized  in  [  ^^7  J 
thefe  words :  "  the  crown  of  thcfe  realms  is  moft  lawfully^ 
"  juftly,  and  rightly  defcended  and  come  to  the  queen's 
"  highnefs  that  now  is,  being  the  very,  true,  and  undoHbt- 
"  cd  heir  and  inheritrix  thereof."  And  again,  upon  the 
queen's  marriage  with  Philip  of  Spain,  in  the  ftatute  which 
fettles  the  preliminaries  of  that  njatch  %  the  Txercditary  right 
to  the  crown  is  thus  afTerted  and  declared  1  <<  as  touching  the 
**  right  of  the  queen's  inheritance  in  the  realm  and  doral* 

t  I  Mar.  ft.  2.  c.  a* 
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<*  irions  of  England,  die  children,  whether  male  or  female, 
<^  (ball  fucceed  in  them,  according  to  the  known  laws,  fta<» 
<<  lutes,  andcuftomsof  thefame."  Which  determination  of 
the  parliament,  that  the  fucceflion^tftf  continue  in  the  ufual 
cdurfe,  feems  tacitly  to  imply  a  power  of  new-modelling  and 
altering  it^  in  cafe  the  legiflature  had  thought  proper. 

Ok  queen  Elizabeth's  acceflion,  her  right  is  recognized  to 
ftiU  Uronger  terms  than  her  filler's ;  the  parliament  acknow- 
tcging  %  *'  that  the  queen's  highnefs  is,  and  in  very  deed 
M  and  of  moft  mere  right  ought  to  be,  by  the  laws  of  God, 
*^  and  the  laws  and  ftatutcs  of  this  realm,  our  moft  lawful 
<^  and  rightful  fovereign  liege  lady  and  queen;  and  that 
^^  her  highnefs  is  rightly,  lineally,  and  lawfully  defcended 
<<  and  come  of  the  blood  royal  of  this  realm  of  England  i 
**  in  and  to  whofe  princely  perfon,  and  to  the  heirs  of  her. 
if  body  lawfully  to  be  begotten,  after  her,  the  imperial 
(<  crown  and  dignity  of  this  rralm  doth  belong."  And  in 
the  fame  reign,  by  ftatute  13  Eliz.  c.  t.  we  find  the  right 
of  parliament  to  dircA  the  fucceffion  of  the  crown  aflerted  in 
the  moft  explicit  words.  ^  If  any  perfon  (hall  hold,  af- 
"  firm,  or  maintain  that  the  common  laws  of  this  realm, 
*<  not  altered  by  parliament,  ought  not  to  direft  the  right 
**  of  the  crown  of  England ;  or  that  the  queen's  mijcfty, 
*<  with  and  by  the  authority  of  parliament,  is  not  able  to 
<*  make  laws  and  ftatutes  of  fufficient  force  and  validity,  to 
**  limit  and  bind  the  crown  of  this  realm,  and  the  defcent, 
•«  limitation,  inheritance,  and  government  thereof; — fucli 
<<  perfon,  fo  holding,  affirming,  or  maintaining,  iliall,  during 
I  toS  }  <*  the  life  of  the  queen,  be  guilty  of  high  treafon ;  and  after 
*'  her  deceafe  (hall  be  guilty  of  a  mifdemefnor,  and  forfeit 
<<  his  goods  and  chattels." 

Om  the  deatli  of  queen  Elizabeth,  without  ifltie,  the  line 
of  Henry  VnL  became  cxtinil.  It  therefore  became  nccef- 
fary  to  recur  to  the  other  ifTne  of  Henry  VII.  by  Elizabeth  of 
York  his  queen :  whofe  eldeft  daughter  Margaret  having 

•  Sttt.  \  £li<.  ^  3* 
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married  James  IV.  king  of  Scotland,  king  James  theUxth  of 
Scotland,  and  of  England  the  firft,  was  the  lineal  defcendant 
from  that  alliapcc    So  that  in  his  perfon,  as  clearljr  as  ia 
Henry  VIII.  centered  all  the  claims  of  different  dompetU 
torsy  from  the  conqueft  downwards,  he  being  indifputablf 
the  lineal  heir  of  the  conqueror.     And,  what  is  ftill  moi^    * 
remarkable,  in  his  perfon  alfo  centered  the  right  of  the  Saxon 
monarchs,  which  had  been  fufpended  from  the  conqueft  till 
his  acccffion.    For,  as  .  was  formerly  obferved,  Margaret 
the  fitter  of  Edgar  Atheling,  the  daughter  of  Edward  the 
outlaw,   and   grand-daughter  of   king  Edmund   Ironfide^ 
Vas  the  perfon  in  whom  the  hereditary  tight  of  the  Saxon  . 
kings,  fuppofing  it  not  abolilhed  by  the  conqueft,  refided. 
She  married  Malcolm  king  of  Scotland ;  and  Henry  II.  by 
a  defcent  from  Matilda  their  daughter,  is  generally  called 
the  reftorer  of  the  Saxon  line.    But  it  muft  be  remembered, 
that  Malcolm  by  his  Saxon  queen  had  fons  as  well  as 
daughters ;  and  that  the  royal  family  of  Scotland  from  that 
time  downwards  were  the  offspring'  of  Malcolm  and  Mar- 
garet.   Of  this  royal  family  king  James  the  firft  was  the 
iiTc&  lineal  heir,  and  therefore  united  in  his  perfon  every 
po/fible  claim  by  hereditary  right  to  the  Englifti  as  well  as 
Scottiih  throne,  being  the  heir  both  of  Egbert  and  "William 
the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wifdom,  who  could  deduce  an  hereditary  title  for  more  than 
eight  hundred  years,  (hould  eafily  be  taught  by  the  flatter- 
en  of  the  times  to  believe  there  was  fomething  divine  in 
this  right,  and  that  the  finger  of  Providence  was  vifible  in  it*s 
prcfervation.  Whereas,  though  a  wife  inftitution,  it  was  [  %op  ] 
clearly  a  human  inftitution  ;  and  the  right  inherent  in  him 
no  natural,  but  a  pofitive,  right.  And  in  this  and  no  other 
light  was  it  taken  by  the  Englilh  parliament  (a)  -,  who  by  fta- 


(a)  It  i$  difEcoIt  to  fay  in  what  light  it  was  confidered  by  that 
parliament*  which«  in  the  preamble  to  the  flatute,  declares  with 
naufeous  pedaotr)'*  ^i^t  ^*  upon  the  knees  of  their  hearts  they 
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tutc  I  Jac.  I.  c.  1.  did  **  recognize  and  acknowlege^  that 
**  immediately  upon  the  diflblution  and  deceafc  of  Elizabeth 
«•  late  queen  of  England,  the  imperial  crown  thereof  did  by 
*  ••  inherent  birthright,  and  lawful  and  undoubted  fucceflTiony 
•«  defccnd  and  come  to  his  moft  excellent  majefty,  as  being 
•*  lineally,  juftly,  and  lawfully,  next  and  fole  heir  of  the 
"  blood  royal  of  this  realm.'*  Not  a  word  here  of  any  right 
Immediately  derived  from  hearen :  which,  if  it  exifted  any 
where,  muft  be  fought  for  among  the  aborigines  of  the  ifland^ 
the  antient  Britons ;  anriong  whofe  princes  indeed  fbme  have 
gone  to  fearch  it  for  him  ^. 

But,  wild  and  abfurd  as  the  doftrine  of  divine  right  moft 
undoubtedly  is,  it  is  ftiU  more  aftonifhing,  that  when  fo 
many  human  hereditary  rights  had  centered  in  this  king,  his 
fon  and  heir  king  Charles  the  firft  (hould  be  told  by  thofe  in- 
famous judges,  who  pronounced  his  unparalleled  fcntehcc^ 
that  he  was  an  eleftive  prince ;  elcftcd  by  his  people,  and 
therefore  accountable  to  them,  in  his  own  proper  perfon,  for 
his  conduft.  The  confuCon,  inftability,  and  madnefs,  which 
followed  the  fatal  cataftrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  ftanding  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages ;  as  they  proved  at  laft  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  and 
happinefs  which  for  twenty  years  together  they  had  loft,  in 
a  folemn  parliamentary  conventior^  of  the  ftates  reftorcd  the 
right  heir  of  the  crown.  And  in  the  proclamation  for  that 
,purpofe,  which  was  drawn  up  and  attended  by  both  houfes  % 
they  declared,  "  that,  according  to  their  duty  and  allcgi- 
*«  ance,  they  did  heartily,  joyfully,   and  unanimoufly  ac- 

V  EliMbcth  of  York,  the  mother  of  Gladys  only  fiftcr  to  Lewdlin  ap  Jor- 

^ueeft  Margaret  of  Scotland,  was  heir-  wcrth  the  great,  bad  the  true  right  t» 

^  cfs  of  the  houfe  of  Mortimer.  And  Mr.  the  principality  of  Wales.    Hift.  £af • 

Carte  obTerves,  that  the  houfe  of  Mtr-  lii.  705. 

tknecy  io.  virtue  of  it's  defcent  from  x  Coau  Joum.  S  May  i66o* 


••  agnife  their  conftant  faith,  obedience,  and  loyalty  to  his  majcfty 
«*  and  his  royal  progeny.** 

«*  knovlege 
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**  knowlege  and  proclaim,  that  immediately  upon  the  de- 
j  "  ceafc  of  our  late  fovereign  lord  king  Charles,  the  imperial  [  210  J 

!  **  crown  of  thefe  realms  did  by  inherent  birthright 'and  law- 

*'  ful  and  undoubted  fucoeflfion  defcend  and  come  to  his  moft 
*^  excellent  majefty  Charles  the  fecond,  as  being  lineally^  :  ' 
<'  juftly,  and  lawfully,  next  heir  of  the  blood  loyal  of  this 
*'  realm :  and  thereunto  they  mofl:  humbly  and  faithfully 
^^  did  fuhmit  and  oblige  themfekes,  their  heirs,  andpoftertry 
♦*  for  even'' 

Thus  I  think  it  clearly  appearsi  from  the  higheft  autho- 
rity this  nation  is  acquainted  with,  that  the  crown  of  Eng- 
land hath  been  ever  an  hereditary  crown ;  though  fubjedl  to 
Timitations  by  faiiiabent.'  *  The  remainder  of  this  chapter 
will  cdnfift  principally  of  thofe  inftances,  wherein  the  parlia- 
ment has  aflerted  or^xercifed  this  right  of  altering  and  limit- 
ing the  fucceffion;  a  right  which,  we  have  (isen,  was  before 
cxcrcifed  and  afferted  in  the  reigns  of  Henry  IV,  Henxy  Vlf, 
Henry  VIII,  queen  Mary,  and  queen  Elizabeth.  :/- 

The  firft  inftance,  in  point  of  time,  is  the  famous  bill  6f 
exclufion,  whichraifed  fuch  a  ferment  in  the  latter  end  of  the 
reign  of  king  Charles  the  fecond.  It  is  well  known  that  the 
purport  of  this  bill  was  to  have  fet  aCde  the  kirig's  brother 
and  prefumptive  heir,  the  duke  of  York,  from  the  fucceffioli, 
on  the  fcore  of  his  being  a  papift ;  that  it  paCed  the  houfe  ^f 
commons,  but  was  reje6led  by  the  lords  \  the  king  barring 
alfo  declared  beforehand^  that  he  never  would  be  brought  to 
confent  to  it.  And  from  this  tranfa£lion  we  may  colle£t  tM^o 
things:  i . That  the  crown  was  univerfally  acknowleged  .to 
be  hereditary;  and  the  inheritance  indefeafible  unlefs  by 
parliament :  elfe  it  had  been  needlefs  to  prefer  fuch  a  'bill^ 
.  2.  That  the  parliament  had  a  power  to  have  defeated  the  in-? 
heritance:  elfe  fuch  a  bill  had  been  inefiedual.  The  com- 
mons acknowleged  the  hereditary^  right  then  fubfifting;  and 
the  lords  did  not  difpute  the  power,  but  merely  the  propriety, 
of  an  exclufion.  However,  as  the  bill  took  no  e£H:£l,  )cing 
James  the  fegond  iiicceeded  to  die  throne  of  his  anceftors ; 
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and  might  have  enjoyed  it  during  the  remainder  of  Vs  life, 
but  for  hi$  own  infatuated  condud,  which  (with  other  con- 
curring circumftances)  brought  on  the  revolution  in  i688, 

[  an  5  The  tnxe  ground  and  principle,  upon  which  that  memo- 
rable event  proceeded,  was  an  entirely  new  cafe  in  politics, 
which  had  never  before  happened  in  our  hiftory ,  the  abdica- 
tion of  the  reigning  monarch,  and  the  vacancy  of  the  throne 
thereupon.  It  was  not  a  defeazance  of  the  right  of  fuccef- 
£on,  and  a  new  limitation  of  the  crown,  by  the  king  and  both 

•  houfes  bf  ps^rliament :  it  was  the  a£l  of  the  nation^alone,  upon 
a  convidiion  that  there  vas  no  king  in  being.  For  in  a  full 
afiembly  of  the  lords  and  comnions,  met  in  a  convention  upon 
the  fuppofition  of  this  vacancy,  both  houte  ^  came  to  this 
refolution;  *<  that  Ipng  James  the  fecond,  having  endeavour- 
f*  t;d  to  fubvert  the  conftitution  of  the  kingdom,  by  breaking 
«  the  original  contra£l  between  king  and  people ;  and,  by 
^  the  advice  of  jefuits  and  other  wicked  perfons,  having  vio- 
^<  latcd  the  fundamental  laws ;  and  having  withdrawn  him- 
«  felf  out  of  this  kingdom  ;  has  abdieated  the  government, 

"  «•  and  that  the  throne  is  thereby  vacant."  Thus  ended 
at  once,  by  this  fudden  and  unexpe^ied  vacancy  of  the  throne, 

'  the  old  line  of  fucceflion  s  which  from  the  conqueft  had  laft- 
ed  abpve  fix  hundred  years,  and  from  the  union  of  the  hep- 
tarchy in  king  Egbert  almoft  nine  hundred.  The  fa£ls  them- 
felves  thus  appealed  to,  the  king's  endeavour  to  fubvert  the 
conftiti|tion  by  breaking  the  original  contra£i,  his  violation 
#f  the  fundamental  laws,  and  his  withdrawing  himfelf  out  of 
the  kiiigdon),  MfQre  evident  and  notorious :  and  the  confe- 
qilences  drawn  from  (hefe  fa£ls  (namely,  that  they  amounted 
to  an  abdication  pf  the  government }  which  abdication  did 

.  not  affe£lt  only  the  perfon  of  the  king  himfelf,  but  alfo  all  his 
heirs,  ;ind  rendered  the  throne  abfolutely  and  completely  va- 
cant) ix  belongtrd  to  Qur  auccdprsto  determine(3).  For,  whcn- 

y  Com.  Jporn.  7  Feb.  x688, 

(3.)  The  convention  *in  Scotland  drew  the  fame  condufion*  vis. 
the  vacancy  of  the  ibroQe»  from  premifes  and  in  language  ma^ 
i^pre  bold  and  intelligible.     The  my  Aery  of  the  declaration  of  the 
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ever  a  queflion  arifes  between  the  fociety  at  large  and  any 
magiftratc  veftcd  with  powers  originally  delegated  by  that 
fociety,  it  muft  be  decided  by  the  voice  of  the  fociety  itfelf : 
there  is  not  upon  earth  any  other  tribunal  to  refort  to.     And 
that  thefe  confequences  were  fairly  deduced  fro^  thefe  fads^ 
our  anceftors  have  folemnly  determined,  in  a  full  parliament* 
ary  convention  reprefenting  the  whole  fociety.    The  reafons 
upon  which  they  decided  may  be  found  at  large  in  the  paiw  r  ai2  1 
liamentary  proceedings  of  the  times;  and  may  be  matter 
of  inftru^ive  amufement  for  us  to  contemplate,  as  a  fpecula* 
tire  point  of  hiftory.     But  care  muft  be  taken  not  to  carry 
this  inquiry  farther,  than  merely  for  inftru£kion  or  amufe- 
ment.   The  idea,  that  the  confciences  of  polterity  were  con- 
cerned in  the  re£iitude  of  their  anceftors'  decifions,  gave 
birth  to  thofe  dangerous  political  herefies,  which  fo  long  dif- 
tra&ed  the  ftate,  but  at  length  are  all  happily  extinguiflied. 
I  therefore  rather  chufe  to  confider  this  great  political  niea- 
fure  upon  the  folid  footing  of  authority,  than  to  reafon  i^ 
it's  favour  from  it*s  juftice,  moderation,  and  expedience:  be- 
caufe  that  might  imply  a  right  of  diiTenting  or  revolting  from 
it,  in  cafe  we  fliould  think  it  (o  have  been  unjuft,  oppreffive, 
or  inexpedient.  Whereas,  our  anceftors  having  moft  indif- 
patably  a  competent  jurifdi£tion  to  decide  tliis  great  and  im- 
portant queftion,  and  having  in  fzGt  decided  it,  it  is  now  be- 
come  our  duty  at  this  diftance  of  time  to  acquiefce  in  their 


convention,  betrays  that  timidity  which  it  was  intended 
to  conceal.  "  The  eftatei  of  the  kingdom  of  Scodand  find  and 
*'  declare,  that  king  James  feventh,  being  a  profefied  papift«  did 
**  aflume  (he  royal  power,  and  aded  as  a  king,  without  ever 
^  taking  the  oath  required  by  law;  and  had,  by  the  advice  of 
•*  evil  and  wicked  counfellors,  invaded  the  fundamental  conflitu- 
"  tion  of  this  kingdom,  and  altered  it  from  a  legal  and  limited 
"  monarchy  to  an  arbitrary  defpotic  power ;  and  had  governed 
"  the  fame  to  the  fubverfion  of  the  proteftant  religion  and  vipla- 
"  tion  of  the  laws  and  liberties  of  the  nation,  inverting  all  the 
«*  ends  of  government,  whereby  he  had  fvrefaultid  the  crown^ 
**  and  the  throne  wa»  become  vacant."    Tjndai,  7 1    FoL  Cont,  •/ 

T  j^  deter- 
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determination ;  being  born  under  tliat  eftabliihment  vrhuii 
was  buUt  upon  this  foundation»  and  obliged  by  every  tie^ 
:  religiQiu  as  well  as  civile  to  maintain  it* 

BuTi  while  we  reft  this  fundamental  tranfa£iion«  in  point 
-of  authorityi  upon  grounds  the  leaft  liable  to  cavil,  we  are 
}x>und  both  in  juitice  and  gratitude  to  add,  thsit  it  was  con* 
'  1 ,        4u£bed  with  a  temper  and  moderation  which  naturally  aiofe 
from  it's  equity ;' that,  however  it  might  in  fome  rcfpedis  go 
beyond  the  letter  of  our  antient  laws,  (the  reafon  of  which 
will  more  fully  appear  hereafter  *,)  it  was  agreeable  to  the  fpi^ 
tit  of  our  conilitution,  ^d  the  rights  of  human  nature ;  and 
that  though  in  other  points  (owing  to  the  peculiar  circum- 
ftances  of  things  and  perfons)  it  was  not  altogether  fo  perfed 
-as  might  have  been  wifhed,  yet  from  thence  a  new  aera  com^ 
menced,  in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more  tho^ 
Toughly  examined  and  underilood,  and  the  rights  of  the  fub« 
jeft  more  explicitly  guarded  by  legal  provifions,  than  in  any 
'dthcf  peiiod  of  the  Englifh  hiftory.  In  particular  it  is  worthy 
r  ^13  ]  'obfervation   that  the  cbnvcntion,  in  this  theft  judgment, 
>voided  with  great  wifdom  the  wild  extremes  into  which  th^ 
yifionary  theories  of  fome  zealous  Republicans  tvould  have 
ltd  them,    They  held  that  this  mifcondufl:  of  king  James 
amounted  to  an  endeavour  to  fi^bvert  the  conflitution  ^  and 
-not  to  an  actual  fubvcrfion,  or  total  diflblution,  of  the  govern^f 
'  ment,  according  ^o  the  principles  of  Mr.  Locke  ^ :  which 
would  have  reduced  the  fociety  almoft  to  a  (late  of  nature  ^ 
would  have  levelled  all  dlftin£lions  of  honour,  rank,  officeS| 
and  property ;  would  have  annihilated  the  fovereign  poweri 
and  in  confequence  have  repealed  all  pofitive  laws ;  and  would 
have  left  the  people  at  liberty  to  have  erefted  a  new  fyftem  of 
ftate  upon  a  npw  foundation  of  polity.   They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdication 
pf  the  government,  and  a  confequent  vacancy  of  the  throne ; 
ivhereby  the  government  was  allowed  to  fubfiftj  though  the 

f  See  chap.  7*  $  op  Gov*  p<  !•  c.  19. 

CXCc«tiT? 


executive  magiftrate  was  gone,  and  the  kingly  office  to  Te^ 
main,  though  king  James  was  no  longer  king  **.  .  And  thus 
the  conftitution  was  kept  entire ;  which  upon  every  found 
principle  of  government  muft  othcrwife  have  fallen  to  pieces, 
had  fo  principal  and  conftituent  a  part  as  the  royal  authority 
been  aboliflicd,  or  even  fufpendcd. 

This  fingle  poftulatum,  the  vacancy  of  the  throne,  being 
once  eftabiifhed,  the  reft  that  was  then  done  followed  almofl: 
of  courfe.  For,  if  the  throne  be  at  any  time  vacant,  (whick 
may  happen  by  other  means  befides  that  of  abdication ;  as  if 
all  the  blood  royal  fliould  fail,  without  any  futeefTor  appoint*- 
cd  by  parliament;}  if,  I  fay,  a  vacancy  by  any  means  what- 
ibever  ihould  happen,  the  right  of  difpofmg  of  this  vacancy 
feems  naturally  to  refult  to  the  lords  and  commons,  the  truf- 
tees  and  reprefentatives  of  the  nation  (4}.  For  there  are  no 
other  hands  in  which  it  can  fo  properly  be  intruded)  and  there 
is  a  neceflity  of  it's  being  intrufted  fomewhere,  elfe  the  whok 
frame  of  government  muft  be  diflblved  and  perifli.  The  lords 
and  commons  having  therefore  determined  this  main  funda- 
mental article,  that  there  was  a  vacancy  of  the  throne,  they 
proceeded  to  fill  up  that  vacancy  in  fiu:h  manner  as  they 
judged  the  moft  proper.  And  this  was  done  by  their  declara-  £  2x4  ]  ' 
f  ion  of  1 2  February  1688  ^,  in  the  following  manner :  "  that 
<*  William  and  Mary,  prince  and  princefs  of  Orange,  be, 
4f  and  be  declared  king  and  queen,  to  hold  the  crown  and 
9*  royal  dignity  during  their  lives,  and  the  life  of  the  furvi- 

t»  Law  of  forfeit/ iiS,  X19.  «  Com.  Jouni.  is  Feb.  1088. 


(4)  The  preamble  to  the  bill  of  rights  expreftly  declares,  that 
**  the  lords  fpiritual  and  temporal,  and  commons,  aiTembled  at  Wefl:* 
'*  minfter  lawfully,  fully  and  freely  reprcfent  all  the  eftates  ©f  the 
♦*  people  of  this  realm."  The  lords  are  not  lefs  the  truftecs  and 
guardians  of  their  country,  than  the  members  of  the  hoofe  of 
commons.  It  was  joftly  faid,  when  the  royal  prerogattvear  wen 
fufpended  daring  his  majefty's  illnefs,  *•  that  the  two  hoafes  of 
"  parliament  were  the  orgahs  by  which  the  pe<^lc  exprefled  their 
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**  vor  of  them ;  and  that  the  folc  and  full  cxcrcifc  of  the 
"  regal  power  be  only  in,  and  executed  by,  the  faid  prince 
"  of  Orange,  in  the  names  of  the  faid  prince  and  princefs, 
*«  during  their  joint  lives:  and  after  their  dcceafcs  the  faid 
•*  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of 
*<  the  faid  princefs;  and  for  default  of  fuch  ilTuc  to  the 
«*  princefs  Anne  of  Denmark  and  the  heirs  of  her  body;  and 
**  for  default  of  fuch  ifTue  to  the  heirs  of  the  body  of  the  faid 
**  prince  of  Orange." 

Perhaps,  upon  the  principles  before  eftabliQied,  the  con* 
vention  might  (if  they  pleafed)  have  vefted  the  regal  dignity 
in  a  family  entirely  new,  and  ftrangers  to  the  royal  blood : 
but  they  were  too  well  acquainted  with  the  benefics  of  here- 
ditary fucceflion,  and  the  influence  which  it  has  by  cuftoni 
over  the  minds  of  the  people,  to  depart  any  farther  from  the 
antient  line  than  temporary  necedity  and  fclf-prefervation 
Required.  They  therefore  fettled  the  crown,  firft  on  ting 
William  and  queen  Mary,  king  Jamesr's  cldeft  daughter,  for 
their  joint  lives :  then  on  the  furvivor  of  them }  and  then  on 
the  iffue  of  queen  Mary :  upon  failure  of  fuch  iflue,  it  was 
limited  to  the  princefs  Anne,  king  James's  fecond  daughter, 
and  her  iflTue;  and  laftly,  on  failure  of  that  to  the  iflTue  of 
king  William,  who  was  the  grandfon  of  Charles  the  firft,  and 
nephew  as  well  as  fon-in-lawof  king  James  the  fecond,  being 
the  fon  of  Mary  his  eldeft  fifter.  This  fettlement  included 
all  the  proteftant  pofterity  of  king  Charles  I,  except  fuch  other 
ifliip  as  king  James  might  at  any  time  have,  which  was  totally 
omitted  through  fear  of  a  popitti  fucceflion.  And  this  order 
of  fucceflion  took  efTect  accordingly. 

These  three  princes  therefore,  king  William,  queen 
Mary,  and  queen  Anne,  did  not  take  the  crown  by  hereditary 
iright  or  defcent^  but  by  way  of  donation  or  purchafe^  as  the 
**  aic  1  **^y^"  ^'^  *'»  ^y  wJ^ich  they  mean  any  method  of  acquir- 
ing an  eftate  otherwife  than  by.dcfcent.  The  new  fettle- 
ment did  not  merely  confift  in  excluding  king  James,  and 
the  pcrfon  pretended  to  be  prince  of  Wales,  and  then  fulfer- 
7  ins 
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ing  the  crown  to  defcend  in  the  old  hcrcduary  channel :  for 
the  ufual  courfe  of  defcent  was  in  fome  inftanccs  broken 
through  J  and  yet  the  convention  ftill  kept  it  in  their  eye,  and 
paid  a  great,  though  not  total,  regard  to  it.  Let  us  fee  how 
the  fuccefl}on  would  have  flood,  if  no  abdication  had  happen- 
ed, and  king  James  had  left  no  other  ifluc  than  his  two 
daughters  queen  Mary  ^nd  queen  Anne.  It  would  have  ftood 
thus :  queen  Mary  and  her  iflue  ;  queen  Anne  and  her  iffiie  j 
king  William  and  his  iflue.  But  we  may  remember,  that 
queen  Mary  was  only  nominally  queen,  jointly  with  her 
hufband  king  William,  who  alone  had  the  regal  power ;  and 
king  William  was  perfonally  preferred  to  queen  Anne,  though 
his  iffue  was  poftponed  to  hers.  Clearly  therefore  thcfc 
princes  were  fucceffively  in  poffeffion  of  the  crown  by  a  title 
different  from  the  ufual  courfe  of  defcent. 

It  was  towards  the  end  of  king  William's  reign,  when  all 
hopes  of  any  furviving  iflue  from  any  of  tKefe  princes  died 
with  the  duke  of  Glocefter,  that  the  king  and  parliament 
thought  it  necefTary  again  to  exert  their  power  of  limiting 
and  appointing  the  fucceflion,  in  order  to  prevent  another 
vacancy  of  the  throng ;  which  muft  have  cnfued  upon  their 
deaths,  as  no  farther  provifion  was  made  at  the  revolution, 
than  for  the  ifTue  of  queen  Mary,  queen  Anne,  and  king 
William.  The  parliament  had  previoufly  by  the  ftatutc  of  . 
I  W.&M.ft.  2.  C.2.  enafted,  that  eveiy  perfon  who  fliould 
be  reconciled  to,  or  hold  communion  with,  the  fee  of  Roipe, 
fliould  profefs  tfie  popilh  religion,  or  (hould  marry  a  papift^ 
ihould  be  excluded  and  for  ever  incapt^ble  to  inherit,  poilefs, 
or  enjoy  the  crown  \  and  that  in  fuch  cafe  the  people  (hould 
be  abfolved  from  their  allegiance,  and  the  crown  fliould  de- 
fcend to  fuch  pcrfons,  being  protedants,  as  would  have  inhe- 
rited the  fame,  in  cafe  the  pjcrfon  fo  reconciled,  holding  com- 
munion, profefling,  or  marrying,  were  naturally  dead.  To 
a£l  therefore  confiftently  with  themfelves,  and  at  the  fame 
time  pay  as  much  regard  to  the  old  hereditary  line  as  their  for-  [  216  ] 
mer  rcfolutions  would  admit,  they  turned  their  eyes  on  the 
princefs  Sophia,  ele£lrefs  and  dutchefs  dowager  of  Hanover, 

the 
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the  moft  accomplifhed  princefs  of  her  age.*.  For,  upon  the 
impending  extin£lion  of  the  proteftant  pofterity  of  Chartcsthc 
firft,  the  old  law  of  regal  defcent  diredled  them  to  recur  to  the 
defcendants  of  James  the'firft ;  and  the  princefs  Sophia,  being 
the  youngeft  daughter  of  Elizabeth  queen  of  Bohemia^  who 
was  the  daughter  of  James  the  firft,  was  the  neareft  of  the  an- 
tient  blood  royal,  who  was  not  incapacitated  by  profeffnig  the 
popifli  religion.  On  her  therefore,  and  the  heirs  of  her  bodyi 
"teing  proteftants,  the  remainder  of  the  crown,  expeflant  on 
the  death  of  king  William  and  queen  Anne  without  jfliic, 
was  fettled  by  ftatute  12  and  13  W.  III.  c.  2.  And  at  the 
fame  time  it  was  enadled,  that  whofoever  fliould  hereafter 
come  to  the  pofleffion  of  the  crown  (hould  join  in  the  com* 
munion  of  the  church  of  England  as  by  law  eftablilhed* 

This  is  the  laft  limitation  of  the  crown  that  has  been  made 
.by  parliament :  and  .thefe  feveral  aftual  limitations,  from  the 
time  of  Henry  IV  to  the  prefent,  do  clearly  prove  the  power 
of  the  king  and  parliament  to  new-model  or  alter  the  fuccef- 
^on.  _  And  indeed  it  is  now  again  made  highly  pennl  to  dif- 
pute  it :  for  by  the  ftatute  6  Ann.  c.  7.  it  is  ena£ted,  that  if 
any  perfon  malicioufly,  advifedly.  and  direftly,  fhall  maintain, 
by  writing  or  printing,  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to  bind  the 
crown  and  the  defcent  thereof,-  \tQ  (hall  be  guilty  of  Mgh  trea- 
fon  i  or  if  he  maintains  the  fame  by  only  preaching,  teach- 
ing, or  advifed  fpeaking,  he  ftiall  incur  the  penalties  of  a 
praemunire* 

The  princefs  Sophia  dying  before  queen  Anne,  the  inhe- 
ritance thus  lirnited  defcended  on  her  fon  and  heir  king  George 
the  firft  ;  and,  having  on  the  death  of  the  queen  taken  efieft 
in  his  perfon,  from  him  it  defcended  to  his  late  majefty  king 
George  the  fecond ;  and  from  him  to  his  grandfon  and  heir, 
our  prefent  gracious  fovereign,  king  George  the  third. 

c  Sindfdrd  in  his  genealogical  bif-  qtieen  of  Bobemia,  fa^,  the  firft  «ai 

tory,  publjihed  A.  D>  1677,  Speaking  reputed  the  mod  learned,  the  fecood  the 

(page  535)  of  the  princefTes  Elizabeth*  greaiell  artlfl,  an'd  the  la(l  one  of  the 

Louifa,  and  Sophia,  daughters  of  the  moft  accoinpliihed  ladies  in  Europe-^ 
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Hence  it  is  cafy  to  collet,  that  the  title  to  the  crown  is 
at  prefent  hereditary,  though  not  quite  fo  abfolutely  hereditary 
as  formerly :  and  the  common  (lock  or  anceftori  from  whom 
the  defcent  muft  be  derived,  is  alfo  different.  Formerly  the 
common  (lock  was  king  Egbert;  then  William  the  conqueror^ 
afterwards  in  James  the  firft's  time  the  two  common  ftocks 
united,  and  fo  continued  till  the  vacancy  of  the  throne  in 
1688:  now  it  is  the  princefs  Sophia,  in  whom  the  inherit- 
ance was  veiled  by  the  new  king  and  parliament.  Formerly 
the  defcent  was  abfolute,  and  the  crown  went  to  the  next 
heir  without  any  reftriftion :  but  now,  upon  the  new  fettle- 
ment,  the  inheritance  is  conditional ;  being  limited  to  fuch 
heirs  only,  of  the  body  of  the  princefs  Sophia^  as  are  pro- 
teftant  members  of  the  church  of  England,  and  are  married 
to  none  but  prpte(lants«. 

,  And  in  this  due  medium  confifts,  I  apprehend,  the  true 
conftitutional  notion  of  the  right  of  fucccflion  to  the  imperial . 
crown  of  thefe  kingdoms.  The  extremes,  between  which  it 
ftcers,  are  each  of  them  equally  dedrudlive  of  thofe  ends  for 
which  focieties  were  formed  and  are  kept  on  foot.  Where 
the  magiftrate,  upon  every  fucceflion,  is  clcdled  by  tlie  peo- 
ple, and  may  by  the  cxprefs  provifion  of  the  laws  be  depofcd 
(if  not  punifbcd)  by  his  fubjedls,  this  may  found  like  the 
perfedlion  of  liberty,  and  look  well  enough  when  delineated 
on  paper ;  but  in  praftice  will  be  ever  productive  of  tumult^ 
contention,  and  anarchy.  And,  on  the  other  hand,  divine 
indefeafible  hereditary  right,  when  coupled  with  the  doftrinc 
of  unlimited  pafTive  obedience,  is  furely  of  all  conftitutions  the 
moft  thoroughly  flavifli  and  dreadful.  But  when  fuch  an 
hereditary  right,  as  our  laws  have  created  and  veiled  in  the 
royal  (lock,  is  clofely  intervovcn  with  thofe  liberties,  which, 
we  have  feen  in  a  former  chapter,  are  equally  the  inheritance 
of  the  fubjeft  ;  this  union  will  form  a  conflitution,  in  theory 
the  moft  beautiful  of  any,  in  pratlicc  the  moft  approved,  and, 
I  truft^  in  duration  the  moil  permanent.  It  was  the  duty  of 
an  expounder  of  our  laws  to  lay  this  conftitution  before  tlie 
(Indent  in  it's  true  and  genuine  light :  it  is  the  duty  of  every 
food  Engliihman  to  undcrftand,  to  revere^  to  defend  it. 
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CHAPTER      THE      rOCRTHf 


OF    THE    king's    royal    FAMILY, 


TH  E  firft  and  moft  confiderable  branch  of  die  king's 
royal  family^  regarded  by  the  laws  of  England,  is 
the  queen. 

The  queen  of  England  is  either  queen  regent,  queen  «*- 
Jirt^  or  queen  dowager.^  The  queen  regent,  regnant,  or  yJ- 
vereign,  is  (he  who  holds  the  crown  in  her  own  right }  as 
the  firft  (and  perhaps  the  fccond)  queen  Mary,  queen  Eliza- 
beth, and  queen  Anne ;  and  fuch  a  one  has  the  fame  powers, 
prerogatives,  rights,  dignities,  and  duties,  as  if  (he  had  been 
a  king.  This  was  obferved  in  the  entrance  of  the  laft  chap- 
ter,  and  Is  exprcfsly  declared  by  ftatute  i  Mar.  I.  ft.  3.  c- 1.  (i). 
But  the  queen  confort  is  the  wife  of  the  reigning  king  j  and 
fhe,  by  virtue  of  her  marriage,  is  participant  of  divers  prer> 
gatives  above  other  women  *• 

•  Fiach.  L.  S6. 

(i)  Mary  being  the  firft  queen  that  had  fat  upon  the  EogUili 
thr&ne,  this  ftatute  was  paiTed,  as  it  declares,  for  "  the  extin- 
**  guifhxnent  of  the  doubt  and  foHy  of  malicious  and  igtiorant 
<'  perfons/'  who  might  be  induced  to  think  that  a  queen  could 
not  exercife  all  the  prerogatives  of  a  king* 

Ano, 
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And,  firfty  die  is  a'  public  perfon,  exempt,  and  didinft 
from  the  king }  and  not»  like  other  married  women,  fo  clofelj 
conne£ied  as  to  have  loft  all  legal  or  fep^irate  exiftence  fo  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur« 
chafe  lands,  and  to  convey  them,  to  make  leafes,  to  grant 
copyholds,  and  do  other  adis  of  ownerfliip,  without  the  con- 
currence of  her  lord ;  which  no  other  married  woman  can 
do  ^ :  a  privilege  as  old  as  the  Saxon  aera  ^.  She  is  alfo  C2l^ 
pable  of  taking  a  grant  from  the  king,  wMch  no  other  wife 
i#  from  her  huiband ;  and  in  this  particular  (he  agrees  with 
the  Augujla^  or  pitjfima  regina  conjux  divi  Imperatoris  of  the 
Roman  laws ;  who,  according  to  Juftinian  '',  was  equally  ca- 
pable of  making  a  grant  to,  and  receiving  one  from,  the  em-  [  219  1 
pcror.  The  queen  of  England  hath  feparate  courts  and  offi- 
ces diftin£l  from  the  king's,  not  only  in  matters  of  ceremony, 
but  even  of  law ;  and  her  attorney  and  folicitor  general  are 
entitled  to  a  place  within  the  bar  of  his  majeft/s  courts,  to- 
gether with  the  king's  counfel  *•  She  may  likewife  fuc  and 
be  fued  alone,  without  joining  her  hufband.  She  may  alfo 
have  a  feparate  property  in  goods  as  well  as  lands,  and  has  a 
right  to  difpofe  of  them  by  will.  In  (hort,  (he  is  in  all  legal 
proceedings  looked  upon  as  a  feme  fole,  and  not  as  a  feme 
covert ;  as  a  fingle,  not  as  a  married  woman '.  For  which 
the  reafon  given  by  fir  Edward  Coke  is  this :  becaufe  the 
wifdom  of  the  common  law  would  not  liave  tlie  king  (whofe 
continual  care  and  ftudy  is  for  the  public,  and  circa  ardua 
rtgni)  to  be  troubled  and  difquieted  on  account  of  his  wife's 
domeftic  affairs ;  and  therefore  it  vefts  in  the  queen  a  power 
ef  tranfaAing  her  own  concerns,  witliout  the  intervention  of 
the  king,  as  if  ihe  was  an  unmarried  woman. 

Thb  queen  hath  alfo  matiy  exemptions,  and  minute  pre- 
tqgatives.  For  inftance  i  (he  pays  no  toll ' ;  nor  is  (he  lia- 
ble to  any  amercement  in  any  court  \    But  in  general,  un- 

k  4  Kep.  23.  '  Finch.  L.  86.    C*.  Litt  133. 

S  ScVL  jMh  Jlngln  I.  42.  C  Co.  Litt.  1.3 ^  ■ 

4  CfJ.  5.  16.  26*  k  Fincli.  L.  tS;. 
t  S«U.  ti(.  Iton.  ].  4.  7« 
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lefs  where  the  law  has  exprefsly  declared  her  exempted,  ^fkc 
13  upon  the  fame  footing  with  other  fubjedis ;  being  to  all  in- 
tents and  purpofcs  the  king's  fubjeft,  and  not  his  equal:  in 
Eke  manner  as,  in  the  imperial  law,  «*  Augufta  legibus  Joluta 
•*  mn  ejl  >." 

The  qucen'hath  alfo  fomc  pecuniary  advantages,  whick 
form  her  a  diftin£t  revenue  :  as,  in  the  firft  place,  flie  is  en- 
titled to  an  antient  perquifitc  calVd  queen-gold,  or  aurum  re* 
ginae  I  which  is  a  royal  revenue,  belonging  to  every  queen 
confort  during  her  marriage  with  the  king,  and  due  from 
every  perfon  who  hath  made  a  voluntary  offering  or  fine  to 
the  king,  amounting  to  ten  marks  or  upwards,  for  and  in 
confideration  of  any  privileges,  grants,  licences,  pardons,  or 
f  220  ]  other  matter  of  royal  favour  conferred  upon  him  by  the  king : 
and  it  is  due  in  the  proportion  of  one  tenth  part  more,  over 
and  above  the  entire  oiFering  or  fine  made  to  the  king ;  and 
becomes  an  aftual  debt  of  record  to  the  queen's  majefty  by 
the  mere  recording  of  the  fine  ^.  As,  if  an  hundred  marks  of 
filver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,  or  frec-warren :  there 
the  queen  is  entitled  tQ  ten  marks  in  filver,  or  (what  was  for- 
merly an  equivalent  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen-gofd,  or  aurum  rcginaeK  But  no  fuch 
payment  is  due  for  any  aids  or  fubfidies  granted  to  the  king 
in  parliament  or  convocation  j  nor  for  fines  impofed  by 
courts  on  offenders,  againft  their  will ;  nor  for  voluntary 
prefents  to  the  king,  without  any  confideration  moving  from 
him  to  the  fubjeft  j  nor  for  any  fale  or  contrafl:  whereby  the 
prefent  revenues  or  pofTeflions  of  the  crown  arc  granted  away 
or  diminiflied  "\     , 

The  original  revenue  of  our  antient  queens,  before  ani 
foon  after  tlie  conqueft,  feems  to  have  ccnfiftied  in  cdrtai^ 
refcrvations  or  rents  out  of  the  demefne  lands  of  tlic  crown, 

i  iy.  I.  3.  31.  m  U]d,  Pryn.  6.  Madox.  hiil.exth. 

k  Pryn.  Aur,  Reg,  i-  7^%* 

t  KzRep.  2i«    4lDft»358. 
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i^IcK  were  exprefsly  appropriated  to  her  majefty,  dlftin£l 
from  the  king.  It  is  frequent  in  domcfday  book,  after  fpeci- 
ffitig  the  rent  due  to  the  crown,  to  add  likewife  the  quantity 
of  gold  or  other  renders  referved  to  the  que^n  ■.  Thefe  were 
frequently  appropriated  to  particular  purpofes  5  to  buy  wool 
for  her  majcfty's  ufeo,  to  purchafe  oil  for  her  lamps  •*,  or  to 
furniOi  htr  attire  from  head  to  foot  %  which  was  frequently 
Tcry  coftly,  as  one  finglc  robe  in  the  fifth  year  of  Henry  II 
flood  the  city  of  London  in  upwards  of  fourfcore  pounds^.  [  22X  ] 
A  pradice  fomewhat  fimilar  to  that  of  the  eaftern  countries, 
where  whole  cities  and  provinces  were  fpecifically  afligned 
to  parchafe  particular  parts  of  the  queen's  apparel*.  And, 
fdr  a  farther  addition  to  her  income,  this  duty  of  queen-gold 
is  fuppofed  to  have  been  originally  granted ;  thofe  matters  of 
grace  and  favour,  Out  of  which  it  arofe,  being  frequently  ob- 
tained from  the  crown  by  tlie  powerful  interccffion  of  the 
queen.  There  are  traces  of  it's  payment,  though  ol)fcure 
ones,  in  the  book  of  domefday  and  in  the  great  pipe-roll  of 
Henry  the  firft  *.  In  the  reign  of  Henry  the  fecoiAl  the 
manner  of  coHeding  it  appears  to  have  been  well  underftood, 
and  it  forms  a  diftinA  head  in  the  antient 'dialogue  of  tlic  ex- 
chequer* written  in  the  time  of  that  princej  and  ufually  at- 
tributed to  Gervafe  of  Tilbury.  From  that  time  downwards 
it  was  regularly  claimed  and  enjoyed  by  all  the  que<^n  con- 
forts  of  England  till  the  death  of  Henry  VIII  j  though  after 
the  acceflion  of  the  Tudor  family  the  coUefting  of  it  feems 

B  Bidef^4fitre  Matur,  Ltfione  rtdd.  IUih'id»)CivttasLunA,  corAubanarhrt' 

per  amHMm  xxii  tih.  &c*:  ad  opus  ngl-  ginatxx  s,  (Mag*  rot,  2  iirn. //.  Ma> 

nae  ii  unc'tas  ai/ri.--^-'Heref.rdjare.    In  dox  hift.  cxch,  419.) 

Leutf  &r^  ccnfuttud.  ui  fratpt/fttu:  nu*  '  Prorobaad opi'f  leg'waeyquaterxxJ. 
nerti venieMte dtmina fua  (regina)ifima-   '   &  ft  s,  vi.i.  d,  (Mag^  rot,    ^'Ihr.  //. 

tier,  fraefentaret  el  xi/iii  oras  dftiar,  ut  <•/-  ibid,  *  50. ) 

fit  ifja  latto  anima*     Pryn.  Append,  to  •  Solere  a-unt  barharot  reget  Perfirum 

jfsr,  Reg*  tf  3.  ac  SyrOium^^uXbribus  civitatei  attr.iu- 

o  Caufa   ceadunandi    hnem   reginae*  ere,  bee  mado  \  bate  eivifct  mulieri  rail' 

Domefd.  ibid.  mixulum  praebeafy  baee  in  cdluvty  haec  ]n 

P  Civi'as  Landon,  Pro  deo  ad  hmp'  iriaet,  &V.  (Cic,  in  Verrcm,  fih.  3.  ca/-. 

ad»  reginaf.  (Mag*  m.  ftp,  temp.  Htn,  33.) 

U,  ibid)  '  See  Madox  Difeeptat,  ep'ftolar,  74. 

♦f  yteeecmes  Berkcfcire^xvi  L froeappa  Pryn.  j^ur.  Rc^,  Append.  5. 

rtginae.  ( f'-ttg*  nt,  pip.  in. — 12.  Her..  '■*  /./.  a.  c.  26. 

Vol.  I.  U  to 
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to  have  been  much  negl^£led :  an^t,  there  being  no  queen 
cpnfort  afterwards  till  the  acceflion  of  James  I,  a  period  of 
near  fixty  years,  it*8  very  nature  and  quantity  became  then  a 
matt^^r  of  doubt :  and,  being  referred  by  the  king  to  the  chief 
j^ftices  and  chief  baron,  their  report  of  it  was  fo  very  unfa- 
vpurable  ^,  that  hi9^  confort  queen  Anne  (though  (he  claim' 
ed  it)  yet  never  thought  proper  to  exadl  it.  In  16351 
X I  Car.  I,  a  time  fertile  of  expedients  for  raifing  money  upon 
dormant  precedents  in  our  old  records  (of  which  (hip-money 
was  a  fatal  inftance)  the  king,  at  the  petition  of  hb  queen, 
Henrietta  Maria,  iffued  out  his  writ  ^  for  levying  it :  but  af- 
terwards purchafed  it  of  his  confort  at  the  price  of  ten  thou- 
fand  pounds ;  finding  it,  perhaps,  too  trifling  and  troublC' 
fome  to  levy.  And  when  afterwards,  at  the  reftoration,  by 
[  222  ]  the  abolition  of  the  military  tenures,  and  the  fines  that  were 
confequent  upon  them,  the  little  that  legally  remained  of 
this  revenue  was  reduced  to  almoft  nothing  at  all,  in  vain  did 
Mr.  Pfynne,  by  a  treatife  which  does  honour  to  his  abilities 
as  a  painful  and  judicious  antiquary,  endeavour  to  excite 
queen  Catherine  to  revive  this  antiquated  claim. 

AnothbIi  antient  perquifite  belonging  to  the  queen  con- 
fort, mentioned  By  all  our  old  writers  *,  and,  therefore  only, 
worthy  notice,  is  this ;  that  on  the  taking  of  a  whale  on 
the  Coafts,  which  is  a  rdyal  fifli,  it  (hall  be  divided  between 
the  king  and  queen  ;  the  head  only  being  tlie  king's  proper- 
ty, and  the  tail  of  it  the  queen's.  "  D^Jiurgione  ohfervetur^ 
*>  quod  rex  iUum  habebit  hit  grum  :  (U  baUtia  vero  fuffuitj  fi 
*'  rex  haheat  caput^  et  rtgina  candain,**  The  reafon  of  this 
whimfical  divifioti,  as  aiTigned  by  our  antient  records  y,  was, 
to  furnifli  the  queen's  wardrobe  with  whalebone  (2). 

•   •  Mr.  Prynnc,  with  fomc  s^^'Ck'nr^ct  «^  19  Rym.  Fud-  721. 

of   reafoa,   in^tnuareft,  thjit    their    re-  >  Brj^lon. /•  3-  c,  3.  Britton-r*  iT* 

Cearcbcs  were  very  fupcrficial.     {Aur.  Flct. /.  i.r.  4>6^46. 

SLcjr.  125.)  f  Pryn.  Jur.  Reg,  127. 


(z)  Ttc  reafon  is  more  wh«mficdl  than  the  divifion,  for  the 
whalebone  !ic3  entirely  in  the  head. 

But 
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But  farther  :•  though  the  queen  is  in  all  refpe&s.  a  fubje£b| 
jrct,  in  point  of  the  fecurity  of  her  life  and  perfon,  (he  is  put 
on  the  fame  footing  with  the  king.  It  is  equally  treafon  (by 
the  ftatute  25  Edw.  III.)  to  compafs  or  imagine  the  death  of 
our  lady  tlie  king's  companion,  as  of  the  king  himfelf :  and 
to  violate,  or  defile  the  queen  confort,  amounts  to  the  fame 
high  crime ;  as  well  in  the  perfon  committing  the  fa£t,a8  in' 
the  queen  herfclf,  if  confenting.  A  law  of  Henry  the  eighth  • 
made  it  treafon  alfo  for  any  woman,  who  was  not  a  virgini . 
to  marry  the  king  without  informing  him  thereof :  but  this 
law  was  foon  after  repealed  (3)^  it  trefpafling  tOo  ftroHgly,  as 
well  on  natural  juftice,  as  female  modefty.  If  however  the 
queen  be  accufed  of  any  fpecies  of  tfeafon,  (he  (halJ  (whether 
confort  or  dowager)  be  tried  by  the  peers  of  parliament,  *$' 
queen  Ann  Boleyn  was  in  28  Hen,  VIII  (4). 

The  hufband  of  a  queen  tegnant,  as  prince  George  of 
Denhiark  was  to  queen  Anne,  is  her  fubjeft  i  and  may  be 

•  Sut.  33  Hen.  yill.  c.  it. 

(3)  This  was  a  claufe  in  the  slA,  which  attainted  qaeen  Catha- 
rine Howard  and  her  accomplices  for  her  iticontttience  ;  but  it  was 
not  repealed  tiU  the  i  £d.  VI.  c.  12.  which  abrogated  all  tieafons 
created  iince  the  memorable  ftatute  in  the  25  Ed.  III. 

(4)  Ann  Boleyn  was  convidled  of  high  treafon  in  the  court  of  the 
I  jrd  high  -fteward.  One  of  the  charges  againft  this  unhappy  queen . 
was,  that  (he  had  faid,  "  that  the  king  never 4iad  had  her  heart ;'' 
a  declaration*  if  made,  in  which  there  was  probably  more  truth 
than  difcrecion  ;  hut  this  was  adjudged  to  be  a  ilander  of  her  own^ 
iHue,  and  therefore  high  treafon,  according  to  a  ftatute  which  had 
been  paifed  about  two  years  before  for  her  honour  and  prot;^dion« 
ffarg.  Sf,  Tr,  1 1  vol.  p.  lO, 

Articles  of  impeachment  were  prepared  againft  queen  Catharine 
Parr  for  hcrcfy,  in  prefoming  to*  controvert  the  theological  doc« 
tmes  of  the  king;  but  by  her  dexterity  and  addrefs,  fhe  baffled  the 
dt^gns  of  her  enemies,  and  regained  the  affedtions  of  that  caprtci^ 
CMS  monarch.     4  Hume,  259. 

Articles  of  impeach  men  t  for  high  treafon  were  exhibited  againft 
HenrietU:  queen  of  Car.  I.  from  which  ftie  faved  herfelf  by  -an 
cfcapeto  France,     y  Humt,  10. 

U  2  guilty 
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guilty  of  high  treafon  againft  her  :  but,  in  the  inftahce  of 
conjugal  infidelity,  he  is  not  fubje£tcd  to  the  fame  penal  re- 
i  2^3  jftriftions.  For  nvhich  the  reafon  feems  to  be,  that,  if  a  queen 
cbnfort  is  unfaithful  to  the  royal  bed,  this  may  debafe  or  baf- 
tardize  the  heirs  to  the  crown ;  but  no  fuch  danger  can  be  con. 
fequenton  the  infidelity  of  the  hufband  to  a  queen  regnant. 

A  qpEEN  dowager  is  the  widow  of  the  king,  and  as  fuch  en- 
joys mod  of  the  privileges  belonging  to  her  as  queen  confort* 
3ut  it  is  not  high  treafon  to  confpire  her  death,  or  to  vio- 
bte'her  chaility,  for  the  fame  reafon  as  was  before  alleged, 
fa^paufe  the  fucceffion  to  the  crown  is  not  thereby  endanger- 
cdL  Yet  ftill,  pro  dignitate  regali,  no  man  can  marry  a 
queen  dowager  without  fpecial  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  goods.  This  fir  Edward 
Coke  *  tells  us  was  enabled  in  parliament  in  6  Hen.  VI, 
though  tht  ftatute  be  not  in  print  (5).  But  fhe,  though  an 
alien  bom,  fliall  ftill  be  entitled  to  dower  after  the  king's  de- 
mife,  which  no  other  "alien  is  \  A  queen  dowager,  when  mar- 
ried again  to  a  fubjedi,  doth  not  loie  her  regal  dignity,  as  peer- 
efles  dowager  do  their  peerage  when  they  marry  conmaoners. 
For  Catherine,  queen  dowager  of  Henry  V,  though  fhe 
married  a  privaie  gentleman,  Owen  ap  Meredith  ap  Theo- 
dore, commonly  called  Owen  Tudor ;  yet,  by  the  name  of 
Catherine  queen  of  England,  maintained  an  a&ion  againft 
thebiibop  of  Carlifle.  And  fo,  the  queen  dowager  of  Navarre 
marrying  with  Edmond  earl  of  Lancafter,  brother  to  king  Ed- 
ward the  firft,  maintained  an  a£bion  of  dower  (after  the  death 
of  her  fecond  hufband)  by  the  name  of  queen  of  Navarre '. 

Thk  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
alfo  his.royal  confort,  and  the  princefs  royal,  or  eldeft  daugh- 

'  •  s  Inft.t8.  See  Riley*i  PUc.ParI.71.  e  %  fail.  50. 

^  Co.  Litt.  31. 

(5}  Mr.  Hargravc,iii  anote  to  Co.  Litt.  133.  fays,  that  do  fuch 
fiatote  can  be  found.  Lord  Coke  there  refert  to  it  by  8  Hen.  VI* 
nt>  7.  in  a  Inft.  18.  by  6  Heo.  VL  n""  41 .  In  Riley's  Flac.  Pari,  ic 
is  called  a  Hen.  Vi. 

6  ter 
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terof  the  king,  are  likewife  peculiarly  regarded  by  the  laws. 
For,  by  ftatute  25  Edw.  III.  to  compafs  or  confpire  the 
death  of  the  former,  or  to  violatp  the  chaftity  of  either  of 
the  latter,  are  as  much  high  treafon  as  to  confpire  the  death 
of  the  king,  or  yiolate  the  chaftity  of  the  queen.  And  this 
upon  the  fame  reafon,  as  was  before  given ;  becaufe  the 
prince  of  Wales  is  next  in  fucceffion  to  the  crown,  and  to 
violate  his  wife  might  taint  the  blood  royal  with  baftardy :  and 
thecldeft  daughter  of  the  king  is  alfo  alone  inheritable  to  the 
crown,  on  failure  of  iflue  male,  and  therefore  more  refpe&ed  [  224  ] 
by  the  laws  than  any  of  her  younger  fifters  (6);  infomuch  that 
upon  this,  united  with  other  (feodal)  principles,  while  our 
military  tenures  were  in  force,  the  king  might  levy  an  aid  for 
manying  his  cldeft  daughter,  and  her  only.  The  heir  -ap- 
parent (7)  to  the  crown  is  ufually  made  prince  of  Wales 
and  earl  of  Chefter  (8),  by  fpecial  creation,  and  invefti* 

(6)  This  ftatutQ  perhaps  was  not  meant  to  be  extended  to 
the  princefs  royal  when  fhe  had  younger  brothers  living*  for  the 
ilTae  of  their  wives  moH  inherit  the  crown  before  the  iifae  of  the 
piincefs  royal,  yet  their  chaftity  is  not  protected  by  the  ftatute. 

(7)  This  creation  has  not  been  confined  to  the  heir  apparent, 
for  both  qoeen  Mary  and  queen  Elizabeth  were  created  by  their 
father  Hen.  VIII.  princeflTes  of  Wales,  each  of  them  at  the  timfe 
(the  latter  after  the  illegitimation  of  Mary)  being  heir  prefnmp- 

tive  to  the  crown.     4  Hume,  113.  v 

£dward  II.  was  the  firft  prince  of  Wales.  When  hit  father 
had  fubdued  the  kingdom  of  Wales,  he  promifed  the  people  of  that 
countr)',  upon  condition  of  their  fabmiffion,  to  give  them  a  prince 
who  had  been  bom  amcMig  them,  and  who  could  fpeak  no  other 
language. 

Upon  their  acquiefcence  with  this  deceitful  offer,  he  conferred 
the  principality  of  Wales  upon  his  fecond  fon  Edward,  then  an  in* 
fane.  Edward,  by  the  death  of  his  eldeft  brother  Alfbnfo,  became 
heir  to  the  crown,  and  from  that  time>  this  honour  has  been  appro- 
priated only  to  the  eldeft  fons  or  eldeft  daughters  of  the  kings  of 
England.     2  Hume,  243. 

(a)  Selden  tells  us,  <*  that  the  earldom  of  Chefter  was  once  alio 
*'  a  principality,  erefted  into  that  title  by  parliament  iti  21  Rid. 
•'  J  I,  wherein  it  was  alfo  ordained  that  it  fhould  be  given  to  thfe 
*'  king's  eldeft  fim.    fiat  that  whole  parliament  wa^  repealed  in  die 

U3        •*  firft 
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arc  entitled  to  no  place  prpircccdence  except  what  belongs  to 
:thcnibv  their  perfonal  rank  or  dignity.  Which  made  CrE4- 
-ward  Walker  complain  ?^  that  by  the  hafty  crcatipn  of  prince 
Rupert  to  be  duke  of  Cumberland,  and  of  the  earl  of  Lenox 
to  be  duke  of  that  name,  previous  to  the  .creation  of  king 
Charles's  fecond  fon,  James,  to  be  duke  of  York,  it  might 
happen  that  their  grandfons  would  have  precedence  of  the 
.grandfons  of  the  duke  of  York. 

Indeed,  under  thedefcription  of  the  king's  children  his  grands 
fins  are  held  to  be  included,  without  having  recourfe  to  fir  Ed- 
ward Coke's  interpretation  of  nephew  :  and  therefore  when  his 
'late  majefty  king  George  II  created  his  grandfon  Edward,  the 
*  fecond  fon  of  Frederick  prince  of  Walcsdeceafed,  duke  of  York, 
and  referred  it  to  the  houfe  of  lords  to  fettle  his  place  and  pre- 
cedence,  they  certified  ^  that  he  ought  to  have  place  next  to 
the  late  duke  of  Cumberland  the  then  king's  youngeft  fon ; 
and  that  he  might  have  a  feat  on  the  left  hand  of  the  cloth 
of  eftate.  But  when,  on  the  acceffion  of  his  prefent  majefty, 
thofe  royal  perfonages  ccafed  to  take  place  as  the  children^  and 
ranked  only  as  the  brother  and  uii^le,  of  tlie  king,  they  alio 
left  their  feats  on  the  fide  of  the  cloth  of  eftate  :  fothat  when 
the  duke  of  Gloucefter,  his  majefty's  fecond  brother,  took 
his  feat  in  the  houfe  of  peers  S  he  was  placed  on  the  upper 
end  of  the  earl's  bench  (oh  which  the  dukes  ufually  fit)  next 
to  his  royal  highncfs  the  duke  of  York.  And  in  1718,  upon 
a  queftion  referred -to  all  the  judges  by  king  George  T,  it  was 
refolved  by  the  opinion  of  ten  again  ft  the  other  two,  that  the 
education  nnd  care  of  all  the  king's  grandchildren  while  mi- 
nors, did  belong  of  right  to  his  majefty  as  king  of  this  realm, 
even  during  their  father's  life^.(i  i ),  But  they  all  agreed,  that 

t  Tra6b,  p.  301.  *  Ui4*  ic  Jan.  1765. 

1^  Lords! JcwrB.  24  Apr.  1760*  k  Fortefc.  Ai.  40i«*440. 

(ii)  The  authorities  and  arguments  of  ;hc  two  diflTenting  judges. 
Price  and.Eyre,  are  fo  full  and  cogent^  that  if  this  (jueftjoo  had 
arifen  before  the  judges  were  Independent  of  the  crown,  one  woold 
have  been  indiaod  to  have  Cufpeded  the  sincerity  .of  the  other  ten, 
gnd  the  authority  of  the  decifion.  Sec  Harg.  St.  Tr,  11  vol.  ^95. 

♦     /  the 


chc  caic  and  appvobation  of  their  fnarriages,  w))ai  fccpn  vg, 
J>elongcd  to  the  king  tkcir  grandfathei.  And  tbe  jjldfi^s 
bvrc  woKC  recently  concurred  in  opinion  ^^  that  .this  caxie 
and  approbation  extend  al£b  to  the  prefumptive  Jieir  of  ,^ 
i  xniwni  though  to  what  other  branches  of  the  royal  ^^fnily  tl(e 
iame  did  extend  they  did  not  find  precifely  detennipyd^  Tb|e 
mod  frequent  inftances  of  the  crown's  interpofition  gpxip  r  226  1 
farther  tiun  nephews  and  nieces*  i  but  examples  are  nptwan^- 
ing  of  it's  reaching  to  more  diftant  collaterals  \  And  .the 
itatute  6  Henry  VI  before-mentioned,  which  prohibits  t^e 
jnarriage  of  a  queen  dowager  without  the  confent  of  the  king» 
;i(E^is  this  reaibn  for  it(i2):  <<becaufethe  difparageiQentof  tbe 
<<  queen  (hall  give  greater  comfort  and  example  toqther  ladies 
<<  of  ef^te^  who  are  of  the  blood  rojaly  more  lightly  to  dil{K|« 
"  rage  thcmfdves  *».'*  Therefore  by  the  ftatutc  28  Hen.  VIII. 
c  18.  (repealed,  among  other  ftatutes  of  treafons,  by  i  Edw. 
VI.  c.  1 2.)  it  was  made  high  treafon  for  any  man  to  coutraQ 
marriage  with  the  king's  children  or  reputed  children,  his 
filters  or  aunts  ex  parte paterna^  or  the  children  of  his  brethren 
or  fillers ;  being  exa£Uy  the  fame  degrees,  to  which  prece- 
dence is  allowed  by  the  (latute  31  Hen.  VIII.  bcfore-mention* 

I  Lord*i  Journ.  iS  Feb.  1 771.  VIIT,  1 5  Rym.  s6.  31. 

«  See  (beitdes  the  inftances  ci:ed  in  >  Togntti  nucts ;  under  Edward  II, 

Fcrtefcue  Aland)  for hntbns  in^fjters ;  3  Rym.  575.  644.  To jCi^  tbmjhi  \  oa- 

under  kin;  Edward  III,  4  Rym.  392.  der  Edward  III,  5  Rym.  ijy^Tofiemtdt 

403.  411.  501.  50S.  51 1.  549.  683  :—  and  third  cqmJuu  \    under  Edward  III, 

underHenry  Vy9Rym.  710,  7IZ.74X:  5  Rym.  719: aider  Richard  II, 

—^nderEdwardlv'yti  Rym.  564,565.  7  Rym.  125:-*— under    Henry  VI, 

590. 601:  •— under  Henry  VIII.  1 3Rym.  10  Rym.  322:-^— >under  Heary  VII, 

^49.  423 :— under  Edw.  VI.  7  St.  Tr.  12  Rym.  529  :^— under  queen  Elita- 

3*  3.    For  lu^not  and  nittts  \  under  bech,  Camd.  Ann.  A.  D.  1562.     To 

Henry  III,  t  Rym.  852:^  under  Ed-  f9urtb  coufins ;  under  Henry  VII,  1% 

ward  I,  2  Rym.  489 :— >under  Edward  Rym.  329.     To  the  hl«od-rtyti  in  fc- 

llly  5  Rym.  561 :— under  Richard  II,  ner'^l  ^  under  Richard  II,  7  Rym.  ySy. 

7  Rym.  264: under  Richard  HI,  o  RU.  plac.  parL  672. 

II  Rym.  232.  244  '——under  Hency 


(12)  The  occafion  of  this  ftatutc  wasthe  marriage  of  Catharine, 
mother  to  Hen.  VI>  with  Orven  Tudor,  a  private  gentleman.  See 
p.  laj, 

ed 
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cd.  And  now,  by  itatute  12  Geo.  III.  c.  xi.  no  dcfcendant 
of  the  body  of  king  George  II,  (other  than  the  ifliie  of  prin- 
cefles  married  into  foreign  families)  is  capable  of  contrafting 
matrimony,  without  the  previous  confent  of  the  king  figni- 
£ed  under  the  great  feal }  and  any  marriage  contrafied  with* 
out  fuch  confent  is  void.  Provided,  that  fuch  of  the  fiiid 
defcendants,  as  are  above  the  age  of  twenty-five,  may  after  a 
twelvemonth's  notice  given  to  the  king's  privy  council,  con- 
traft  and  folemnize  marriage  without  the  confent  of  the 
crown }  unkfs  both  houfes  of  parliament  (hall,  before  the 
expiration  of  the  faid  year,  exprefsly  declare  their  difapproba- 
tion  of  fuch  intended  marriage.  And  all  perfons  fokmnizing, 
afiifting,  or  being  prefent  at,  any  fuch  prohibited  marriagei 
ihall  incur  the  penalties  of  the  ilatute  of  J>raemuttirt. 
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CHAPTER     THE     FIFTH. 

OF    THE     COUNCILS     BELONGING     TO 
THE     KING. 


rIE  third  point  of  view,  in  which  wc  are  to  confidcr 
the  king,  is  with  regard  to  his  councils.  For,  in  order 
to  aJSil  him  in  the  difcharge  of  his  duties,  the  maintenance 
of  hit  dignity,  and  the  exertion  of  his  prerogative,  the  law 
hath  ai&gnedhim  a  diverlity  of  councils  to  advife  with. 

X.  The  firft  of  thefe   is  the  high  court  of  parliament, 
whereof  we  have  already  treated  at  large. 

a.  Secondly,  the  peers  of  the  realm  are  by  their  birth 
hereditary  counfellors  of  the  crown,  and  may  be  called  toge- 
ther by  the  king  to  impart  their  advice  in  all  matters  of  im- 
portance to  the  realm,  either  in  time  of  parliament,  or,  which 
hath  been  their  principal  ufe,  when  there  is  no  parliament  in 
being  K  Accordingly  Bradon  ^,  fpeaking  of  the  nobility  of 
his  time,  fays  they  might  probably  be  called  "  con/ula,  a 
^^  C9nfulendo  \  reges  enim  tales  fihi  ajfociant  ad  confutendum!^ 
And  in  our  law  books  ^  it  is  laid  down,  that  peers  arc  created 
fortworeafons:  l.AdconfuUndumj  ^.  Ad defendendum^  regem  ; 
on  which  account  the  law  gives  them  certain  great  and  high 
privileges :  fuch  as  freedom  from  arrefls,  l^c.  even  when  no 
parliament  is  fitting  :  becaufe  it  intends,  that  they  are  always 
affifting  the  king  with  their  counfel  for  the  commoawcalth, 
or  keeping  the  realm  in  fafcty  by  their  prowcfs  and  valour. 


■  Co.  Lirt.  no.  «  7  J^«P*  34*  5  Rep*  49.  x 4  Rep.  96. 

\U  I.  c.  8.  I 

Instances 
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Instances  of  conventions  of  the  peers,  to  advifc  the  king, 
have  been  in  former  tiroes  very ircquent ;  though  now  fallen 
into  difufc,  by  reafon  of  the  more  regular  meetings  of  parlia- 
ment. Sir  Edward  Coke  ^  gives  us  an  extract  of  a  record, 
5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of 
each  was  agreed  to  be  fettled  by  advice  of  parliament,  (if  any 
(hould  be  called  before  the  feaft  of  faint  Luci,a,)  or  otherwife 
by'advice  of  the  grand  council  of  peers  which  the  king  pro- 
mifes  to  aflemble  before  the  (aid  feaft,  4n  cafe  no  parliament 
(hall  be  called*  Many  other  inilances  of  this  kind  of  meeting 
are  to  be  found  under  our  ancient  kings  :  though  the  forma! 
method  of  convoking  them  had  been  fo  long  left  oflF,  that 
when  king  Charles  I.  in  1640  iflued  out  writs  under  the  great 
feal  to  call  a  great  council  of  all  the  peers  of  England  to 
meet  and  attend  his  majefty  at  York,  previous  to  the  meet- 
ing of  the  long  parliament,  the  earl  of  Clarendon  •  mentions 
it  as  a  new  invention,  not  before  heard  of ;  that  is,  as  he 
explains  himfelf,  fo  old,  that  it  had  not  been-  praflifed  in 
fome  hundreds  of  years.  But,  though  there  had  not  fo  loujg 
before  been  an  inftance,  nor  has  there  been  any  fince,  of 
ftflembling  them  in  fo  folemn  a  manner,  yet,  in  cafes  of 
emergency,  our  princes  have  at  feveral  times  thought  proper 
to  call  for  and  confult  as  many  of  the  nobility  as  could  cafily 
be  got  together  :  as  was  particularly  the  cafe  with  king  James 
the  fecond,  after  the  landing  of  the  prince  of  Orange  9  and 
with  the  prince  of  Orange  himfelf,  before  he  called  that 
convention  parliament,  which  afterwards  called  him  to  the 
throne. 

Besides  this  general  meeting,  it  is  ufually  looked  upon  to 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  refpeft,  fuch  matters  as  he  fhall  judge  of  importance  to 
the  public  weal.  And  therefore,  in  the  reign  of  Edward  If, 
it  was  made  an  article  of  impeachment  in  parliament  againft 

*  I  Inft.  no.  eKift.  b.  2. 

llie 
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the  two  Hugh  Spencers,  father  and  fon,  for  which  they  were 
baniihed  the  kingdom,  "that  they  by  their  e^l  covin  would' 
«•  not  fuffer  the  great  men  of  the  realm,  the  king's  good  couh-' 
<*  feliors,  to  fpeak  with  the  king,  or  to  come  near  him  ;  but' 
*•  only  in  the  prefence  and  hearing  of  the  faid  Hugh  the  fa- 
«*  thcr  and  Hugh  the  fon»  or  one  of  them,  and  at  their  will,  • 
*'  2nd  according  to  fuch  things  as  pleafcd  them"^.** 

3«  A  THIRD  council  belonging  the  king,  are,  accoxii- 
ing  to  fir  Edward  Coke  k,  his  judges  of  the  courts  of  law, 
for  law  matters:  And  this  appears  frequently  in  our  ftatutes, 
particularly  I4£dw.  III.  c.  5.  and  in  other  books  of  law. 
So  that  when  the  king's  council  is  mentioned  generally,'  it 
muft  be  defined,  particularized,  and  underftood,  fecundum- 
fubjeHam  maieriam  :  and,  if  the  fubje£l  be  of  a  legal  nature,' 
then  by  the  king's  council  is  underltood  his  council  for  mat- 
ters of  law  i  namely,  his  judges.  Therefore  when  by  flatutc 
16  Ric.IL  c,  5*  it  was  made  a  high  offence  to  impx>rt  into 
this  kingdom  any  papal  bulles,  or  other  proceHes  from  Rome ;  ' 
and  it  was  tnafted,  that  the  offenders  (hould  be  attached  by 
their  bodies,  and  brought  before  the  king  and  his  council  to 
anfwer  for  fuch  offence  5  here,  by  the  cxprefTion  of  the  king's 
council,  were  underftood  the  king's  judges  of  his  courts  of 
juftice,  the  fubje£l  matter  being  legal :  this  being  the  general 
way  of  interpreting  the  word,  council  ^, 

4.  But  the  principal  council  belonging  to  the  king  is' his 
privy  council,  which  is  generally  called,  by  way  of  eminence » 
the  council.  And  this,  according  to  fir  Edward  Coke's  de- 
fcription  of  it  *,  is  a  noble,  honourable,  and  reverend  aflem- 
Bly,  of  the  king  and  fuch  as  he  wills  to*  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  is 
the  folc  conftituent  of  a  privy  counfellor ;  and  this  alfo  regu- 
lates their  number,  which  of  antient  time  was  twelve  or 
thereabouts.  Afterwards  it  increafed  to  fo  large  a  number, 
that  it  was  found  inconvenient  for  fecrecy  and  difpatch;  and 
therefore  king  Charles  the  fecond  in  1679  li^^^^cd  it  to  thirty :  [  230  ] 

♦  4rnft.  53.  h  3inft.  125. 

f  llikfi.  110.  i4laft.  53. 

whereof 
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whereof  fifteen  were  to  be  the  principal  officers  of  ftatc,  and 
thofc  to  be  counfellors,  virtttte  officii  i  and  the  other  fifteen 
verc  compofed  of  ten  lords  and  five  commoners  of  the  king's 
choofing  ^.  But  fince  that  time  the  number  has  been  much 
augmented,  and  nowcontinues  indefinite(  i.)  At  the  fametime 
alfo  the  antient  office  of  lord  president  of  the  council  was 
revived  in  the  perfon  of  Anthony  carl  of  Shaftfbury  (2)5  an 
officer,  that  by  the  ftatue  of  3 1  Hen.  VIII.  c.  1  o.  has  pre* 
oedence  next  after  the  lord  chancellor  and  lord  treafurer. 

Privy  counfelldrs  are  made  by  the  king's  nomination, 
without  either  patent  or  grant ;  and,  on  taking  the  neceffary 
oaths,  they  become  immediately  privy  counfellors  during  the 
life  of  the  king  that  choofes  them,  but  lubjeA  to  removal  at 
his  difcretion* 

As  to  the  qualifications  of  members  to  fit  at  this  board:  any 
natural  bom  fubje&  of  England  is  capable  of  being  a  mem- 
ber of  the  privy  council ;  taking  the  proper  oaths  for  fecurity 
of  the  government,  and  the  teft  for  fecurity  of  tlie  church. 

k  Temple's  Mem.  part  3. 


(1)  No  inconvenience  arifea  from  the  extenfion  of  their  numbers. 
ts  thofe  oi)]y  attend  who.  are  fpecially  Aimmoned  for  that  particular 
occafion  upon  which  their  advice  and  afllilance  are  required.  The 
cabinet  council,  as  it  is  called »  con  fills  of  thofe  minhlers  of 
ftatc  who  are  more  immediately  hpnoored  with  his  majefty's  con- 
£dence»  and  who  are  fummoned  to  confult  upon  the  important  and 
arduous  difcharge  of  the  executive  authority :  their  number  and 
feledioo  depend  only  upon  the  king's  pleafure  ;  and  each  member 
of  that  council  receives  a  fummons  or  md^2i%^  for  every  attendance. 

(2)  It  appears  from  the  4  Tnft.  55.  that  this  office  exiftcd  in  the 
time  of  Ja.  1  \  for  lord  Coke  fays,  there  is,  and  of  antient  tijre 
hath  been,  a  prefident  of  the  council.  This  office  was  never  granted 
but  hy  letters  patent  under  the  great  feal  durantt  benepladm^  and  is 
x^iy  andcnt ;  for  John  biftiop  of  Norwich  was  prefident  of  the 
council  in  anm  7  rt^it  Joheinnis,  Dormivit  /amen  hoc  tficium 
rcgna-^'e  magna  Elixabethd. 

7  But, 
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But,  in  order  to  prevent  any  perfons  under  foreign  attach* 
ments  from  infinuating  themfelvesr  into  this  important  truft^ 
M  happened  in  the  reign  of  king  William  in  many  inftances^ 
it  is  enabled  by  the  a^  of  fettlement  \  that  no  perfon  bom 
out  of  the  dominions  of  the  crown  of  England,  unlefs  bom 
of  Engliih  parents,  even  though  naturalized  by  parliament^ 
(hall  be  capable  of  being  of  the  privy  council, 

Th£  Juty  of  a  privy  counfellor  appears  from  the  oath  of 
office",  which  confifts  of  feven  articles:  i.Toadvife  the 
king  according  to  the  beft  of  his  cunning  and  difcretion*. 
2.  To  advife  for  the  king's  honour  and  good  of  ^  the  public, 
without  partiality  through  affeflion,  love,  meed,  doubt,  or 
dread.  3.  To  keep  the  king's  counfel  fecret.  4.  To  avoid 
corruption.  5.  To  help  and  ftrengthen  the  execution  of  what 
ihall  be  there  refolved.  6.  To  withftand  all  perfons  who  |^  23<  1 
would  attempt  the  contrary.  And,  lailly,  in  general,  7.  To 
obferve,  keep  and  do  all  that  a  good  and*  true  counfellor 
ought  to  do  to  his  fovereign  lord. 

.i 

The  power  of  the  privy  council  is  to  inquire  into  all  of*  -^ 

fences  again  (I  the  governiiient,  and  to  commit  the  oflfenders  ;| 

to  fafe  cudody,  in  order  to  take  their  trial  in  fome  of  the  ^ 

courts  of  law.     But  their  jurifdidion  herein  is  only  to  in*-  r 

quire,  and  not  to  punifli :  and  the  perfons  committed  by  I 

them  are  intitted  to  their  iabfas  corpus. by  ftatute  i6  Can  !• 
c.  10.  as  much  as  if  committed  by  an  ordinary  juftice  of  the 
peace,  i^nd,  by  the  fame  ftatute,  the  court  of  (larchambcr, 
and  the  court  of  requefts,  both  of  which  confifted  of  privy 
counfcllors,  were  diflblved  j  and  it  was  declared  illegal  for. 
them  to  take  cognizance  of  any  matter  of  property,  belong- 
ing to  the  fubjedts  of  this  kingdom.  But,  in  plantation  or 
admiralty  caufes,  which  arife  out  of  the  jiirifdiclion  of  this 
kingdom ;  and  in  matters  of  luaacy  or  idiocy ",  being  a 
fpecial  flower  of  the  prerogative  i  with  regard  to  thcfe,  although 

they  may  eventually  involve  queftions  of  extcnCve  property, 

» 

I  Sue.  iz  &  1 3  Will.  m.  c.  a.  n  ^  p,  W«o^  lo8. 

1*4  loft.  54. 
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iht  pi'fvy'cotihcii  coiitfinucs  to  have  cognizance,  being  the 
cdurt  of  appeal  in  fuch  cafes :  or,  rather,  the  appeal  lies  to ' 
thcking's  majefty'  hihifelf  in  council  (3).  Whenever  alfo  a 
queftioii  arifcs  btltween  two  provinces  in  America  or  clfc- 
viTierc,  as' concerning  thte  extent  of  their  charters  and  the 
lite',  the  king  in  hiis  council  exercifes  original  jurifdi^^ion 
therein,  upon  the  pfiiieiplei  of  feodalfovereignty.  And  fo 
likewife  when  any  perfon  claims  an  ifland  or  a  province,  in 
the  naturd'of  a  feodtfl  principality,  by  grant  from  the  kitig  or 
his  arrccftors,  the  determination  of  that  right  belongs  to  his 
mSfjefty  in  council :  aswas  the  cafe  of  the  earl  of  Derby  with 
regard' to  the  ifle  of  Man  in  the  reign  of  queen  Elizabeth, 
and  the  earl  of  Cardlgjin  and  others,  as  reprefcntatives  of 
the  duke*  of  Montague,  with  relation  to  the  ifland  of  St. 
Vincdnfiti  1764.  But  frorti  all  the  dominions  of  the  crown, 
excepting  Great  Britain  dnd  Ireland,  an  appellate  jurifditlion 
r  117,  1  ^^  thelaft  rcfott)  is*  veiled  in  tlic  fame  tribunal;  which 
ufually  exercifes  it's  judicial  authotity  in  a  committee  of  the 
whole  privy  .council,  who  hear  the  allegations  and  proofs, 
and  make  their  report  to  his  majefty  in  council,  by  wliom 
tKr  jiidgmcfht  is  finally  given  (4}. 

Thb  privileges  of-  privy  counfellors,  as  fuch,  (abftrafleil 
from  their  honorary  precedence  <>,)  confift  principally  in  the 
fecurity  which  the  law  has  given  them  againft  attempts  and 
confpimcies  to  deftroy  their  lives.  For,  by  ftatute  3  Hen. 
VII.  c.  14.  if  any  of  the  king's  fervants,  of  his  houfhoM, 
confpire  or  imagine  to  take  away  the  life  of  a  privy  counfellor, 

•  See  page  405. 


(3)  This  i^.  in  flift»  a  court  of  jufticc,  which  muft  coniift  of 
at  lead  three  privy  counfellors. 

(4)  The  court  of  privy  council  cannot  decree  in  perfouam  in  Eng- 
land, unlefs  in  certain  criminal  matters  ;  and  the  court  of  chancery 
cannot  decree  in  rem  out  of  the  kingdom.  See  Lord  Hardwicke's 
Arg.  in  Pen  *v,  Baltimore,  1  Vef.  444.  where  the  jurifdiftion  of 
the  council  and  chancery,  upon  queltions  ariiing  upon  fufajefl 
matter  abroad,  is  largely  difcufied. 

it 
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his  felony,  though  nothing  be  done  upon  it.  T}i6  reafon  of 
tnaking  this  {latute,  fir  Edward  Coke  ^  tells  us,  wats  becaufe 
fuch  a  confpiracy  was,  juft  before  this  parliament,  made  by 
ibme  of  king  Henry  the  feventh's  houfhold  fetrants^  and  great 
mifchief  was  like  to  have  enfued  thereupon.  This  extends 
only  to  the  king's  menial  fervants*.  But  the  ftatute  p  Ann. 
c.  1 6;  ^oti  farther;  and  eflafirs,  ftiat  dny  pitfon  tliat  (hall 
unlawfully  attempt  to  kill,  or  (hall  unlawfully  afiault,  and 
ftrike,  or  wound,  any  privy  counfellor  in  the  execution  of 
his  office,  (hall  l>e  a  felon  without  benefit  of  clefgy.  This 
ftatute  was  made  upon  the  daring  attempt  of  the  Gear  Guif- 
card,  who  ftabbed  Mr.  Harley,  afterwards  earl  of  Oxford^ 
with:  a  penknife^  when  under  examinaticfii  for  high  crimes  in 
a  committee  of  the  privy  cduncit; 

T^niLdiffolutim  of  the  privy  council  defJends  iipoh  the  king's 
pleafure  \  and  he  may,  whenever  he  thinks  proper>  difcharge 
any  particular  member^  or  the  whole  of  it,  and  appoint 
another.  By  the  Common  law  sclfo  it  was  diiToIved  ipfofaBo 
by  the  king's  demife ;  as  deriving  all  it's  authority  from  him. 
But  now,  to  jprevent  the  inconveniences  of  having  no  coun-- 
ell  in  being  at  the  acceflion  of  anew  prince^  it  is  ena&ed  by 
ftatute  6  Ann.  c.  7.  that  the  privy  council  (hall  continue  for 
fix  months  after  the  demife  of  the  crownj  unlefs  fooncr 
determined  by  the  fucceflbr. 


Vol.  I. 
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CHAPTER     THE      SIXTH. 

OF    THE    king's    duties. 


IFkocbbd  nest  to  the  dtnieSi  incumbent  on  the  Hag 
by  our  conftttutioa  \  in  confideration  of  whkh  duties  his 
« dignity  and  prerogative  are  eftabliflied  by  the  tews  of  the  hnd: 
lit  beixig  a  maxim  iti  the  law»  diat  protefUon  and  fobjedion 
are  reciprocal  \    And  thefe  reciprocal  duties  are  what,  I  ap- 
prehend, were  meant  by  the  convention  in  1688,  when  they 
.  Sedared  that  kihg  James  had  broken  the  original  eontrati  be- 
tween king  sind  people.    But,  however,  as  the  terms  of  that 
original  contract  were  in  fome  meafure  diCputed,  being  al- 
leged to  exift  principally  in  toeory,and  to  be  only  deductUe 
by  reafon  and  the  rules  of  natural  law -,  in  which  dedii£lioi» 
rdifierent  underftandinga.Aught.  very  coafidcrably  difier;  it 
was,  after  the  revolution,  judged  proper  to  dedare  thefe  du^ 
'ties  exprefsly,  and  to  reduce  diat  contra^  to  a  plain  cer- 
'  tainty.    So  that,  whatever  doubts  might  be  formerly  raifed 
by  weak  and  fcrupulous  minds  about  the  exiftence  of  fuch 
an  original  coBtraft,  they  muft  now  entirely  ceafe  j  efpecial^ 
}y  with  regard  to  every  prince,  who  hath  reigned   fince 
the  year  x688. 

The  principal  duty  of  the  king  is,  to  govern  his^  people 
according  to  law.  Nee  regibus  infimta  aut  libera  potejias^  was 
the  conftitution  of  our  German  anceftors  on  the  continent  ^ 
And  this  is  not  only  confonant  to  the  principles  of  nature,  of 
r  116,  1  lil>crty,  of  reafon,  and  of  focicty,  but  has  always  been  ef- 
* .  -^  teemed  an  exprcfs  part  of  the  common  law  of  England,  even 
when  prerogative  was  at  the  highcft.  «  The  king,''  faith 
Bradon^,  who  wrote  under  Henry  III,  «  ought  not  to  be 

•.97  Rep.  5«  ^  Tac«  ir  iMr.  fffrm.  ^.  7.  c  /.  i.  <.  8. 

a.  ^  iub;ca 
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•«  fiibjeA  W  man,  J)ut  to  God,  and  to  the  hvr ;  for  the  laW 
**  makcth  the  king.   Let  the  Icing  therefore  render  to  the  lawi 
"  what  the  Jaw  has  invcfted  in  him  with  regard  to  others  | 
"  dominion  and  power :  for  he  is  not  truly  king,  where 
"  will  and  pleafure  ruleS|  and  liot  the  law/'     And  again  **, 
**  the  king  alfo  hath  a  fupetier,  namely  God,  and  alfo  the 
"  law,  by  which  he  was  made  a  king  (i)."    Thus  Bradlon  J- 
and  Fortcfcue  alib  *,  having  firft  well  diftinguifhed  between 
a  monarchy  abfolutely  and  defpotically  regal,  which  is  intro- 
duced by  conqueft  and  violence,  and  a  political  or  civil  mo-* 
narchy,  which  arifes  from  mutual  confent ;  (of  which  laft 
ipccics  he  aflerts  the  government  of  England  to  he)  immedi'* 
atcly  lays  it  down  as  a  principle,  that  *«  the  king  of  England 
''  muft  rule  his  people  according  to  the  decrees  of  the  laws 
*^  thereof:  ii^omuch  that  he  is  bound  by  an  oath  at  his  co- 
*'  ronation  to  the  obfervancc  and.  keeping  of  his  own  laws.'* 
•£ut,  to  obviate  all  doubts  and  difficulties  concerning  this 
.mattQr,it  is  exprefsly  declared  by  ftatute  J2  and  13  W.  U.l\ 
X.  2.    ''  that  the  laws  of  England  are  the  birthright*  of 
f'  the  people  thereof;  and. all  the  kings  and  queens  who 
'*  ihall  afcend  the  throne  of  this  realm  ought  to  adminiftet 
*^  the  government  of  the  fame  according  to  the  faid  laws ; 
**  and  all  their  officers  and  minifters  ought  to  ferve  them  re« 
'*'  fpeftively  according  to  the  fame :  and  therefore  all  the  lawa 
-''  and  ftatutes  of  this  realm,  for  fecuting  the  eftablilhed  re-* 
•^*  ligion,'and  the  right*  and  liberties  of  the  people- thereof^ 
**  and  all  other  laws  and  ftatutes  of  the  fame  now  in  force^ 
'*  are  ratified  and  confirmed  accordingly/' 

*L2*r  16.  §  34  « #.  9, 4f  34* 


(1)  This  is  alfo  well  and  ilrongly  expreiTed  in  the  year-books  : 
La  ley  eft  U  plus  haute  inheritance  que  le  roy  a^;  car  par  la  ley  it 
meme  et  touts  fesfiijets  font  rules  ^  etjile  ley  nefutt^nul  roi,  et  nmlinhe'^ 
ritance  fera^  — 19  Hen.  VI.  63. 

Ia.£ngli(h :  The  law  Is  the  highefl  inheritance  which  the  king 
has ;  for  by  the  law  he  himfelf  and  all  his  fubjeds  are  governed,  and 
if  there  were  no  law,  there  would  be  neither  kbg  nor  inheritance. 


X  %  And, 
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AnDj  as  to  tht  terms  of  the  original  contra£b  between  king 
and  people^  thefe  I  apprehend  to  be  now  couched  in  the  co« 
r  23s  3  ronation  oath,  which  by  the  ftatute  i  W.  &  M.  ft*  i.e.  6. 
is  to  be  admlniftered  to  every  king  and  queen,  who  (hall  fuc- 
ceed  to  the  imperial  crown  of  thefe  realms,  by  one  of  the 
archbifliops  or  bifliops  of  the  realm,  in  the  prefence  of  aH 
the  people ;  who  on  their  parts  do  reciprocally  take  the  oath 
of  allegiance  to  the  croiKrn.  This  coronation  oath  b  con* 
ceived  in  the  following  terms : 

<*  The  archhijhop  or  bijbop  Jbali  fay^  Will  you  folemnly  pro- 
<<  mife  aiTd  fwcar  to  govern  the  people  of  this  kingdom  of 
*<  England,  and  the  dominions  thereto  belonging,  according 
«<  to  the  ftatutes  in  parliament  agreed  on,  and  the  laws  and 
«<  cuftoms  of  the  fiime  ? — The  king  or  queen  Jball  faj^  I  fo 
<«  Icmnly  promife  fo  to  do,— ^ — Archbtft>oporbiJbop.  Willyott 
<<  to  your  power  caufe  law  and  juftice,  in  mercy,  to  be  exe- 
««  cuted  in  all  your  judgments  P—JK/yg-  or  queen.  I  will, 
«c  ^k^^ArchhtJhop  or  hifbop.  Will  you  to  the  utmoft  of  your 
<<  power  maintain  the  laws  of  God,  the  true  profefiionof  the 
«<  gofpel,  and  the  proteftant  reformed  religion  eftabl|(hcd  by 
<<  the  law?  And  will  you  preferve  unto  the  biihops  and 
<<  clergy  of  this  realita,  and  to  the  churches  committed  to 
<<  their  charge,  all  fuch  rights  and  privileges  as  by  law  do  or 
<<  (hall  sippertain  unto  them,  or  any  of  them  i'^King  cr 
«<  queen.  All  this  I  promife  to  do.  ■  ■  Afier  this  the  ting  tr 
•«  queen^  laying  his  or  her  band  upon  the  holy  go/pels^  Jball  faj^ 
«  The  things  which  I  have  here  before  promifed  I  will  pci^ 
^<  form  and  keep :  ib  help  me  God  :  and  then  frail  ki/s  the 
"  book  (2)." 


(a)  And  it  is  required  both  by  the  bill  of  rights,  i  W,  If  M- 
ft.  2.  c.  z.  and  tKe  ^  of  fecclemcnt  12  &  13  W.  III.  c.^- 
that  every  king  and  qu^eii  of  the  age  of  twelve  years,  cither  it 
their  coronation,  or  on  the  firft  day  of  the  firft  parliament  apon  the 
throne  in  the  hobfe  of  peers,  (which  (hall  fiffi  happen,)  fhall  repeat 
and  fubfcribe  the  declaration  againU  popery  according  to  the 
30  Car.  II.  ft.  a*  c.  t« 

Trnt 
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This  is  the  form  of  the  coronation  oath,  as  it  Is  now  pre- 
icribed  by  our  laws ;  the  principal- articles  of  which  appear  to 
be  at  leaft  as  aatient  as  the  mirror  of  juftic^s  ^,  and  even  as 
the  time  of  Bra£ton  «  :  but  the  wording  of  it  was  changed  at 
the  revolution,  becaufe  (as  the  ftatute  alleges)  the  oath  itfelf 
had  been  framed  in  doubtfiil  words  and  expreffions,  with  rela-  [  236  ] 
ttoatoantientlawsandconftitutionsat  this  time  unknown '^^ 
Howeveri  in  what  form  foever  it  be  conceived,  this  is  moft 
indifputably  a  fundamental  and  original  exprefs  contrad; 
though  doubtlefs  the  duty  of  prote£lionis  impliedly  as  xnuch 
incumbent  on  the  fovereign  before  coronation  as  after:  ii| 
the  fame  manner  as  allegiance  to  the  l^ing  becomes  the  du^y 
of  the  fabjefl  immediately  on  the  dcfcent  of  the  crown,  be- 
fore he  has  taken  the  oath  of' allegiance,  or  whether  he  ever 
takes  it  all.  This  reciprocal  duty  of  the  fubje£^  will  be 
confidered  in  it's  proper  place.  At  prefent  we  are  only  tp 
obferve,  that  in  the  king's  part  of  this  original  contra£l  are 
exprefled  all  the  duties  that  a  monarch  can  owe  to  his  people  • 
vk.  to  govern  according  to  law;  to  execute  judgment  ii| 
mercy  j  and  to  maintain  the  eftabliflied  religion.  And,  with 
rcfpeft  to  the  latter  of  thefe  three  branches,  we  may  farther 
remark,  thaf  by  the  a£k  of  union,  5  Ann.  c.  8.  two  pre- 
ceding ftatutes  are  recited  and  confirmed ;  the  one  of  the 

'  e€^.  I.  §  «•  feller  en  Uunc'.en  efiate^  et  quit gardera  It 

t  /L  3.  fr.  !•  r.  9.  peas  deftytit  efglife  et  a  I  cUtgie  et  alpeopU 

^  In  the  old  folio  abridgmeot  of  the  it  hon  aiConUf  et  qml  face f aire  en  touted 

Aitntn,  printed  by  Lettou  and  Macbli-  Jex  jugementex  cw.J  et  droit  juflice  cue 

nil  in  the  jeign  of  Edward  i V,  (fenet  difcretien  et  mjerie9rde,et  quil grauntera  m 

m)  there  is  prefcnred  a  copy  of  the  old  tennt  e  Int  leyes  et  eufiumex  du  roialme,  et  0 

coronation  oath ;  which,  ai  the  book  11  fiim  pmar  leaface  garder  et  affirtner  que 

extremely  fcarce,  I  will  here  tranfcribe.  iengenteK  du  people  aivwut  faxieTO,  et  ejlie%f 

Cm  t/k  Uferement  que  le  roj  jurre  et  fmn  et  let  mglvtys  ley*  et  cvfiumei  de  tout  w* 

etremewunt  t  fw  U  garderM  et  wuintenera  ftera^  etfermepett  et  ^eiUie  si  people  de 

lex  drokex  et  iezfrsmcbifex  dejeymt  ^glifi  fitm  r§iedme  en  te9  garde  e^etrdera  a  fcun 

grattnteM  mune'umment  de*  drc  ttx  ifys  poiair :  ctme  Dieu  luy  aide*  (Tit.  Jacra^ 

ehrtftiensdBngletere^tfuiigarderatoitieM  mentnm  regis*  fii>  m,  y)  Prynne  haS 

p*  terrem  hemaret  e»  dignites  dnuureh  alfo  given  ui  a  copy  W  the  coronation. 

etfrsmhdeienvndureislmedEagletereeit  oaths  of  Richard  11,  (Signal  Loyalty. 
t9ut  mamerdtntier  te JetnM  null maner  dame »       II.   ^6.)    Edward  VI,   ('Aid.  151.) 
rufement^  teat  dt  §ite%  Hfpergeti di/apidez      James  I|  and  Charles  I,  (ihid,  1^.) 
mperduM  de  k  corwt  gfiuitp^alr  ft^p- 

X  3  parliament 
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parliament  of  Scotland,  the  other  of  the  parliament  of  Eng** 
land :  which  ena£l ;  the  former,  that  every  king  at  his  ac- 
ceflion  ftiall  take  and  fubfcribe  an  oath,  to  preferve  the  pro- 
teftant  religion  and  prefbyterian  church  government  in  Scon 
land )  the  latter,  that  at  his  coronation  he  (hall  take  and 
fubfcribe  a  fimilar  oath,  to  preferve  the  fettlofnent  of  the 
i:hurch  of  England  within  England,  Ireland^  Wal^s,  and 
B^rwick^  and  the  territories  fbcreun^o  belonging, 
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CHAPTER     THE     SEVENTH. 

OP  THE  king's  prerogative. 


IT  was  obferved  in  a  former  chapter ■,  that  one  of  the 
principal  bulwarks  of  civil  liberty,  or  (in  other  words) 
of  the  Britifh  conftitution^  was  the  limitation  of  the  king's 
prerogative  by  bounds  fo  certain  and  notorious^  that  it  is  im« 
pofitble  he  (hould  ever  exceed  them,  without  the  confent  of 
the  people,  on  the  one  hand ;  or  without,  on  the  other,  a 
violation  of  that  original  contract,  which  in  all  ftates  impli* 
ediy,  and  inx)urs  moil  exprefsly,  fubfifts  between  the  prince 
and  the  fubje£l.  It  will  now  be  our  builnefs  to  confider  this 
prerogative  minutely ;  to  demonftrate  it's  necei&ty  in  general; 
and  to  mark  out  in  the  moft  important  inftances  it's  particu- 
lar extent  and  reftridions :  from  which  conGderations  this 
concluiion  will  evidently  follow,  that  the  powers,  which  arc 
veiled  in  the  crown-  by  the  laws  of  England,  are  neceflary 
for  the  fupport  of  fociety ;  and  do  not  intrench  any  farther 
on  our  ;7a//^ra/ liberties,  than  is  expedient  for  the  maintenance 
of  our  civil. 

There  cannot  be  a  ftronger  proof  of  that  genuine  free- 
dom,  which  is  the  boaft  of  this  age  and  country,  than  the 
power  of  difcuQng  and  examining,  with  decency  and  refpcA^ 
the  limits  of  the  king's  prerogative.  A  topic,  that  in  fomc 
former  ages  was  thought  too  delicate  and  facred  to  be  pro- 
faned by  the  pen  of  a  fubjeA.  It  was  ranked  amon^  the 
arcana  imperii :  and,  like  the  myfteries  of  the  bona  dcai  was 

'•  chip*  x*l»agc  MX*  , 
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not  fuffered^to  be  pried  into  by  any  but  fuch  as  ^er^  inidatei 
in  it's  fcrvice :  bccaufe  perhaps  the  exertion  of  the  one,  like 
the  folemnities  of  the  other,  would  not  bear  the  infpe^lion 
of  a  rational  and  fober  inquiry.  The  glorious  queen  Eli- 
zabeth herfelf  made  tip  fcruple  to  dire(l  her  parliaments  tq 
abftain  from  difcourfing  of  matters  of  ftate  ^  ;  and  it  was  the 
conftant  language  of  this  favourite  princefs  and  her  minifters, 
that  pven  that  augi^d  afllexQbly  <<  ought  nq(  to  deal»  to  judge, 
*«  or  to  meddle  with  her  majefty's  prerogative  royal'.'* 
And  her  fucceflbr,  king  James  the  firil,  who  had  imbibed 
high  notions  of  the  divinity  of  regal  fway,  more  than  once 
laid  it  down  in  his  fpeeches^  that,  <<  as  it  is  atheifm  and 
**  blafphemy  in  a  creature  to  difpute  what  the  deity  may  do, 
**  fo  it  is  prefumption  and  fedition  in  a  fubjeft  to  difpute 
**  what  a  king  may  do  in  the  height  of  his  power :  good 
^f  chriftians,  he  adds,  will  be  content  with  God's  will,  re- 
«*  vcalcd  in  his  word }  and  good  fubjefls  ^ill  reft  in  the 
f  *  king's  will,  revealed  in  his  law  •*." 

Put,  whatever  might  be  the  fentimonts  of  fome  of  our 
princes,  this  was  never  the  language  oJF  our  antient  conftitu- 
tion  and  laws.  The  limitation  of  the  regal  authority  was  z 
Hrft  and  cflcntial  principle  in  all  the  Gothic  fyftems  of  go^ 
vcrnmcnt  eftablifhcd  in  Europe ;  though  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  moft  of  the 
kingdoms  on  the  continent.  We  have  fccn,  in  the  preceding 
chapter,  the  fentimcnts  of  Bra£lon  and  f'ortefcue,  at  the 
diftance  of  two  centuries  from  each  other.  And  fir  Henry 
Finch,  under  Charles  the  firft,  after  the  lapfe  of  two  cen- 
turies more,  though  he  lays  downthelaw  of  prerogative  in  very 
{Irong  and  emphatlcal  terms^  yet  qualifies  it  with  a  genera} 
N  reftri£lion,  in  regard  to  the  liberties  of  the  people.  *f  '^'he 
*«  king  hath  a  prerogative  in  all  things,  that  arc  not  injurious 
<f  to  the  fubjeft  ;  .'for  in  them  all  it  muft  ^e  remembered, 
y  that  the  king's  prerogative  ftretchtth  npt  to  the  doing  of 
any  yrrong  •."    NiAU  enim  aliudpotefl  rexj  nifi  idfolum  quoj 

*  Dcwcs.  < 79.  A  King  James's  works.  557.  531. 

«  Ibtd.  645.  t  Finch.  L.  84, 85. 
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rff  jurepoteft^.  And  here  it  may  be  fome  fatisfa£lion  to  re- 
mark, how  widely  the  civil  law  differs  from  our  own,  with 
regard  to  the  authority  of  the  laws  over  the  prince,  or  (as  a 
civilian  would  rather  have  cxpreflcd  it)  the  authority  of  the 
prince  over  the  laws.  It  is  a  maxim  of  the  £ngli(h  law,  a« 
we  have  feen  from  Bra£lon,  that  **  rex  debet  ejfejuh  lege^  quia 
"  Ux  facit  regent :"  the  imperial  law  will  tell  us,  that,  **  in 
**  omnibuSy  imperaioris  excipitur  fortuna  ;  an  ipfas  leges  Deus 
^^fuljecitK**  We  fliall  not  long  hefitate  to  which  of  them 
to  give  the  preference,  as  moft  conducive  to  thofe  ends  for 
which  focieties  were  framed,  and  are  kept  together ;  efpe- 
cially  as  the  Roman  lawyers  themfelves  feem  to  be  fenfiblc 
of  the  unrcaforfablenefs  of  their  own  conflitution.  **  Decet 
**  iamen  prtncipem"  fays  Paulus,  **  fervare  leges j  quibus  ipfe 
^^filutus  eji  *•.'*  This  is  at  once  laying  down  the  principle 
of  defpotic  power,  and  at  the  fame  time  acknowleging  it's 
abfurdity. 

^T  the  word  prerogative  we  ufually  underftand  that  fpecial 
pre-eminence,  which  the  kirig  hath,  over  and  above  all  other 
pcrfons,  and  out  of  the  ordinary  courfe  of  the  common  law, 
in  right  of  his  regal  dignity.  It  fignifies,  in  it's  etymology, 
(from  prae  a^d  rogo)  fomething  that  is  required  or  demanded 
before,  or  \\\  preference  to,  all  others.  And  hence  it  follows, 
that  it  muft  be  in  It's  nature  fingular  and  eccentrical ;  that 
it  can  only  be  applied  to  thofe  rights  and  capacities  which 
the  king  enjoys  alone,  in  contradiftinQion  to  others,  and 
not  to  thofe  which  he  enjoys  in  common  with  any  of  his 
fubjcdls  :  for  if  once  any  on<5  prerogative  of  the  crown  could 
be  held  in  common  with  the  fubjed,  it  would  ccafe  to  be 
prerogative  any  longer.  And  therefore  Finch  *  lays  it  down 
as  a  maxim,  that  the  prerogative  is  that  law  in  cafe  of  the 
icing,  which  is  law  in  no  cafe  of  the  fubjeQ. 

Prerogatives  are  either  direEl  or  IncidentaL  The  dire^ 
9re  fuch  pofitive  fubftantial  parts  of  the  royal  character  and 

t  piaaon.  /.  3.  tr,  i.  e.  9.  ^  Ff.  32.  1.23. 
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aothmty,  as  arc  rooted  in  and  fpring  from  the-  king's  politi- 
cal perlbn,  confidered  merely  by  hfelf,  without  reference 
to  any  other  extrinfic  circuroftance ;  as,  the  right  of  fend* 
ii^  cmbafladors,  of  creating  peersj  and  of  making  war  or 
peaee-  But  fuch  prerogatives  as  are  incidental  bear  always  a 
^idatioa  ta  fomething  elfe,  diftind  from  the  king's  per&n  \ 
and  are  indeed  only  exceptions,  in  favour  of  the  crown,  to 
thofe  general  rules*  that  are  eftabliOicd  for  the  reft  of  the  com<p 
monity :  fuch  as,  that  no  cofts  ihall  be  recovered  againft  the 
Ling  \  that  the  king  can  never  be  a  joint*^enant  \  and  that 
liis  debt  ihall  be  preferred  before  a  debt  to  any  of  his  fubjeds. 
Tbefe,  and  an  infinite  number  of  other  inftances,  will  better 
l>e  vnder(tood>  when  we  come  regularly  to  confider  the  rule^ 
themfelvcs,  to  which  thefe  incidental  prerogatives  are  except 
tkms.  And  therefore  we  will  at  prefent  only  dwell  upon  tho 
lung's  fubftantive  or  direct  prerogatives. 

These  fubftantive  or  dire£l  prerogatives  may  again  be  di- 
mled  into  three  kinds  :  being  fuch  as  regard,  firft,  the  king's 
soyal  charaSer  i  fccondly,  his  royal  authority ;  and,  laftljr^ 
Us  royal  income,  Thcfe  are  neceflary,  to  fecurc  reverence  to 
his  perfon,  obedience  to  his  commands,  and  an  affluent  fup- 
ply  for  the  ordinary  cxpences  of  government  \  without  all  of 
which  it  is  impoflible  to  maintain  the  executive  power  in  duo 
independence  and  vigour.  Yet,  in  every  branch  of  this  lar^e 
and  extenfive  dominion,  our  free  conftitution  has  interjwfeJ 
fuch  feafonable  checks  and  reftriftions,  as  may  curb  it  from 
trampling  on  thofe  liberties,  which  it  was  meant  to  fecure 
andeftabllfti.  The  enormous  weight  of  prerogative,  if  left 
toitfelf,  (as  in  arbitrary  governments  it  is)  fpreads  havoc  and 
^eftrudion  among  all  the  inferior  movements :  but,  when 
balanced  and  regulated  (as  with  us)  by  it's  proper  counter* 
poife,  timely  and  judicioufly  applied,  it's  operations  are  dien 
equable  and  certain,  it  invigorates  the  whole  maclune,  and 
enables  every  part  to  anfwer  the  end  of  it's  cou[lru£Vion. 

In  thcprefent  chapter  we  fhall  only  confider  the  two  firft 
rf  tbefe  divifions,  which  relate  to  the  king's  political  iba^ 
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toQer  and  autifrity :  or^  in  other  words^  hU  dignity  and  rega^ 
power  I  to  which  lafl:  the  name  of  prerogative  is  frequently^ 
narrowed  and  confined.  The  other  divifion,  which  forms 
the  royal  revenue^  will  require  a  diftin£l  examination  \  ac<^ 
cording  to  the  known  diftribution  of  the  feodal  writers^  who 
diftinguiih  the  royal  preirogatives  into  the  waj^ra  and  minora 
regalia,  m  the  latter  o£  which  clafles  the  rights  of  the. revenue 
are  ranked.  For  to  ufc  their  own  words,  <*  ntajora  regalia 
<<  imperii  prae*etmt»eniiam  fpeSant ;  minora  vero  ad  commodum 
^^  pecuniarimn  immediate  attinent  s  et  haec  pr^rie  Jifcalia  funt^ 
**  et  ad  jus  fifci  pertinentK'* 

First,  then,  of  the  royal  dignity.  Under  every  monar- 
chical eftabliflimentf  it  is  neceflary  to  diftinguifh  the  prince 
from  his  fubje£b,  not  only  by  the  outward  pomp  and  deco- 
rations  of  majefty,  but  alfo  by  afcribing  to  him  certain  quail* 
ties,  as  inherent  in  his  royal  capacity,  diilin£l  froxll  and  fu« 
perior  to  thofe  of  any  other  individual  in  the  nation.  For, 
though  a  philofophical  mind  will  confider  the  royal  perfon 
merely  as  one  man  appointed  by  mutual  confent  to  prefide 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  fociety  demand,  yet  the  mafs  of 
mankind  will  be  apt  to  grow  infolent  and  refraflory,  if  taught 
to  confider  their  prince  as  a  man  of  no  greater  perfection  than 
thcmfelves.  The  law  therefore  afcribes  to  the  king,  in  his 
high  political  chara£ter,  not  only  large  powers  and  emolu- 
ments, which  form  his  prerogative  and  revenue,  but  likewife 
certain  attributes  of  a  great  and  tranfcendent  nature ;  by 
which  the  people  are  led  to  confider  him  in  the  light  of  a  fu- 
perior  being,  and  to  pay  him  that  awful  refped,  which  may 
enable  him  with  greater  eafe  to  carry  on  the  bufinefs  of  go-» 
vernment.  This  is  what  I  underftand  by  the  royal  dignity,  tho 
feveral  branches  of  which  we  will  now  proceed  to  examine*. 

I.  And,  firft,  the  law  afcribes  to  the  king  the  attribute  of 
fivereigntyy  or  pre-eminence.  "  Rex  ejl  vicariusi*  fays  Brac- 
ton ',  f'  et  minifter  Dei  in  terra :  omnis  qtiidemfub  eo  eft,  et  iffe 

t  Pere^in^  dejunfjc*  /,  i.  ^.  I.  imm-  9*  '/•  f*  '•  l« 
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*^Jiit  nulhf  nifitttntumfub  Deo{iy*  He  is  fai4  tohayesiwykmi 
dignity  %  and  in  charters  before  the  conqueft  is  fre<}ue&tly 
ftiled  bqfileus  and  imperator,  the  titles  refpe£livel7  aflumed  hj 
the  emperors  of  the  eaft  and  well  *"•  His  realm  is  declared  to 
be  an  empire^  and  his  crown  imperial^  by  many  a£l8  of  parlia- 
ment, particularly  the  ftatutes  24  Hen.  VIII..  c.  12.  and 
25  Hen.  VIII.  c.  28  "  •  which  at  the  fame  time  declare  the 
king  to  be  the  fupreme  head  of  the  realm  in  matters  both  civil 
and  ecclefiallicalj  and  of  confequence  inferior  to  no  man  upon 
<arth»  dependent  on  no  maii,  accountable  to  no  man.  For- 
merly there  prevailed  a  ridiculous  notion,  propagated  by  the 
German  and  Italian  civilians,  that  an  emperor  could  do  many 
things  which  a  king  could  not,  (as  the  creation  of  notaries 
and  the  like)  and  that  all  kings  were  in  fome  degree  fobordi-' 
nate  and  fubjefl  to  the  emperor  of  Germany  or  Rome.  The 
meaning  therefore  of  the  legiflature,  when  it  ufes  thefe  terms 
of  empire  and  imperial^  and  applies  them  to  the  realm  and 
crown  of  England,  is  only  to  ailert  that  our  kii^g  is  equally 
fovereign  and  independent  within  thefe  his  dominions,  as  any 
emperor  is  in  his  empire  <>;  and  owes  no  kind  of  fubje&ion  to 
any  other  potentate  upon  earth.  Hence  it  \%,  that  no  fuit  or 
a£lion  can  be  brought  againft  the  king,  even  in  civif  matters, 
becaufe  no  court  can  have  jurifdi£lion  over  him.  For  all  ju- 
rifdiftion  implies  fuperiority  of  power:  authority  to  try  would 
be  vain  and  idle,  without  an  authority  to  redrefs  \  and  the 
fentence  of  a  court  would  be  contemptible,  unlefs  that  court 
had  power  to  command  the  execution  of  it :  but  who,  fays 
Finch' P,  (hall  command  the  king  i  Hence  it  islikewife,  that 

»  ScW.  tit.  of  hoa.  I.  X.  tatei  baheret  in  regtnfu9t  qmat  twtptrgfw 

"  See  alfo  24  Geo.  II.  c.  24.  5  Oeo.      'vendicabat  in  impcrio*  (M.  Paris,  A.  !>• 

in.  c. »;,  1095) 

o  R^K  a/I^avitf  fuoJ  ifftemnes  icftfr-  P  Finch.  L.  S3. 

(i)  What  firadlon  adds  in  the  fame  chapter  ought  never  to  be 
forgotten  :  Ij>/e  autem  rex  non  debet  ejje  fuh  homine,  ftdfub  Deo  et  Juh 
lege  J  quia  lex  facit  regem*.  Attribuat  igitur  rex  legi^  quod  Ux  attri-. 
bait  eit  ^videlicet  dominationem  et  pQtcftatem,  non  efl  enim  rex,  ubi 
domiaaiur  'voluntas  et  mn  lex* 

by 


by  law  the  pierfen  of  the  king  is  facred,  even  though  the  mea* 
fure%rpurfued  in  bis  reign  be  completely  tyrannical  and  arbt^ 
trary :  for  no  jurifdid^ion  upon  earth  has  power  to  try  him  in 
a  criminal  way ;  much  lefs  to  condemn  him  to  punifliment*  If 
any  foreign  jurifdiflion  had  this  power,  as  wasformerly  claim- 
ed by  the  pope,  the  independence  of  the  kingdom  would  be 
no  more  :  and,  if  fuch  a  power  were  vefted  in  any  domeftic 
tribunal,  there  would  foon  be  an  end  of  the  conllitution,  by  [  243  ] 
deftroying  the  free  agency  of  one  of  the  conftituent  parts  of 
the  fovcreign  Icgiflative  power, 

AuE  th^n,  it  may  be  aflced,  the  fubjeds  of  England  to- 
tally dcftitute  of  i;^medy,  in  cafe  the  crown  fliould  invade 
their  rights,  either  by  private  injuries,  or  public  oppreflions? 
^o  this  we  may  anfwer,  that  the  law  has  provided  a  remedy 
in  both  cafes. 

Akd,  firft,  a9  to  private  injuries :  If  any  perfon  has,  m 
point  of  property,  a  jufl  (lemand  upon  the  king,'  he  muft  pe- 
tition him  in  his  court  of  chancery,  where  his  chancellor 
will  adminifter  right  as  a  matter  of  grace,  though  not  upon 
compulfion^.     And  this  Is  entirely  confonant  to  what  is  laid 
down  by  the  writers  on  natural  law.    <*  A  fubjeft,"  fays  Puf- 
fendorf ',  "  fo  long  as  he  continues  a  fubje^,  hath  no  way 
**  to  Mige  his  prince  to  give  him  his  due,  when  he  refufes  it ; 
** .  though  ne  wife  prince  will  ever  refufe  to  ftand  to  a  lawful 
<<  contra^i.     And,  if  the  prince  gives  the  fubjefl  leave  to 
«<>  enter  an  adionagainft  him,  upon  fuch  contract,  in  his  own 
«<  courts,  the  adlion  itfclf  proceeds  rather  upon  natural  equity^ 
««  than  upon  the  municipal  laws."     For  the  end  of  fuch  ac- 
tion is  not  to  compel  the  prince  to  obferve  the  contra£V,  but  to 
perfuodt  him.  And,  as  to  perfonal  wrongs ;  it  is  well  obferved 
by  Mr.  Locke ',   '<  the  harm  which  the  fovereign  can  do  in 
^  his  own  perfon  not  being  likely  to  happen  often,  nor  to 
<<  extend  itfelf  far ;  nor  being  able  by  his  iingle  ftrength  to 
«*  fubvert  the  laws,  nor  opprefs  the  body  of  the  people, 

\  Finch.  L*  155.   See  b.  III.  c.  17.  •  tn  Oovt  p.  s.  §.  205. 
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^*  ((hould  any  prince  have  fo  much  weaknefs  and  ill-natuttj 
"  as  to  endeavour  to  do  it)— »the  inconveniency  therefozc  of 
*<  fome  particular  mifchiefs,  that  may  happen  fometimeS| 
'*  when  a  heady  prince  comes  to  the  throne,  arc  well  recom^ 
-•*  penfed  by  the  peace  of  the  public  and  fccurtty  of  the 
•*  government,  in  the  perfoh  of  the  chief  magiftrate  being 
**  thus  {et  out  of  the  reach  of  danger.** 

t  244  ]  Next,  as  to  cafes  of  ordinary  public  oppreffion,  where  the 
vitals  of  the  conftitution  are  not  attacked,  the  law  hath  alfb 
adigned  a  remedy.  For  as  a  king  cannot  mifufe  his  power, 
without  the  advice  of  evil  counfellors,  and  the  afliftance  of 
wicked  miniders,  thefe  men  may  be  examined  and  puniihed« 
The  conftitution  has  therefore  provided,  by  means  of  imlid- 
ments,  and  parliamentary  impeachments,  that  no  nxan  {hall 
dare  to  afllfl  the  crown  in  contradi£^ion  to  the  laws  of  the 
land.  But  it  iaat  the  fame  time  a  maxim  in  thofe  laws,  that 
the  king  himfelf  can  do  no  wrong :  fince  it  would  be  a  great 
weaknefs  and  abfurdity  in  any  fyftem  of  poQtive  law,  to  de* 
fine  any  pofiible  wrong,  without  any  poflible  redrefs. 

For,  as  to  fuch  public  opprefiions  as  tend  to  diflblire  the 
conftitution,  and  fubvert  the  fundamentals  of  govenunesnty 
they  are  cafes,  which  the  law  Mrill  not,  out  of  decency,  fup- 
.pofe:  being  incapable  of  diftrufting  thofe,  whom  tt<ha8  in* 
vefted  with  ainy  part  of  the  fupreme  power ;  fince  fuch  dif« 
iruft  would  render  the  exercife  of  that  power  precarious  and 
imprafticable  •.  For,  wherever  the  law  cxpreiTes  it's  diftnift 
of  abufe  of  power,  it  always  vefts  a  fuperior  coercive  author 
rity  in  fome  odier  hand  to  correal  it  ^  the  very  notion  of 
-which  deftroys  the  idea  of  fovereignty .  If  therefore  ^for  ex* 
:ample)  the  two  houfes  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadvert  on  either  of  the  houfes, 

t  See  thefe  points  mure  fully  difcuflcd  the  verj  learned  aathor  has  thrown  naajr 
in  the  eonpdirailoat  rf  the  law  •fforfa*  new  and  impof  tant  lights  on  the  textu* 
Mre,  3d  edit*  pflg*  io9«— x  a6«  whcnia     of  oar  happjr  oonftitMioft* 
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that  bram:h  t>f  thfe  legiflature^  fo  fubjccl  to  animadrcrfion, 
^'ould  iniUntly  ceafe  to  be  part  of  the  fupreme  power;  the 
balance  of  the  conftitution  would  be  Overturned ;  and  that  • 
branch  or  br^nches^  in  which  thisjttri£di&ionrefided»  woujd 
4>e  ctpiplctcly  fovercign,  The  fuppofition  of  law  theiefofa 
is,  that  neither  the^king  nor  either  houfe  of  parliament  (ool* 
le£lively  taken)  is  capable  of  doing  any  wrong ;  Once  in  fudt 
cafes  the  law  feels  itfelf  incapable  of  furnifliing  any  adequate 
remedy.  For  which  reafon'all  oppreflTionSy  which  mayhap-  £  245  J 
pen  to  fpring  from  any  branch  of,  the  fovercign  power,  muft 
neceffarily  be  out  of  the  reach  of  any  J^ated  ruie^  or  exprefs 
legal  provifion  :  but,  if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  muft  provide  new  remedies  upon  new 
emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the 
unconftitutional  opprcffions,  even  of  the  fovercign  power» 
advance  with  gigantic  ftride;s  and  threaten  defolation  to  a 
ftatd,  mankind  will  not  be  reafoned  out  of  the  feelings  of 
humanity ;  hor  will  facrifice  their  liberty  by  a  fcrupulous 
.adherence  to  thofe  political  maxims,  which  were  originally 
cftablifbed  to  prefcrve  it.    And  therefore,  though  the  pofitive 
laws  are  Clenr,  experience  will  fumifh  us  with  a  very  re« 
markable  cafe,  wherein  nature  andnreafon  prevailed*   When 
king  James  the  fecond  invaded  the  fundamental  conftitution 
of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new  fettle- 
ment  of  the  crown.     And  fo  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to  lay  down  the  lana 
of  redrefs  againft  public  oppreflion.     If  therefore  any  future 
prince  (hould  endeavour  to  fubvert  the  conftitution  by  break- 
ing  the  ori;;inal  contrail  between  king  and  people,  (houli 
violate  the  fundamental  laws,  and  ftiould  withdraw  himfelf 
out  of  the  kingdom  \  we  arc  now  authorized  to  declare  that 
this  conjunction  of  circumftances  would  amount  to  an  abdi- 
cation, and  the  throne  would  be  thereby  vacant.     But  it  b 
not  for  us  to  fay  that  any  one,  or  two,  of  thefe  ingredient* 
wouUL  amount  to  fuch  a  fituation  v  iox  there  our  precedent 

would 
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would  fail  Ufle  In  thefe  therefore^  or  other  circttmftances^ 
which  a  fertile  imagination  may  fumilb,  Cnce  both  law  and 
hiftorjr  are  filent,  it  becomes  ua  to  be  filent  too ;  leaving  tc^ 
future  generations,  whenever  neceflity  and  the  fafety  of  th^ 
whole  (hall  require  it,  the  exertion  of  thofe  inherent  (though 
'  latent)  powers  of  fociety,  which  no  climatft,  no  time^  no 
conllttution,  no  contra£l,  can  ever  deftroy  or  diminiih. 

C  ^4^  ]  II*  Beside^  the  attribute  of  fovereiguty^  the  law  allb 
afcribes  to  the  king,  in  his  political  capacity,  abfolute  per^^ 
feBion*^  The  king  can  do  no  wrongs  Which  anticnt  and 
fundamental  xhaxim  is  not  to  be  undetftood,  as  if  every 
thing  tranfad:ed  by  the  government  was  of  courfe  juft  and 
lawful,  but  means  only  two  things.  Firft,  that  whatevet 
is  exceptionable  in  the  conduA  of  public  affairs  is  not  to  be 
imputed  to  the  king,  nor  is  he  anfwerablc  for  it  perfonally 
to  his  people :  for  this  do£lrine  would  totally  deftroy  that 
conftitutional  independence  of  the  crown,  which  is  neccf- 
fary  for  the  balance  of  power  in  Our  free  and  a£Hve,  and 
therefore  compounded,  conftitution.  And,  fecondly,  it  means 
that  the  prerogative  cjf  the  crown  extends  not  to  do  any  in- 
jury ;  it  is  created  for  the  benefit  of  the  people^  and  there* 
fore  cannot  be  exerted  to  their  prejudice "  (2). 

The  king,  moreover,  is  not  only  incapable  of  dsing 
wrong,  but  even  of  thinking  wrong ;  he  can  never  mean  t%  - 

«  Plowd,  4S7. 

(2)  Or  perhaps  it  means  that,  although  the  king  is  rubje£i  to  the 
paftions  and  infirmities  of  other  men,  the  conftitution  has  pre* 
fcribed  no  mode  by  which  he  can  be  made  perfonaOy  amenable 
for  any  «vrong  that  he  may  adlually  commit.  The  law  will  there- 
fore prefame  no  Wrong,  where  it  has  provided  no  refnedy. 

The  inviolability  of  the  king  is  ciTentially  neceflary  to  the  h^e 
exercife  of  thofe  high  prerogatives,  which  are  vefted  in  him,  not 
for  his  pwn  private  fplendour  and  gratification,  as  the  vjilgar  and 
ignorant  are  too  apt  to  imagine,  but  for  the  fecurity  and  prefer- 
'vation  of  the  real  happinefs  and  liberty  of  his  fubjeds^ 

do 


do  ^n  tdiproper  thing :  in  him  is  no  folly  or  wealuiefs.  And 
therefore  if  the  crown  (hould  be  induced  to  grant  any  fran* 
chife  or  privilege  to  a  fubjeA  contrary  to  reafon,  or  in  any 
wife  prejudicial  to  the  commonwealth,  or  a  private  perfon^ 
the  law  will  not  fuppofe  the  king  to  have  meant  either  an 
irnwife  or  an  injurious  a£^ion,  but  declares  that  the  king 
was  deceived  in  his  grant  i  and  thereupon  fuch  grant  is  ren- 
dered void,  merely  upon  the  foundation  of  fraud  and  decep- 
tion,  either  by  or  Upon  thofe  agents,  whom  the  crown  has 
thought  proper  to  employ.  For  the  law  will  not  caft  an 
imputation  on  that  magiftrate  whom  it  intrufts  with  the 
executive  power,  as  if  he  was  capable  of  intentionally  dif- 
regarding  his  truft:  but  attributes  to  mere  impoGtion  (to 
which  the  mod  perfe£h  of  fublunary  beings  muft  dill  con* 
tintte  liable)  thofe  little  inadvertencies,  which,  if  charged 
on  the  will  of  the  prince^  might  leflen  him  in  the  eyes  of 
his  fubjeds. 

•  TTte^r  ftill,notwithftanding  this  perfonal  perfeftton,  which  [  447  J 
the  law  attributes  to  the  fovereign,  the  confticution  has 
allowed  a  latitude  of  fuppofing  the  contrary,  in  re^e£l  to 
both  houfes  of  parliament ;  each  of  which,  in  it's  turn,  hath 
exerted  the  right  of  remonftrating  and  complaining  to  the 
king  even  of  thofe  z&s  of  royalty,  which  are  moft  properly 
and  perfonaUy  his  own ;  fuch  aa  meflages  figned  by  himfelf, 
and  fpeeches  delivered  froiti  the  throne^  And  yet^  ftich  is 
the  reverence  whidMs  p^id  to  the  royal  perfon,  that  though 
the  two  houfes  have  an  undoubted  right  to  confider  thefe 
a£ls  of  date  in  any  light  whatever,  and  accordingly  trdat 
them  in  their  addrefles  as  perfonally  proceeding  from  the 
prince,  yet  among  thcmfelvcs,  (to  prefcrve  the  more  perfedk 
decency,  and  for  the  greater  freedom  of  debate)  they  ufually 
fuppofe  them  to  flow  from  the  advice  of  the  adminiftration. 
But  the  privilege  of  canvafling  thus  freely  the  pergonal  adis 
of  the  fovereign  (either  direfUy,  or  even  through  the  medii^n , 
of  his  reputed  advifers)  belongs  to  no  individual,  but  is  con- 
fined todiofe  auguft  aflemblies :  and  there  too  the  obje£kions 
sauft  be  propofed  with  the  utmoft  refpcA  and  deference. 
Vol.1.  T  One. 
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One  member  wis  fent  to  the  tower  ^^  for  fuggefting  that  lus 
majefty*s  asfwer  to  the  addrefs  of  the  commons  contained 
<'  high  words  to  fright  the  members  o\it  of  their  doty;** 
and  another  %  for  faying  that  a  part  of  tile  king's  fpeech 
<'  feemed  rather  to  be  calculated  for  tlie  meridian  of  Ger- 
<*  many  than  Great  Britain^  and  that  the  king  was  a  ftrao- 
^'  ger  to  our  language  and  conftitUtion." 

In  farther  purfuance  of  this  principle,  the  law  alfo  deter* 
mines  that  in  the  king  can  be  no  negligence,  or  lacha^  and 
therefore  no  delay  wiH  bar  his  right.  Nullum  tempns  oecMrrit 
regi  has  been  the  (landing  maxim  upon  all  oqcafions(3):for 
the  law  intends  that  the  king  is  always  bafied  for  the  public 
good,  and  therefore  has  not  leifure  to  aflcrt  his  right  within 
the  times  limited  to  fubje^  r.  In  the  king  alfo  can  be  no 
[  248  ]  ftain  or  corruption  of  blood :  for  if  the  heir  to  the  crown 
were  attainted  of  treafon  or  felony,  and  afterwards  diecmwn 
fhould  defcend  to  him,  this  would  purge  the  attainder  ^ 
/oBo  S  And  therefore  when  Henry  Vll,  who  as  earl  of  Rich- 
mond ftood  attainted,  came  to  the  crown,  it  was  not  thonght 
neceflary  to  pafs  an  z(k  of  parliament  to  reverfe  this  attsunderi 
becaufe,  as  lord  Bacon  in  his  hiftory  of  that  prince  tnfonas 
us,  it  was  agreed  that  the  aflumptioil  of  the  crown  had  it 
once  purged  all  attainders.    Neither  can  the  king  in  judg- 

^  Com*  JoiiQi.  iS  Nov.  x685«  f  Finch.  L.  Si.  Co.  LItt.  90* 

s  Jhid»  4  bee  1 7 1 7.  s  Fiach.  L*  S», 

(3  )  In  dvil  aAions  relating  to  landed  property  by  the  9  Geo.  lU. 
C16.  the  king  Uke  a  fubjed  is  limited  to  fixty  years.  See  j  vol.  307. 
Thb  maxim  applies  alfo  to  criminal  profecutions,  which  are  broogbt 
in  the  name  of  the  king,  and  therefore  by  the  common  law  there 
is  no  limitation  in  treafons,  felonies,  or  mifdemeanors.  By  the 
7  W.  III.  c.  7.  an  indiflment  for  treafon,  except  for  an  attempt 
tbaflaf&nate  the  king»  muft  be  found  within  three  years  after  the 
commiflkm  of  the  treafonabie  aidt  4  Voi.  35 1.  Bnt  where  the 
legiilature  has  fixed  no  Kmit,  tufllum  tempus  ^ccurrit  rtp  hoUs 
trae ;  thus  a  man  may  be  conrified  of  murder  at  any  dltaoce  of 
time  within  hit  life  after  the  commiffion  of  the  crime.  This 
I  obtains  ftiU  in  full  force  in  Ireland,    t  Ld.  Mountm.  jfts* 
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ment  of  law^  as  kingi  ever  be  a  minor  or  under  age ;  and 
therefore  his  royal  grants  and  aflents  to  a£ls  of  parliament 
are  good,  though  he  has  not  in  his  natural  capacity  attained 
the  legal  age  of  twenty-one  \  By  a  (latute  indeed^  28  Hen. 
VIII.  c.  17.  power  was  giten  to  future  kings  to  refcind  and 
revoke  all  a£is  of  parliament  that  fhould  be  made  while  they 
were  under  the  age  of  twcnty-four:  but  this  was  repealed 
by  the  ftatute  i  Edw.  VI.  c.  1 1  •  fo  far  as  related  to  that 
prince;  and  both  ftatutes  are  declared  to  be  determined  by 
S4  Geo.  II.  c.  24.  It  hath  alfo  been  ufually  thought  pru^ 
dent,  when  the  heir  apparent  has  been  rery  young,  to  ap^ 
point  a  protefkor,  guardian,  or  regent^  for  a  limited  time : 
but  the  very  neceflity  of  fuch  ettraordinary  ptovifion  is  fuf^ 
ficient  to  demonftmte  the  truth  of  that  maxim  of  the  com- 
mon law^  that  in  the  king  is  no  minority ;  and  therefore  ht 
hath  no  legal  guardian  K 


*  Co«  Lirt.  43.    ft  Inft.  pioem.  3. 

^  The  methods  of  appointing  this 
gvtrdian  «r  regent  have  been  fo  various , 
and  the  duration  cf  his  powtr  fo  uncer- 
tajtt,  that  from  hence  alone  it  may  be 
coUe^led  that  his  office  is  unknown  to  the 
common  Uwj  and  therefore  (as  fir  Ed- 
ward Coke  fays,  4  Inft.  58.)  the  fureft 
way  is  m  hnt  him  mdfe  by  aathorityi 
of  the  great  council  ii) parlianoen  t.  The 
earl  of  Pembroke,  by  hU  own  authority, 
afliimed  in  very  troublefome  times  the 
tegency  of  Hen.  Ill,  who  was  then  only 
BiDc'years  oM ;  but  was  decUted  of  full 
age  by  the  pope  at  ftventeen,  confirmed 
the  great  charter  at  eighteen,  and  took 
•pOB  iiim  the  adfflimftratkm  of  the  go^ 
ircmment  at  twenty.  A  goatdlan  and 
councjl  of  j^ency  were  named  for  Ed* 
ward  HI,  by  the  parliament,  which  da- 
pofcd  his  father ;  the  young  king  being 
Vhen  fifteen,  and  not  afTuming  the  go- 
vernment till  thrte  years  after.  When 
llichard  II  f  ucceeded  at  the  age  of  eleven^ 
.he  duke  of  Lancafter  took  upon  hifli 
the  management  of  the  kiogdom,  till 
the  parlfament  lAet,  which  appointed  a 
fominal  council  to  affifthim.  Henry  V 
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on  his  death-bed  named  a  ngnt  and  g 
guardian  for  his  infant  fon  Hemy  Vh 
then  nine  months  old  :  but  the  parlia* 
mentaltttred  his  difpoficion,  and  ftppolnC- 
cd  a  protddor  and  «ottocii|  with,  a  fpccial 
limited  authority.  Both  tlieft  princes  re* 
mained  in  a  *ftate  of  pupilage  till  the  age 
of  twenty  .-three.  Edwpud  V*  at  the  age  . 
of  thirteen,  was  recomttiended  by  his  fa* 
ther  to  the  calls  of  the  duke  of  Glocef- 
ter ;  who  wal  declared  proceAor  by  ihs 
privy  council.  The  ftatutes  15  Hisn« 
VIII.  c.  ia.  and  tZ  Hen.  Vlll.  c.  7. 
provided,  that  the  faeccflor,  if  a  mftid, 
and  oAder  eighteen,  or  if  a  htatk  uA 
under  fixteen,  iKould  be  till  fuch  «gB  in 
the  government  of  Us  or  her  natural  mo- 
ther*  (if  approved  by  t^  k}Ag)iflid  fucb 
other  cponicilDn  as  bia  majefty  ftedi 
by  will  or  otherwifc  appoint :  and  be  ac- 
cordingly appointed  Ms  (iateen  etecetoie 
to  have  the  govemmeat  of  hit  faa  Ed* 
ward  Visaed  the  kingdom,  wfaidi  tM^ 
ciicers  eleaed  th«  carl  of  Hgrtierd  pro^ 
tcaor.  The  ft^cuce  14  Geo.  II.  c.  14* 
in  cafe  the  crown  (hould  deiccnd  to  eajr 
of  the  children  of  Frederic  late  princs  aif 
Waift  under  the  age  of  eightatn,  ap« 
X  peintiA 
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III.  A  THIRD  attribute  of  the  king's  majefty  is  his  perfe^ 
fuity*  The  law  afcribes  to  him,  in  his  political  capacity,  an 
abfolute  immortality.  The  king  never  £es.  Henry,  Ed- 
ward, or  George  may  die;  but  the  king  (urvives  them  all. 
For  immediately  upon  the  deceafe  of  the  reigning  prince  in 
his  natural  capacity,  his  kingihip  or  imperial  dignity,  by 
a£l  of  law,  without  any  interregnum  or  interval,  is  vefted  at 
once  in  his  heir ;  who  is,  eo  injlaniij  king  to  aU  intents  and 
purpofes.  And  fo  tender  is  the  law  of  fuppoiing  even  a 
poffibility  of  his  deatli,  that  his  natural  diflblution  is  gene- 
rally called  his  denufe  ;  demtffio  regis,  vei  coronae :  an  expref- 
fion  which  fignifies  merely  a  transfer  of  property ;  for,  as 
is  obferved  in  Plowden ',  when  we  fay  the  demife  of  the 
crown,  we  mean  only  that,  in  confequence  of  the  difbnioa 
of  the  king's  natural  body  froin  his  body  politic,  the  king* 
dom  is  transferred  or  demifed  to  his  fucceflbr ;  and  fo  the 
royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  throne  for  a  few  months  by  the  houfe  of  Lancafter,  this 
temporary  transfer  of  his  dignity  was  denominated  his  demi/ei 
and  all  procefs  was  held  to  be  difcontinued,  as  upon  a  natural 
death  of  the  king''. 

We  are  next  to  conCder  thofe  branches  of  the  royal  prero 
[  250  J  gative,  which  inveft  thus  our  fovereign  lord,  thus  8dl*perfeA 
and  immortal  in  his  kingly  capacity,  with  a  number  of  att« 
thorities  and  powers ;  in  the  exertion  whereof  conGfts  the 
executive  part  of  government.  This  is  wifely  placed  in  a 
Cngle  hand  by  the  Britiih  cotiftitution,  for  the  fake  of  una- 
nimity, ftrength,  and  difpatch.  Were  it  placed  in  many 
hands, it  would  be  fubjcdl  to  many  wills:  many  wills,  if 
difumted  and  drawing  different  ways,  create  weakaels  in  a 

p^tnted  the  princefs  dowager ;— ind  that  and  regent,  till  the  fucccifor  attalai  fuck 

of  s  Gcoi  lILc.  27.  in  cafe  of  a  like  age,  affifted  by  a  council  of  regcocj: 

deiceilt  to  «ny  of  his  prefent  majefty*s  the  powers  of  them  all  being  ezprefsly 

children,  empoweri  the  king  to  name  defined  and  fet  down  in  thefercralafii. 

cithtr  the  queen,  the  princefs  dowager,  "c  Pbwd.  177.  234. 

•r  any  defcendant  of  king  George  II  re-  d  M.  49  Hcot  VJ.  pi.  x— J. 
fiding  ia  this  kingdom  3««»to  be  guardiaft 

governments 


Cfa«  7«  ^Persons.  250 

gorenunent ;  and  to  unite  thofe  fevend  willsy  and  reduce 
them  to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  ftate  will  afford.  The  king  of  England  is  there- 
fore not  only  the  chief,  but  properly  thefole,  magiftrate  of' 
the  nation ;  all  others  a^iing  by  commiifion  from,  and  in 
due  fubordination  to  him :  in  like  manner  as,  upon  the  great 
revolution  in  the  Roman  ftate,  all  the  powers  of  the  antient 
magiftracy  of  thecommonwealth  were  concentered  in  the  new 
emperor :  fo  that,  as  Gravina  ^  expreifes  it,  **  in  ejus  unius 
^*  perfona  veteris  relpublicae  vis  atque  majeftas  per  cumulatai 
**  magiftratuum  poteftates  exprimebatur/*  \ 

After  what  has  been  premifed  in  this  chapter,  I  fliall  not 
(I  tnift)  be  confidered  as  an  advocate  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that,  in  the  exertion  of  law- 
ful prerogative,  the  king  is  and  ought  to  be  abfolute;  that  is, 
fofar  abfolute,  that  there  is  no  legal  authority  that  can  either 
^elay  or  rcfift  him.     He  may  rejed  what  bills,  may  make 
what  treaties,  may  coin  what  money,  may  create  what  peers, 
may  pardon  what  offences  he  pleafes :  unlefs  where  the  con- 
ftitution  hath  exprefsly,  or  by  evident  confequence,  laid  down 
ibme  exception  or  boundary ;  declaring,  that  thus  far  the 
prerogative  ihall  go  and  no  farther.    For  otherwife  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  fhadow,  in- 
fufficient  for  the  ends  of  government,  if,  where  it's  jurifdic- 
tion  is  clearly  eftabliflied  and  allowed,  any  man  or  body  of 
men  were  permitted  to  difobey  it,  in  the  ordinary  courfe  of 
law:  I  fay,   in  the  ordinary  courfe  of  law;  for  I  do  not 
now  fpeak  of  thofe  extraordinary  recourfcs  to  firft  principles,  f  251  1 
which  are  neceflary  when  the  contrafts  of  fociety  are  in  dan- 
ger of  diflblution,  and  the  law  proves  too  weak  a  defence 
againft  the  violence  of  fraud  or  oppreflion.     And  yet  the 
want  of  attending  to  this  obvious  di(lin£lIon  has  occafioned 
thefe  doArines,  of  abfolute  power  in  the  prince  and  of  na- 
tional refiftance  by  the  people,  to  be  much  mifunderftood  and 
perverted,  by  the  advocates  for  flavery  on  the  one  hand,  and 

e  Or'i^'  I.  §  103, 
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tbe  demagogues  of  faflion  on  the  other.  The  former,  ob«' 
fenring  the  abfohite  fovereignty  and  tranfcende nt  dominion 
of  the  crown  laid  down  (as  it  certainly  is)  mod  ftroogly  and 
emphatically  in  our  law-books,  as  well  as  our  homilies,  hare 
denied  that  any  cafe  can  be  excepted  from  fo  general  and 
pofitivc  a  rule ;  forgetting  how  impoflible  it  is,  in  any  practi- 
cal fyftem  of  laws,  to  point  out  beforehand  thofe  eccentrical 
ftmedies,  which  the  fudden  emergence  of  national  diftrefs 
may  dictate,  and  which  that  alone  can  juftify.  On  the  other 
hand,  ovcr-rzealous  republicans,  feeling  the  abfurdity  of  un- 
limited paflive  obedience,  have  fancifully  (or  fomecimes  fac-^ 
tioufly)  gone  over  to  the  other  extreme :  and,  becaufe  rcfift- 
ance  is  juftifiable  to  the  perfon  of  the  prince  when  the  being 
of  the  ftate  is  endangered,  and  the  public  voice  proclaims 
(iich  reCilance  neceflary,  they  have  therefore  allowed  to  every 
individual  the  right  of  determining  this  expedience,  and  of 
employing  private  force  to  refift  even  private  oppreffion.  A 
doctrine  produAive  of  anarchy,  and  (in  confequence)  equally 
fatal  to  civU  liberty  as  tyranny  itfelf.  For  civil  liberty,  rightly 
underftood,  confifts  in  proteding  the  rights  of  individuals  by 
the  united  force  of  fociety :  fociety  cannot  be  maintained,  and 
of  courfe  can  exert  no  protedion,  without  obedience  to  fome 
fovereign  power :  and  obedience  is  an  empty  name,  if  every 
individual  has  a  right  to  decide  how  far  he  himfelf  ihallobey* 

In  the  exertion  therefore  of  thofe  prerogatives,  which  the 
law  iias  given  him,  the  king  is  irrcfiftible  and  abfolute,  ac- 
cording to  the  forms  of  the  conflitution*  And  yet,  if  the  con- 
fequence of  that  exertion  be  manifeftly  to  the  grievance  or 
diflionour  of  the  kingdom,  the  parliament  will  call  his  advifers 
[  25a  ]  to  a  juft  and  fevere  account.  For  prerogative  confiding  (as 
Mr.  Locke '  has  well  defined  it)  in  the  difcretionary  power  of 
aftirig  for  the  public  good,  where  the  pofitive  laws  arc  filent  j 
if  tbat  difcretionary  power  be  abufed  to.  the  public  detri- 
ment, fuch  prerogative  is  exerted  in  an  unconftitutional 
manner.  Thus  tlic  king  may  make  a  treaty  with  a  foreign 
ftate,  which  ihall  irrevocably  bind  tlie  nation  ^  and  yet,  whe9 

f  on  Gov.  2,  §  |66» 
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fttch  treaties  bave  been  judged  pernicious^  impeacfamieiits 
haTe  purfued  diofe  minifters,  by  whofe  agency  of  advice 
they  were  cooclttded. 

The  prerogatives  of  the  crown  (in  the  fenfe  undf  r  which, 
we  are  now  confideriflg  them)  refpeft  either  this  nation's  in- 
tercourfe  with  foreign  nations,  or  it's  own  domeftic  govern-^ 
ment  and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate 
or  reprefentative  of  his  people.    It  is  impoffible  that  the  indi- 
viduals of  a  (late,  in  their  colleftive  capacity,  can  tranfa£l  the 
afiairs  of  that  ftate  with  another  community  equally  nume- 
rous as  themfelves.    Unanimity  muft  be  wanting  to  their 
meafures,  and  ftrcngth  to  the  execution  of  their  counfels.    In 
the  king  tViCreforc,  as  in  a  center,  all  the  rays  of  his  people 
are  united,  and  form  by  that  union  a  confiftency,  fplendori 
and  power,  that  make  him  feared  and  refpc£led  by  foreign 
potentates ;  who  would  fcruple  to  enter  into  any  engagement, 
that  muft  afterwards  be  revifed  and  ratified  by  a  popular  af- 
fembly.     What  is  done  by  the  royal  authority,  with  regard 
to  foreign  powers,  is  the  aft  of  the  whole  nation :  what  is 
done  without  the  king's  concurrence  is  the  aft  only  of  pri- 
vate men.     And  fo  far  is  this  point  carried  by  our  law,  that 
k  hadi  been  held  >,  that  fhould  all  the  fubjefts  of  England 
make  war  with  a  king  in  league  with  the  king  of  England, 
without  the  royal  aflent,  fuch  war  is  no  breach  of  the  league. 
And,  by  the  ftatute  2  Hen.  V.  c.  6.  any  fubjeft  committing 
afts  of  hoftility  upon  any  nation  in  league  with  the  king  was 
declared  to  be  guilty  of  high  treafon  :  and,  though  that  aft 
was  repealed  by  the  ftatute  ao  Hen.  VI.  c.  11.  fo  far  as  re- 
lates to  the  making  this  offence  high  treafon,  yet  ftill  ^^  ^c~  r  2c')  1 
mains  a  very  great  offence  againft  the  law  of  nations,  and  pu- 
nifliable  by  our  laws,  either  capitally  or  otherwife,  according 
to  the  circumftances  of  the  cafe. 

I.  The  king  therefore,  confidered  as  the  reprefentative  of 
his  people,  has  the  fole  power  of  fending  embaffadors  to  fo- 

g  4  Inft.  t$%0 
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reign  ftatesy  and  receiving  embafTadors  at  home.  This  may 
lead  us  into  a  (hort  digreflion,  by  way  of  inquiry,  how  far  the 
municipal  laws  of  England  intermeddle  with  or  prote&  the 
rights  of  thefe  meflengers  from  one  potentate  to  anoAer, 
whom  we  call  embafladors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
embafladors  are  determined  by  the  law  of  nature  and  nations^ 
^nd  not  by  any  municipal  conftitutions.  For,  as  they  repre- 
fent  the  perfons  of  their  refpeflive  mailers,  who  owe  no  fub« 
je^iion  to  any  laws  but  thofe  of  their  own  country,  their  ac- 
tions are  not  fubjcft  to  the  control  of  the  private  law  of  that 
ftate,  wherein  they  are  appointed  to  refide.  He  that  is  fub* 
jc&  to  the  coercion  of  laws  is  neceflarily  dependent  on  that 
power  by  whom  thofe  taws  were  made :  but  an  embaflador 
ought  to  be  independent  of  every  power,  except  that  by  which 
he  is  fent }  and  of  confequence  ought  not  to  be  fubjeft  to 
the  mere  municipal  laws  of  that  nation,  wherein  he  is  to  ex- 
ercife  his  fund^ions.  If  he  grofsly  offends,  or  makes  an  ill 
ufe  of  his  chara£ler,  he  may  be  fent  home  and  accufed  before 
his  matter  ^  \  who  is  bound  cither  to  do  juftice  upon  him,  or 
avow  himfelf  the  accomplice  of  his  crimes  K  But  there  is 
great  difpute  among  the  writers  on  the  laws  of  nations,  wfae« 
ther  this  exemption  of  ombafTadors  extends  to  all  crimes^  as 
well  natural  as  pofitive  j  or  whether  it  only  extends  to  fuch 
as  are  mala  prohiUta,  as  coining,  and  not  to  thofe  that  are 
mala  in  fe^  as  murder  ^»  Our  law  feems  to  have  formerly 
taken  in  the  reftri£tion,  as  well  as  the  general  exemption, 
r  254  ]  For  it  has  been  held,  both  by  our  common  lawyers  and  civi- 
lians ^  thrit  an  ^mbaffador  is  privileged  by  the  law  of  nature 
and  nations  j  and  yet,  if  he  commits  any  offence  againft  the 
law  of  reafon  and  nature,  he  fliall  lofe  his  privilege  "* :  and 
that  therefore,  if  an  embaflador  confpires  the  death  of  the 

k  As  was  done  with  coant  Gyllen.  Barbeyrac*s  Puff.  /.  S.  c  9.  §  9.  &  27. 

^rg  tbe  Svvediili  mlnifier  \o  Great  Bri-  Van  BynKerihoeJc  Jefor9  ieiatcr.  c.  17, 

tain,  ji,  D.  1716-  l^i  I9* 

'  Sp.  L.  26.  2r.  If  Roll.  Rep.  175,     3  Bylftr.  17. 

k  Van  Ueuwen  in  Ff.  50.  7.  ij,  »  4  loft,  155, 
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king  in  whofe  land  he  is,  he  may  be  condemned  and  executed 
for  treafon ;  but  if  he  commits  any  other  fpecies  of  trea«r 
ion,  it  is  otherwifci  and  he  muft  be  fent  to  his  own  king* 
dom  "•  And  thefe  pofitions  foem  to  be  built  upon  good  ap« 
pearance  of  reafon.  For  (ince,  as  we  have  formerly  (hewn^ 
all  municipal  laws  vlQ,  in  fubordination  to  the  primary  law  of 
nature,  and,  where  they  annex  a  punifhment  to  natural 
'  crimes,  are  only  declaratory  of  and  auxiliary  to  that  law  i 
therefore  to  this  natural  univerfal  ruleof  juftice  embafladors, 
as  well  as  other  men,  are  fubje£l  in  all  countries  ^  and  of 
confequence  it  is  reafonable  that,  wherever  they  tranfgrefs  it, 
there  they  fhall  be  liable  to  make  atonement  ^.  But,  how« 
ever  thefe  principles  might  formerly  obtain,  the  general  prac^ 
tice  of  this  country,  as  well  as  of  the  reft  of  Europe,  feems 
now  to  purfue  the  fentiments  of  the  learned  Grotius,  that  the 
fecurity  of  embaiTadors  is  of  more  importance  than  the  pu- 
Rtfhment  of  a  particular  crime  p.  And  therefore  few,  if  any, 
examples  have  happened  within  a  century  paft,  where  an  em- 
baflador  has  been  puniihed  for  any  oScnce,  however  atrocious 
In  it's  nature  (4). 

"   I  Roil.  Rep.  185.  potna  eft  prMepondtrst,    (dejurth,& 

o  Fofter's  report!.  i8S.  ^.  i8.  4.  4.) 
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(4)  In  the  year  16549  dqring  the  protedlorate  of  CromwelI» 
Pon  Pataleon  Sa,  the  brother  of  the  Portuguefe  embafTadory  who 
had  been  joined  with  him  in  the  fame  commifQon,  was  tried,  con- 
vi^ed,  and  executed,  for  an  atrocious  murder.  Lord  Hale,  i .  P. 
C.  99.  approves  of  the  proceeding;  and  Mr.  J.  Fofler  (p.  188.) 
chough  a  modern  writer  of  law,  lays  it  down  that,  **  for  murder  and 
^*  other  offences  of  great  enormity,  which  are  againfl  the  light  of 
"  nature  and  the  fundamental  laws  of  all  fociety,  embaiTadors  are 
^*  certainly  liable  to  anfwer  in  the  ordinary  courfe  of  juftice,  as 
'<  other  perfons  offending  in  the  like  manner  are  :"  but  Mr.  Hume 
obferves  upon  this  cafe,  that,  *'  the  laws  of  nations  were  here 
*»  plainly  violated.'*  7  Vol.  237.  And  Vattcl  with  irrefiftiblc 
ability  contends*  that  the  univerfal  inviolability  of  an  embaifador 
is  iO  objpd^  of  much  greater  importance  to  the  world  than  their 

punifhment 


254  ^^  Rights  BqokI. 

In  yefpeft  to  civil  fuiu,  all  the  foreign  jurifts  ^gree,  that 
neither  an  cmbafladoT,  or  any  of  his  train  or  s9tmtes^  can  be 
profecttted  for  any  debt  or  contraA  in  the  courts  of  that  king* 
dqm  wherein  he  is  fent  to  rcfide.  Yet  fir  Edward  Coke 
siaintains,  that,  if  an  cmbaflador  make  a  contra^  which  ia 
good  jure  gentium^  he  (hall  anfwer  for  it  heit:  "i.  But  the 
tr^th  is,  io  few  eafes  (if  any)  had  arifen,  wlierein  tlie  privi- 
lege was  cither  claimed  or  difputed,  even  with  jregard  to  civil 
fuits,  that  our  law-^books  are  (in  general)  quite  filent  upon 
j[  2^5  ]  it  previous  to  the  reigu  of  queen  Anne }  when  an  embafia- 
dor  from  Peter  the  great,  czar  of  Mufcovy,  wa$  adualiy  ar- 
refted  and  taken  out  of  bis  coach  in  London  %  for  a  debt  of 
^fty  pounds  which  he  had  there  contra£led.    Inftead  of  ap« 

q  4  tnfl.  i5}«.  r  %i  July  i7o7.    Boyet*i  anntls  of  quees  Aaoe* 


ponifhment  for  crimes  however  contrary  to  natural  jaftiee.  "  A 
V  minifter*"  fays  that  profound  writer,  **  is  often  charged  with  a 
^'  commiffioh  difagreeable  to  the  prince  to  whom  he  is  fent.  If 
*'  this  prince  has  any  power  over  him,  and  efpedally  if  his  autho* 
^  rity  be  fovereign,  how  is  it  to  be  expeded  that  the  minifler  can 
**  execute  his  mailer's  orders  with  a  proper  freedom  of  mind, 
*«  fidelity,  and  firmnefs  ?  It  is  neceifary  he  Aioold  have  no  fnaies 
*'  to  fear,  that  he  cannot  be  diverted  from  bis  fundions  by  any 
^  chicanery.  He  niufl  have  nothing  to  hope,  and  nothing  to  fear, 
••  from  the  fovcreii^n  to  whom  he  is  fent.  Therefore,  in  order  to 
<<  the  fuccefs  of  his  minidry,  hemuft  be  independent  of  the  iavt- 
•*  reign's  authority,  and  of  the  jorifdidion  of  the  country  both 
•«  civil  and  criminal."  B.  4.  c.  7.  f.  92.  where  this  fubjed  is  dif- 
culled  in  a  moil  luminous  manner.  I'he  Romans,  in  the  in^incy  of 
their  Aate,  acknowledged  the  expediency  of  the  independence  of 
cmbaffadors ;  for  when  they  had  received  embafladors  from  the 
Tarquin  princes,  whom  they  had  dethroned,  and  had  afterwards 
dete^cd  thofe  embaffadors  in  fecretly  committing  ads  which  might 
&ave  been  confidered  as  treafon  againft  their  (late,  they  fent  them 
back  isnpuntihed  ;  upon  which  Livy  obferves,  a  ftumfuam  inftfani 
i.emmijfljjey  uibcftiumiofo  ijftnt^jus  tamen  gentium  ^uit.  Lib.  a.  c.  4* 
%Vhen  Homilcar,  qui  Romamfid$  puhlicd  H/€nirat,  was  pn^ecuted  as 
an  accomplice  in  the  aflfaflination  of  Mailiva,  Salloft  declares,//  rius 
magii  ex  aqm  bonoque  quam  ex  jure  gentium.  BeU.  Jug.  c.  3$. 
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plying  to  be  difchargcct  upon  his  privilege,  he  gave  bail  to  the 
a^ion,  and  the  next  day  complained  to  the  queen.  The  per* 
fons  who  were  concerned  in  the  arreft  were  examined  before 
Ac  privy  council  (of  which  the  lord  chief  juftice  Holt  was  at 
the  fame  time  fworn  a  member  *)  and  fevcnteen  were  com* 
mitted  to  prifon ' :  moft  of  whom  were  profecuted  by  informa* 
tioD  in  the  court  of  queen's  bench,  at  the  fuit  of  the  attorney 
general  \  and  at  their  trial  before  the  lord  chief  juftice  were 
convided  of  the  h&s  by  the  jury*,  referving  the  queftion  of 
law,  how  far  thofe  h&s  were  criminal,  to  be  afterwards  ar- 
gued before  the  judges;  which  queftion  was  never  dctermin- 
ed(5).  In  the  mean  time  theczarrefentedthisafFront  very  highly^ 
and  demanded  that  the  Hieriffof  Middlefex  and  all  others  con* 
cerned  in  the  arreft  (bould  be  puniihed  with  inftant  death  \ 
But  the  queen  (to  the  amazement  of  that  dcfpotic  court)  dU 
re£led  her  fecretary  to  inform  him,  "  that  (he  could  infli£t 
•*  no  puniftiment  upon  any,  the  meaneft,  of  her  fubjedls,  un- 
««  lefs  warranted  by  the  law  of  the  land :  and  therefore  was 
**  perfuaded  that  he  would  not  infift  upon  impoflibilities  V 
To  fatisfy  however  the  clamours  of  the  foreign  miniftcrs  (who 

•  S5  Jalj  i7eS.    /^m/.  <  17  Sq>t.  1708.    /M. 

c  159  29  July  1708.    UUL  r  II  Jan.  j/uS.     UiJ,   Mod.  Ua* 

■  S3  Od>  1708.    J6iJ»  Hift.  xvzv.  454, 

w  14  Feb.  1708.    IM. 


(5)  In  3  Burr.  1480.  lord  Mansfield  declares,  that  *'  the 
"  datute  of  qaeen  Anne  was  not  occaHoned  by  any  doubt,  whe* 
"  ther  the  law  of  nations,  particularly  the  part  relative  to 
**  pablic  minifters,  was  not  part  of  the  law  of  England,  and  the 
*«  infraftion  criminal,  nor  intended  to  vary  an  iota  of  it.*'  And 
he  proceeds  to  fay,  that  lord  Talbot,  lord  Hardwicke,  and  Ion) 
Holt,  were  clearly  of  the  fame  opinion.  But  the  infradion  of  the 
law  of  nations  can  only  be  a  mifdemeanor  puniihable  at  the  dis- 
cretion of  the  court,  by  fine,  imprifonment,  and  pillory;  and  there- 
fore lord  Mansfield  fays,  the  perfons  convi^ed  were  never  brought 
op  to  receive  judgment;  for  "  no  punifhment  would  have  been 
"  thought  by  the  czar  an  adequate  reparation.  Such  a  feiitence 
«''as  the  court  would  have  given,  he  would  have  thought  a  frefh 
*•  iniult." 
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made  it  a  common  caufe)  as  well  as  to  appeafc  tbc  wrath  of 
Peter,  a  bill  was  brought  into  parliament ',  and  afterwards 
pafTed  into  a  law ',  to  prevent  and  puniih  fuch  outrageous 
infolence  foi  the  future.  And  with  a  copy  of  this  a£l,  ele« 
gantly  engrofled  and  illuminated^  accompanied  by  a  letter  from 
the  queen,  an  embaflador  extraordinary  ^  was  commiiEoned 
to  appear  at  Mofcow  %  who  declared  <<  that  though  her  ma« 
^<  jefty  could  not  infllQ  fuch  a  puniihment  as  was  required, 
£  256  ]  **  becaufe  of  the  defe£l  in  that  particular  of  the  former  efta- 
<*  bliflied  conftitutlons  of  her  kingdom,  yet,  with  the  una* 
<*  nimous  confent  of  the  parliament,  flic  had  caufed  a  new 
«*  a£l  to  be  paffed,  to  ferve  as  a  law  for  the  future.'*  This 
humiliating  ftep  was  accepted  as  a  full  fatisfa£tion  by  the 
czar  \  and  the  offenders,  at  bis  requeft,  were  difcharged  from 
all  farther  profecution^ 

This  ftatute  ^  recites  the  arreft  which  had  been  made,  •*  in 
**  contempt  of  the  proteftion  granted  by  her  majefty,  con- 
"  trary  to  the  law  of  nations,  and  in  prejudice  of  the  r^hts 
«  and  privileges,  which  embafTadors  and  otlier  public  mini* 
"  fters  have  at  all  times  been  thereby  pofleiTed  pf,  and  ought 
^*  to  be  kept  faered  and  inviolable :"  wherefore  it  enads, 
that  for  the  future  all  procefs  whereby  the  perfon  of  any  em- 
baflador,  or  of  his  domeftic  or  domeftic  fervant  may  be  ar- 
refted,  or  his  goods  diftrained  or  feifed,  (hall  be  utterly  null 
and  void  \  and  the  perfons  profequting^  foliciting,  or  execut- 
ing fuch  procefs  fliall  be  deemed  violaters  of  the  law  of  na^ 
tions,  and  difturbers  of  the  public  repofe ;  and  ihall  fufitr 
fuch  penalties  and  corporal  puniihment  as  the  lord  chancellor 
and  the  two  chief  juftices,  or  any  two  of  them,  (hall  think 
fit  (6).  But  it  is  exprefsly  provided,  that  no  trader,  within  th( 

%  Com.  Journ.  13  Dec.  1708.  c  g  Jan.'  1709.    Boyer^  ^id. 

*  21  Apr.  1709.     Boyer,  ih'td*  '  7  Ann.  c*  is. 

k  Mr.  Whitworth. 


(6)  Perhaps  it  was  intended  as  a  compliment  to  the  czar,  thit 
ibe  offender  is  deprived  of  the  trial  by  jury ;  and  as  he  b  to  faffcr 
nsiy  corporal  p«m(hmenc  that  two  of  tbeic  three  judges  may  think 
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defcription  of  the  bankrupt  laws^  who  (hall  be  in  the  fervice 
of  any  embafladorj  (hall  be  privileged  or  prote£^ed  by  this 
ad  ;  por  fhall  any  one  be  puniihed  for  arrefting  an  embafla- 
dor's  fervant,  unlefs  his  name  be  regiftered  with  the  fecretary 
of  ftate,  and  by  him  tranfmitted  to  the  fheriffs  of  London  and 
Middlefex  (7)«  Exceptions  that  arc  ftriftly  conformable  to  the 
fights  of  embafladorsS  as  obferved  in  the  moft  civilized 
countries.  And,  in  confequence  of  this  ftatute,  thus  de- 
claring and  enforcing  the  law  of  nations,  thcfe  privileges  are 
now  held  to  be  part  of  the  law  of  the  land,  and  are  conftantly 
allowed  in  the  courts  of  common  law '.  *•    ^'  ^ 

11.  It  is  alfo  the  king's  prerogative  to  make  treaties,  leagues, 
and  alliances  with  foreign  ftates  and  princes.  For  it  is  by  the 
law  of  nations  eiTential  to  the  goodnefs  of  a  league,  that  it  be 
made  by  the  fovercign  power  ^;  and  then  it  is  binding  upon 
the  whole  community :  and  in  England  the  fovereign  power, 
quoad  iac,  is  veiled  in  the  perfon  of  the  king.  Whatever  con- 
trails therefore  he  engages  in,  no  other  power  in  the  kingdom 
can  legally  delay,  refift,  or  annul.  And  yet,  left  this  plenitude 
of  authority  ihouid  be  abufed  to  the  detriment  of  the  public^ 
the  conftitution  (as  was  hinted  before)  hath  here  interpofed 
a  check,  by  the  means  of  parliamentary  impeachment,  for 
the  punifliment  of  fuch  minifters  as  from  criminal  motives  ad* 

•  SMfe  fuaejtum  eft  m  camitum  mtmi-  S^ium  autem  ea  res  npmmnfuamtmfimt  Jt» 

TO  a  Jure  bahtndijuntf  qui  legatmm€emi'  derit^  eptimo  exanplo  i*  fuikufdam  Mttk 

tMwtur,  n»n  MS  hiftruSftw fiat  leiathff.d  olmrt^^umfuit^utltganuteneritqrdM'' 

wme*  ut  iiurojiio  cvnjulant^  in^it9rufirt§  bihert   npmenclaturam  comitum  fu§nm^ 

et  mgrutores,  Et,  fuamvis  bM/sepede-  Van  Bynkcrih.  r.  i  S*  fr^pefinm* 
ftHdtr'm  it  comitum  leeo  bohtrt  'ylutrint  f  Fitsg.  aoo.     Stra.  797. 

itgmttt  apforet  tamenfatis  eo  noti  pertine*  t  Puff.  L.  of  N.  b.  8.  c.  9*  §  C 

rr,  piiin  Ugaii  legatknijvi  officio  mnfumt, 

fit  to  int&Gt,  the  czar  would  be  induced  to  believe,  that  any  futore 
xequifition  of  inftant  death,  could  be  complied  with ;  but  as  the 
llatute  has  not  made  the  offence  felony,  of  courfe  this  puniihinenc 
cannot  extend  to  the  privation  of  lift. 

(7)  But  he  moft  beiidcs  be  a&ually  and  hmd  fidi  a  dofneltic 
lenraMU    3  Bwr.  1676.  1  Wilf*  10.  78. 

vifir 
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irife  or  conclude  any  treaty,  which  (hall  afterwards  be  j  tidged 
to  derogate  from  the  honour  and  tntefeft  of  the  nation. 

III.  Upon  the  fame  principle  the  king  has  alfo  the  fole 
prerogative  of  making  war  and  peace.  For  it  is  held  by  all 
the  writers  on  the  law  of  nature  and  nations,  diat  the  right 
of  making  war,  which  by  nature  fubfifted  in  every  individual, 
is  given  up  by  all  private  perfons  that  enter  into  fociety,*  and 
is  vefted  in  the  fovereign  power^ :  and  this  right  is  given  up, 
not  only  by  individuals,  but  even  by  the  entire  body  of  peo- 
ple, that  are  under  the  dominion  of  a  fovereign.  It  would 
indeed  be  extremely  improper,  that  any  number  of  fubje£ls 
ihould  have  the  power  of  binding  the  fupreme  magiftrate,  and 
putting  him  againft  his  will  in  a  ftate  of  war.  Whatever  hof- 
tilities  therefore  may  be  committed  by  private  citizens,  the 
ftate  ought  not  to  be  affe£^ed  thereby ;  unlefs  that  (hould 
judify  their  proceedings,  and  thereby  become  partner  in  the 
guilt.  Such  unauthorized  voluntiers  in  violence  are  not  rank- 
ed among  open  enemies,  but  are  treated  like  pirates  and  rob- 
bers :  according  to  that  rule  of  the  civil  law  ^ ;  hofies  bifimt 
qui  nobis,  aut  quibus  ms,  publice  belhtm  decrevimus :  catUri 
htrones  aut  praedones/unt*  And  the  reafon  which  is  given  by 
C  258  ]  Grotiusi,  why  according  to  the  law  of  nations  a  denunciation 
of  war  ought  always  to  precede  the  a£kual  commencement  of 
hoftilities,  is  not  fo  much  that  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right) 
.  but  that  it  may  be  certainly  clear  that  the  war  is  not  under- 
^  taken  by  private  perfons.,  but  by  the  will  of  the  whcrfe  commu- 
nity ;  whofe  right  of  willing  is  in  this  cafe  transferred  to  the 
fupreme  magiftrate  by  the  fundameutal  laws  of  fociety.  So 
that,  in  order  to  malce  a  war  completely  efFefhial,  it  is  neccf- 
fary  with  us  in  England  that  it  be  publicly  declared  and  duly 
proclaimed  by  the  king's  authority  ;  and,  then,  all  parts  of 
both  the  contending  nations,  from  the  higheft  to  the  loweft, 
arc  bound  by  it.  And  wherever  the  right  refides  of  beginning 
a  national  war,  there  aJfo  muft  refide  the  right  of  ending  it, 

k  PttO;  b.  S.  c.  6.  ^  8.  and  Bar-      <  Ff,  50.  x6.  xiS. 
beyr.  in  lee.  \  dtjurt  i.  &/>.  /.  3.  r.  3.  J  i  u 

15  or 
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or  the  power  t>f  making  peace.  And  the  fame  check  of  parlia- 
mentary impeachment,  for  improper  or  inglorious  condudlf 
in  beginning,  eondu£ling,  or  concluding  a  national  wary  is 
in  general  fuffident  to  reftratn  the  tninifters  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  BtJT,  as  the  delay  of  making  war  may  fometimes  be  de* 
trimental  to  individuals  who  have  fufiered  by  depredations 
from  foreign  potentates,  our  laws  have  in  fome  refpe^s  armed 
the  fttbjeft  with  powers  to  impel  the  prerogative;  by  dire£Hng 
the  minifters  of  the  crown  to  ifTue  letters  of  marque  and  repri- 
fal  upon  due  demand :  the  prerogative  of  granting  which  is 
nearly  related  to,  and  plainly  derived  from,  that  other  of 
making  war ;  this  being  indeed  only  an  incomplete  ftate  of 
hoftilitiesy  and  generally  ending  in  a  formal  denunciation  of 
war.  Thefe  letters  are  grantable  by  the  law  of  nations  *, 
whenever  the  fubjeds  of  one  ftate  are  opprefled  and  injured  by 
thofe  of  another ;  and  juftice  is  denied  by  that  ftate  to  which 
the  oppreflbr  belcmgs.  In  this  ca&  letters  of  marqu^  and  repri- 
ial  (words  ufed  as  fynonimous ;  and  fignifying,  the  latter  a 
uUxig  in  return,  the  former  the  palling  the  frontiers  in  order 
to  fttch  taking ')  nuy  be  obtained,  in  order  to  feife  the  bodies 
or  goods  of  thefttbje^s  of  the  ofiending  ftate,  until  fatisfadlioa 
be  made,  wherever  they  happen  to  be  found.  And  indeed  this  [  259  ] 
cuftom  of  reprifals  feems  dilated  by  nature  herfelf ;  for  which 
reafon  we  find^n  the  moft  antient  times  very  notable' inftancea 
of  it  "*.  But  here  the  neceflity  is  obvious  of  calling  in  the  fo« 
Tereign  power,  to  determine  when  reprifals  may  be  made; 
cUe  every  private  fuflFerer  would  be  a  judge  in  his  own  caufir. 
la  psnrfttance  dF  which  principle,  it  is  with  us  declared  by 
the  ftatute  4  Hen.  V.  c.  7.  that,  if  any  fubjedls  of  the  realm 
Bre  opprefled  in  the  time  of  truce  by  any  foreigners,  the  king 

k  Uid,  /.  3.  c.  «•  (4  ^  5*.  F'i**  ^"^  ^ ^  'EUtti  games  1>]r  his  fa- 

1  VuMnt.  tJt.  Marca,  ther  Keleus,  and  for  debts  due  to  maA/ 

n  See  t!ie  icconot  gifen  by  Niflor>  1 4  yrWate  Mjeas  of  the  Pylian  klagdom  i 

dtt  densih  book  of  the  IlUd,  of  the  mit  of  whichhooty  the  king  took  three 

leprifab  tnade  by  himfdf  oa  the  Epuia  fcoodied  head  of  cattle  fas  hit  owe  de- 

oetioo  I  Atta  whom  he  took  a  multj-  mand,  and  the  reft  were  equiubly  di- 

tilde  tf  <nn?fj  ae  a  (tXhUStioa  for  a  Tided  asiong  the  other  creditors. 

win 
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will  grant  mafqcte  in  due  formi  to  all  that  feel  themfelTCi 
grieved.  Which  form  is  thus  dircdlcd  to  be  obfenred :  the 
fuiFerer  muft  firft  apply  to  the  lord  privy-feal,  and  he  ihall 
make  out  letters  of  requeft  under  the  priiry-feal ;  and  if, 
after  fuch  requeft  of  fati^aflion  made,  the  pzTtj  required  do 
not  within  convenient  time  make  due  fatisfa£iioil  at  reftitu* 
tion  to  the  party  grievedi  the  lord  chancellor  ihall  make  him 
out  letters  of  marque  under  the  great  fcal ;  and  by  virtue 
of  thefe  he  may  attack  and  feife  the  property  of  the  aggrcf* 
for  nation,  without  hazard  of  being  condemned  as  a  robber 
or  pirate  (8). 


(8)  T>^  datttte  of  Hen.  V.  is  confined  to  the  time  of  a  trace 
wherein  there  is  no  exprefs  mention  that  all  marques  and^  repri* 
fals  ihall  ceafe.  This  manner  of  granting  letters  of  marqne 
I  conceive  has  long  been  difufedy  and  according  to  the  ftatnte  of 
Hen.  V.  could  only  be  granted  to  perfons  aflually  grieved4-*BQt  if, 
during  a  war,  a  fubjefl  without  atiy  Commlflion  from  the  king 
fliould  take  an  enemy's  (hip,  the  prize  would  not  be  the  property  of 
the  captor,  but  would  be  one  of  the  droits  of  admiralty,  and  would 
belong  to  the  king,  or  his  grantee  the  admiral.  Cartb.  399. 
%  JVntdd.  433.  Therefore,  to  encourage  merchants  and  others  to 
fit  oat  privateers  or  armed  (hips  in  dme  of  war,  by  various  ads  of 
parliament,  the  lord  high  admiral,  or  the  commiflioners  of  the 
admiralty*  are  empowered  to  grant  commifllons  to  the  owners  of 
fuch  (hips ;  and  the  prizes  captured  (hall  be  divided  according  to 
a  contra^  entered  into  between  the  owners  and  the  captain  and 
crew  of  the  privateer. — But  the  owners,  before  the  commiffion  iS 
granted,  (hall  give  fecurity  to  the  admiralty  to  make  compenfadon 
for  any  violation  of  treaties  between  thofe  powers  with  whom  die 
nation  is  at  peace.  And  by  the  24  Geo.  III.  c.  47.  they  (hall  alio 
give  fecurity  that  fuch  armed  iliip  (hall  not  be  employed  in 
fmuggling.  Thefe  comnuiHons  in  the  ftatutes,  and  upon  all  oc- 
cafions,  are  now  called  letters  of  marque.  29  <?«.  //.  r.  34. 
19  Geo.IIL  f.  67.  Molloy,  c.  3./  8.  Orfometimes  the  lords  of 
the  admiralty  have  this  authority  by  a  proclamation  from  the  king 
in  council,  as  was  the  cafe  in  Dec,  1780,  to  empower  them  togrant 
let^rs  of  marque  to  ftifethe  fhipi  of  the  Dutch, 

V.  Upon 
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V.  Upok  cxaftly  the  Tame  reafon  ftands  the  prerogative  of 
granting  fafe-conduclS)  without  which  by  the  law  of  nations 
no  member  of  one  fociety  has  a  right  to  intrude  into  another. 
And  therefore  PufFendorf  very  juftfy  rcfolves  ",  that  it  is  left 
in  the  power  of  all  dates,  to^  take  fuch  meafures  about  the 
admiflion  of  ftrangers,  as  they  think  convenient ;  thofe  being 
ever  excepted  who  are  driven  on  the  coafts  by  neceffity,  or  by 
any  caufe  that  defervcs  pity  or  compaffion.  Great  tendernefs 
is  (hewn  by  our  laws,  not  only  to  foreigners  in  diftrefs  (as* 
will  appear  when  we  come  to  fpeak  of  Ihipwrecks)  but  with 
regard  alfo  to  the  admiflfion  of  ftrangers  who  come  fpontane- 
oufly.  For  fo  long  as  their  nation  continues  at  peace  with 
ours,  and  they  themfefves  behave  peaceably,  they  are  under 
the  king's  proteftion  J  though  liable  to  be  fcut  home  whenever  [  ^60  3 
the  king  fees  occaGon.  But  no  fubjeft  of  a  nation  at  war 
with  us  can,  by  the  law  of  nations,  come  into  the  realm,  nor 
caa  travel  himfelf  upon  the  high  feas,  or  fend  his  goods  and 
merchandize  from  one  place  to  another,  without  danger  of 
being  feifed  by  our  fubjefts,  unlefs  he  has  letters  of  fafe- 
condu£t ;  which  by  divers  antient  ftatutes  ^  muft  be  granted 
under  the  king's  great  fcal  and  inrolled  in  chancery,  or  elfe 
are  of  no  efFe£l :  the  king  being  fuppofed  tlie  beft  judge 
of  fuch  emergencies,  as  may  deferve  exception  from  the 
general  law  of  arms.  But  paflports  under  the  king's  fign- 
manual,  or  licences  from  his  embafladors  abroad,  are  now 
more  ufuaHy  obtained,  and  are  allowed  to  be  of  equal 
validity  (9). 

B  Law  ef  N.  and  N.  b»  3.  c.  3*  § 9* 

•  15  Hoi.  VI.  c.  3.  1$  Hen.  VI.  c  8.  20 Hen.  VI.  c.  1. 


(9)  In  order  to  prevent  foreigners  from  arriving  and  continuing 
in  England  for  the  purpofcs  of  promoting  fedition  and  confufion  in 
this  coantry,  an  aft  was  pafled  33  Geo.  III.  c.  4.  which  was  to 
continue  in  force  till  ift  January  1794,  in  which  various  reilraints 
'are  impofed  upon  all  aliens  whatever. 

By  that  ftatutc  it  is  directed  and  provided*  that  all  mailers  of 
fliips,  upon  their  landing  ia  England,  fh:ill  declare  what  foreigners 

Vol.  I.  Z  they 
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Indeed  the  law  of  England,  as  a  commercial  country, 
pays  a  very  particular  regard  to  foreign  merchants  in  innume- 
rable inftances.  One!  cannot  omit  to  mention:  that  by 
magna  carta^  it  is  provided,  that  all  merchants  (unlefs  pub* 
licly  prohibited  before-hand)  fliall  have  fafe-condu£t  to  de- 
part from,  to  come  into,  to  tarry  in,  and  to  go  through  Eng- 
kind,  for  the  exercife  of  merchandize,  without  any  unrea- 
fonable  impofts,  except  in  time  of  war  :  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  fhall  be  attached  (if 
in  England)  without  harm  of  body  or  goods,  till  the  king  or 
his  chief  judiciary  be  informed  how  our  merchantsjare  treat- 
ed in  the  land  with  which  we  are  at  war ;  and,  if  ours  be  fe- 
cure  in  that  land,  they  fhall  be  fccure  in  ours.  This  fcems 
to  have  been  a  common  rule  of  equity  among  all  the  northern 
nations;  for  we  learn  from  Stiernhook**,  that  it  was  a  max- 
im among  the  Goths  and  Swedes,  "  fjuam  legem  exteri  nobis 
•*  pofuerey  eandem  illis  ponemm^*  But  it  is  fomewhat  extraor- 
dinary, that  it  ihould  have  found  a  place  in  magna  caria^  a 
mere  interior  treaty  between  the  king  and  his  natural-bom 
fubjecis:  which  occafions  the  learned  Montefquieu  to  remark 
with  a  degree  of  admiration,  "  that  the  Englifti  have  made 
[  a6i  ]  "  the  proteflion  oi  foreign  merchants  one  of  the  articles  of 

V  f •  50.  ^  Jfjun  Smen.  I.  3.  f  •  4^ 

they  have  on  board ;  and  all  foreigners  on  their  arrival  in  an  Eng- 
liih  port  fhall  give  an  account  of  their  names,  rank,  and  occupa« 
tion,  and  where  they  have  principally  refided  for  the  laft  fix  months; 
and  they  fhall  import  no  arms  or  ammanitiont  except  as  merchan- 
dize ;  and  they  fhall  not  depart  from  the  place  of  their  arrival 
without  a  pafTport  from  a  magi  Urate. 

And  his  majefty  is  empowered  to  order  that  no  aliens,  excrpt 
alien  merchants,  fhall  be  landed,  or  that  they  fhall  be  landed  j^: 
certain  places  or  under  certain  regulations ;  and  he  may  alfo  order 
any  alien  to  refide  in  a  particular  diflridl,  or  to  leave  the  kingdom 
within  a  limited  time.  For  difobedience  of  the  direflions  of  this 
ftatute,  an  alien  may  be  committed  to  gaol,  and  in  fome  cafes  may 
be  tranfported  fbr  life. 

XI  "  their 
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«  their  n/i/wfri/ liberty '."  But  indeed  it  well  juftifiesanothct 
obfervation  which  he  has  made  %  "  that  the  Englifli  know 
««  better  than  any  other  people  upon  earth,  how  to  value  at 
**  the  fame  time  thefe  three  great  advantages,  religion,  li- 
**'berty,  and  commerce.**  Very  different  from  the  genius 
of  the  Roman  people ;  who  in  their  manners,  their  confti* 
tution,  and  even  in  their  laws,  treated  commerce  as  a  diflio* 
norable  employment,  and  prohibited  the  exercife  thereof  to 
perfons  of  birth,  or  rank,  or  fortune  ^ :  and  equally  dif** 
ferent  from  the  bigotry  of  the  canonifts,  who  looked  on  trade 
as  inconfiftent  with  chridianity  %  and  determined  at  the 
council  of  Melfi,  under  pope  Urban  II,  A.  D.  1090,  that 
it  was  impoflible  with  a  fafe  confcience  to  exercife  any 
traffic,  or  follow  the  profei&on  of  the  law  *• 

These  are  the  principal  prerogatives  of  the  king  tefpeft- 
ing  this  nation's  intercourfe  with  foreign  nations  ;  in  all  of 
which  he  is  conGdered  as  the  delegate  or  reprefentative  of  his 
people.  But  in  domeftic  aiiairs  he  is  confidered  in  a  great 
variety  of  charafters,  and  from  thence  there  arifes  an  abun- 
dant number  of  other  prerogatives. 

I.  First,  he  is  a  conftituent  part  of  the  fuprcme  legifla- 
tive  power;  and,  as  fuch,  has  the  prerogative  of  rejecting 
fuch  provifions  in  parliament,  as  he  judges  improper  to  be 
pafled.  The  expediency  of  which  conftitution  has  before  been 
evinced  at  large'.  I  (hall  only  farther  remark,  that  the  king 
is  not  bound  by  any  a£l  of  parliament,  unlefs  he  be  named 
therein  by  fpecial  and  particular  words.  The  moft  general 
words  that  can  be  devifed  (<<  any  perfon  or  perfons,  bodies 

r  Sp.  L.  ao.  1 3.  let  tjfe  menater ;  MutJ!  ^uerit  ejfiy^' 

•  Jbid.  ao.  6.  jiciatmrdeeccUfia  De'u  Decret.  I.  88.  ii. 
t  NMwes  tiatalihus,  et  bcnorum  lute  w  Faljaft  foenUtntia  \IaUi]  etim  //- 

nnfpkMS,  ef  pairmonio  ditioresy  fimicio'  mtuialfcffide  cariafi  vel  negotUR  mil 

Jum  mrbibui  menimniumaterttreprobihe-  medu^  quae  fine  peceatii  ap  uUa  ratkng 

mux.  C.  4-  63.  3.  mmprmevalet.  M.  C^ntiL  spudBarpn. 

•  Hm9  mertaur  vix  aut  nunquampofefi  *• 

Pe7  fUitrt :  if  idco  rnllui  dr.filsnut de^         «  ch.  ».  pag.  IS4* 
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^*  politic,  or  corporate,  &cJ'J  afFc£k  not  him  in  the  Icaft,  if 
f  ^6z  ]  they  may  tend  toreftrain  or  diminifli  any  of  his  rights  or  in* 
terefts  y.  For  it  would  be  of  moft  mifchievous  confequencc 
to  the  public,  if  the  ftrcngth  of  the  executive  power  were 
liable  to  be  curtailed  without  it's  own  exprefs  confent,  by 
conftruftions  and  implications  of  thefubjeft.  Yet,  where  an 
a£l  of  parliament  is  exprefsly  made  for  the  prefervation  of 
public  rights  and  the  fuppreffion  of  public  wrongs,  and  does 
ilQt  interfere  with  the  cftabliflied  rights  of  the  crown,  it  is 
iaid  to  be  binding  as  well  upon  the  k^ng.as  upon  the  fubjedt': 
and,  likewife,  the  king  may  take  the  benefit  of  any  particu- 
lar aA,  though  he  be  not  cfpecially  named  \ 

.  n.  The  king  is  confidercd,  Tn  the  next  placc>  as  the  ge- 
neraliflimo,  or  the  firft  in  military  command,  within  the 
kingdom.  The  great  end  of  fociety  is  to  proteft  the  wcak- 
ncfs  of  individuals  by  the  united  ftrcngth  of  the  community: 
and  the  principal  ufe  of  government  is  to  diTC&  that  united 
ftrcngth  in.  the  beft  and  moft  effeflual  manner,  to  anfwer  the 
end  propofed;.  Monarchical  government  is  allowed  to  be  the 
fittcft  of  any  for  this  purpofe :  it  follows  therefore,  from  the 
very  end  of  it's  inllitution,  that  in  a  monarchy  the  miiiury 
power  muft  be  trufted  in  die  bands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the 
king  has  the  fole  power  of  raifing  and  regulating  fleets  and 
armies.^  Of  the  manner  in  which  they  are  raifed  and  regu* 
lated  I  (hall  fpeak  more,  when  I  .come  to  confider  the  mili- 
tary ftate.  We  arc  now  only  to  confider  the  prerogative  of 
cnlifting  and  of  govarning  them:  which  indeed  was  difputed 
and  claimed,  contrary  to  all  reafon  and  precedent,  by  the  long 
parliament  of  king  Charles  I ;  but,  upon  the  reftoration  of 
his  fon,  was  folemnly  declared  by  the  ftatute  13  Car.  11. 
c.  6.  to  be  in  the  king  alone  :  for  that  the  fole  fupreme  go- 
vernment and  command  of  the  militia  within  all  hi§  majefty's 
realms  and  dominions^  and  of  all  forces  by  fea  and  land,  and 

y  »i  R€p.  74.  ••iJ;J.  71..,  «  7  Rep.  3a, 
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t)f  all  forts  and  places  of  ftrcngth,  ever  was  and  Is  the  un- 
•doubtcd  right  of  his  majefty,  and  his  royal  prcdcceflbrs,  kings  C  ^^3  1 
and  queens  of  England ;  and  that  both  or  either  houfe  of 
parliament  cannot^  nor  ought  to>  pretend  to  the  fame. 

This  ftatute,  k  is  obrious  toobferve,  extends  not  only  tQ 
ileets  and  armies,  but  alfo  to  forts,  and  other  places  of 
ftrength,  within  the  realm ;  the  fole  prerogative  as  well  of 
cre£liiig,  as  manning  and  governing  of  which,  belongs  to 
the  king  in  his  capacity  of  general  of  the  kingdom  ^  :  and  aH 
iands  were  formerly  f\ibje£l  to  a  tax,  for  buikling  of  caftles 
wherever  the  king  thought  proper.  This  was  one  of  the  three 
-things,  from  contributing  to  the  performance  of  which  no 
lands  were  exempted ;  and  therefore  called  by  our  Saxon 
anceftors  the  trlnodu  necejjitat :  fc*  pontis  reparation  arcis  con^ 
Jlru^iOf  et  expeditio  contra  hofitm  *.  And  this  they  were  called 
upon  to  do  fo  often,  that,  as  fir  Edward  Coke  from  M.  Pa- 
ris aflures  us '',  there  were  in  the  time  of  Henry  II.  11 15 
caftles  fubfifting  in  England.  The  inconveniencies  of  which, . 
when  granted  out  to  private  fubjcfts,  the  lordly  barons  o£ 
tbofe  times,  were  fevcrely  felt  by  the  whole  kingdom  ;  for,  as 
William  of  Newburgh  remarks  in  Ac  reign  of  Iring  Stephen, 
•*  erafit  in  Anglia  qu9datfimodo  tat  reget  vei  potiw  fyranni,  quoi 
••  domini  cajidlorum  :"  but  it  was  felt  by  none  more  fenlibly 
tlian  by  two  fucceeding  princes,  king  John  and  king  Henry  III. 
And  therefore,  the  greateft  part  of  them  being  dcmoliflied 
in  the  barons'  wars,  the  kings  of  after-times  have  been  very 
cautious  of  fuffering  them  to  be  rebuilt  in  a  fortified  man« 
uer :  and  fir  Edward  Coke  lays  it  down  *,  that  no  fubjeft 
can  bmkl  a  caftle,  or  houfe  of  ftrength  imbattled,  or  other 
fortrefs  defenfible,  without  the  licence  of  the  king -5  for  the 
danger  which  might  enfue,  if  every  man  at  his  pleafure 
xsijhc  do  it. 

It  -is  partly  upon  the  fame,  and  partly  upon  a  fifcal  fouQ« 
dation,  to  fecure  his  macine  revenue,  that  the  king  has  the 

b  a  inrt.  10.  ^  2  Inft.  31. 

c  ..CoA«rs  Interpr.  tit,  cafiefforum  oft'  «  I  loft.  5* 

r^/tf.     Scld.  yan,  Akj^L  i.  42. 

Z  3  prerogative 


264  S^'be  Rights  Booic  I. 

prerogative  of  appointing  forts  and  havens^  or  fuch  places 
only,  for  perfons  and  merchandize  to  pafs  into  and  out  of 
the  realm,  as  he  in  his  wifdom  fees  proper.  By  the  feodal 
law  all  navigable  rivers  and  havens  were  computed  among 
the  regalia  ^,  and  were  fubjeft  to  the  fovereign  of  the  (late. 
And  in  England  it  hath  always  been  holden,  that  the  king  is 
lord,  of  the^  whole  (hore^,  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inlets  and  gates  of  the 
realm  "* :  and  therefore,  fo  early  as  the  reign  of  king  John, 
we  find  fliips  feifed  by  the  king's  officers  for  putting  in  at  a 
place  that  was  not  a  legal  port  *.  Thefe  legal  ports  were 
undoubtedly  at  firft  affigned  by  the  crown ;  fince  to  each  of 
them  a  court  qf  portmote  is  incident  "^j  the  jurifdi£iion  of 
which  muft  flow  from  the  royal  authority:,  the  great  ports  of 
the  fca  are  alfo  referred  to,  as  well  known  and  eftahlilhed^ 
by  ftatute  4  Hen.  IV.  c*  2o.  which  prohibits  the  landing 
elfewhere  under  pain  of  'con6fcation :  and  the  ftatute  i  Eliz, 
c.  1 1,  recites,  that  the  franchife  of  lading  and  difcharging 
had  been  frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  fran» 
chife  of  havens  and  ports,  yet  he  had  not  the  power  of  re- 
fumption,  or  of  narrowing  and  confining  their  limits  when 
once  edabliihed  ;  but  any  perfon  had  a  right  to  load  or  dif- 
charge  his  merchandize  in  any  part  of  the  haven :  whereby 
|:he  revenue  of  the  cuftoms  was  much  impaired  and  dimi« 
nifhed,  by  fraudulent  landings  in  obfcure  and  private  cor- 
ners- This  occafioned  the  ftatutes  of  i  EHz.  c.  11.  and 
13  &  14  Car.  II.  c.  II.  §  14.  which  enable  the  crown  by 
commiffion  to  afcertain  the  limits  of  all  ports,  and  to  aflign 
proper  wharfs  and  quays  in  each  port,  for  the  ezclufire 
landing  and  loading  of  merchandize. 

The  ereftion  of  beacons,  light-houfes,  and  fea-masks,  1$ 
alfo  a  branch  of  the  royal  prerogative :  whereof  the  firft  was 

*  ft  F.W.  r.  56.  Crag.  i.  15.  T5,  I  Mtdox.  hift.occh.  530, 

fi  F.  N.  B.  113.  k  4.  Inft.  148. 

k  Dav.  9.  56. 
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antiently  ufcd  in  order  to  alatm  the  country,  in  cafe  of  the 
approach  of  an  enemy ;  and  all  of  them  are  (ignally  ufeful 
in  guidihg  and  preferving  veflels  at  fca  by  night  as  well  as  by 
day.  For  this  purpofe  the  king  hath  the  exclufive  powetf 
by  commifTion  under  his  great  feal  *,  to  caufe  them  to  be 
ere£led  in  fit  and  convenient  places  °,  as  well  upon  the  lands 
of  the  fubje£l  as  upon  the  demefnes  of  the  crown :  which 
power  is  ufually  veiled  by  letters  patent  in  the  office  of  lord 
high  admiral  "•  And  by  ftatute  8  Eliz.  c,  13.  the  corpora- 
tion of  the  trinity-houfe  are  impowered  to  fet  up  any  beacons 
or  fea-marks  wherever  they  fliall  think  them  neceffary  j  and 
if  the  owner  of  the  land  or  any  other  perfon  Ihall  deftroy 
them,  or  (hall  take  down  any  fteeplej  tree,  or  other  known 
fea-mnrk,  he  (hall  forfeit  100/,  or  in  cafe  of  inability  to  pay 
it,  (hall  be  ipfofa^o  outlawed. 

To  thjs  branch  of  the  prerogative  may  alfo  be  referred  the 
power  vefied  in  his  majefty,  by  ftatutes  1 2  Car.  11.  c.  4.  and 
29  Geo.  II.  c  1 6.  of  prohibiting  the  exportation  of  arms  or 
ammunition  out  of  this  l^ngdom,  under  fevere  penalties :  and 
likewife  the  right  which  the  king  has,  whenever  he  fees  pro- 
per, of  confining  his  fubjeds  to  (lay  within  the  realm,  or  of 
recalling  them  when  beyond  the  ftas.  By  the  common  law  v, 
every  man  may  go  out  of  the  realm  for  whatever  caufe  he 
pleafeth,  without  obtaining  the  king's  leave  -,  provided  he  is 
under  no  in junftion  of  (laying  at  home  :  (which  liberty  was 
cxprefsly  declared  in  king  John's  great  charter,  though  left 
out  in  that  of  Henry  III)  but,  bccaufe  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
at  his  pleafure  may  command  him  by  his  writ  that  he  go  not 
beyond  the  feas,  or  out  of  the  realm,  without  licence  ;  and, 
if  he  do  the  contrary,  he  (hall  be  puniihed  for  difobeying  the 
king's  command.  Some  perfons  there  antiently  were,  that, 
by  reafon  of  their  ftations,  were  under  a  perpetual  prohibition 
of  going  abroad  y/ithout  licence  obtained ;  among  which  were 

1  3  Inft.  IC4.     4  Inft.  148.  n  Sid.  158.    4  Inft.  149. 

n  Rii.  C/auf,  i  RU,  JJ,  m,  42.  Pryn.         «  F*  N.  B.  85. 
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reckoned  all  peers,  on  account  of  their  being  counfcllors  of 
L  ^  J  the  crown  j  all  knights,  who  were  bound  to  defend  the  king- 
dom from  invafions ;  all  ccclefiaftics,  who  were  exprefsly 
confined  by  the  fourth  chapter  of  the  conftitutions  of  Claren- 
don, on  account  of  their  attachment  in  the  times  of  popery 
to  the  fee  of  Rome ;  all  archers  and  other  artificers,  left  they 
Ihould  inftruft  foreigners  to  rival  us  in  their  feveral  trades,  and 
manufaftures.  This  was  law  in  the  times  of  Britton  p,  who 
wrote  in  the  reign  of  Edward  I :  and  fir  Edward  Coke**  gives 
us  many  inftances  to  this  efFe£l:  in  the  time  of  Edward  III. 
In  the  fucceeding  xeign  the  affair  of  travelling  wore  a  very 
different  afpeft  :  an  aft  of  parliament  being  made  %  forbid- 
ding all  pcrfons  whatever  to  go  abroad  without  licence ;  except 
only  the  lords  and  other  great  men  of  the  realm  5  and  true 
and  notable  merchants ;  and  the  king's  foldicrs.  But  this 
aft  was  repealed  by  the  ftatute  4  Jac.  I.  c.  1 .  And  at  prefcnt 
every  body  has,  or  at  lead  aflbniv;:s,  the  liberty  of  going 
abroad  when  he  pleafes.  Yet  undoubtedly  if  the  king,  by 
writ  of  ne  exeat  regnum  (10),  under  his  great  feal  or  privy  feal, 

P  c.  123.  93  Inft.  X75.  '   5  Ric,  II.  Cf  2. 

(lO)  Jt  is  faid  in  lord  Bacon's  Ordinances,  n<>  89,  that  «'  touardi 
*'  the  la  iter  end  of  the  reign  of  king  James  the  firlt  this  writ  ww 
^'  thought  proper  to  be  granted,  not  only  in  rcrpecl  of  aiiempts 
*'  prejudicial  to  the  king  and  ftate,  (in  which  gale  the  lord  char*. 
**  cellor  granted  it  on  applicaiion  from  any  of  the  principal  fe- 
*'  cretarics,  wichout  (hewing  caufe,  or  upon  fuch  information  as 
*'  his  lorulhip  (hould  think  of  weight,)  but  alfo  in  the  cafcof  inter- 
•'  lopers  in  trade,  great  bankrupts,  in  whofe  cftatcs  nnany  fubjefls 
*'  migl.t  be  intereflcd,  in  duel?,  and  in  other  cafes  that  did  con- 
"  ccrn  multitudes  of  the  king's  fubjc^s." 

But  in  the  year  17^,  lord  chanqeUor  Talbot  declared  that 
«'  in  his  experience  he  never  knew  this  writ  of  ne  exeat  rqnua 
*<  granted  or  taken  out,  without  a  bill  firft  filed. — It  is  true,  it 
*'  was  originally  a  ftate  writ,  but  for  fomc  time,  though  not  very 
**  long,  it  has  been  made  ufc  of  in  aid  of  the  fubjeds  for  the  help- 
"  ing  of  ihem  to  juftice  j  but  it  ou^ht  not  to  be  made  ufe  of  where 
"  the  demand  is  entirely  at  law,  for  there  the  plainiiiT  has  bail. 
*'  and  he  ought  not  to  have  double  bail,  both  in  law  and  equity.** 
5  P.  Wms.^M. 
^  TJw 
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thinks  proper  to  prohibit  him  from  fo  doing;  cr  if  the  king 
fends  a  writ  to  any  man,  when  abroad,  commanding  his  re* 
turn  (i  i),and  in  either  cafe  the  fubjeft  difobcys  ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offender's 
lands  ihall  be  feifed  till  he  return;  and  then  he  is  liable  to 
fine  and  imprifonment '. 

III.  Another  capacity,  in  which  the  king  is  confidcred 
in  domeftic  affairs,  is  as  the  fountain  of  juftice  and  general 
confervator  of  the  peace  of  the  kingdom.  By  the  fountain  of 
juftice  the  law  does  not  mean  the  author  or  ori^naly  but  only 
the  Jiflributar.  Juftice  is  not  derived  from  the  king,  as  from 
}\\&free  gift ;  but  he  is  the  ft^wird  of  the  pubhc,  to  dlfpenfe 
it  to  whom  it  is  due '.  He  is  not  the  fpring,  but  the  refer-, 
voiri  from  whence  right  and  equity  are  condu£kcd,  by  a 
thoufand  channels,  to  every  individual.  The  original  power 
of  judicature,  by  the  fundamental  principles  of  fociety,  it 
lodged  in  the  fociety  at  large:  but  as  it  would  be  impra£^i«'C  26'j  ] 
cable  to  render  complete  juftice  to  every  individual,  by  the 
people  in  their  coUeciive  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  fe]e£t  magiftrates,  who  with 
more  eafe  and  expedition  can  hear  and  determine  complaints ; 

■  I  Hiwk.  P.  C.  22.  jufiitiam  faciat  unlvirfis.     Brad.  /.  j, 

t  AJtccautim  creatus  tfi  et  lleRut^  vt       (r,  x.  c.  9. 

— ' ' ■ 1- 

The  ufe  and  objeft  of  this  writ  of  ne  exeat  regno  in  chancery  at 
prefcnt  is  exadlly  the  fame  as  an  arreft  at  law  in  the  commence- 
ment of  an  a^ion,  viz.  to  prevent  the  party  from  withdrawing  his 
perfon  and  property  beyond  the  jurifdiwiion  of  the  court,  before  a 
judgment  could  be  obtained  ^nd  carried  into  execution ;  fo  where 
there  is  a  fuit  in  equity  for  a  demand^  for  which  the  defendant 
cannot  be  arretted  in  an  at^ion  at  law,  upon  an  affidavit  made  that 
there  is  reafon  to  apprehend  that  he  will  leave  the  kingdom  before 
the  contlufion  of  the  fuit,  the  chancellor  by  this  writ  will  Hop  him, 
and  will  commit  him  to  prifon.  unlsfs  he  produces  fufEcicnt  furetics 
that  he  will  abide  the  event  of  the  fuit.  See  2  Cam.  Dig,  312. 

(xi)  The  exercifc  of  this  prerogative  has  been  long  difu fed, 
and  it  is  probable  that  it  will  never  be  refumed.     For  the  ancient 
iearuing  upan  it,  fee  3  Inft.  c.  84.  agsCinft  fugitives- 
Mid 
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and  in  England  this  authority  has  immemonally  been  exer- 
cifcd  by  the  king  or  his  fubftitutes.  He  therefore  has  alone 
the  right  of  erecting  courts  of  judicature :  for,  though  the 
conftitution  of  the  kingdom  hath  intrufted  him  with  the 
whole  executive  power  of  the  laws,  it  is  impofliblC}  as  well 
as  improper,  that  he  ihould  perfonally  carry  into  execution 
this  great  and  exterllive  truft :  it  is  confequently  neceflary, 
that  courts  (hould  be  ere£ted,  to  aflitl  him  in  executing  this 
power;  and  equally  ncccHary,  that,  if  creftcd,  theyihouid 
be  ere£led  by  his  authority.  And  hence  it  is,  that  all  jurif- 
dictions  of  courts  arc  cither  mediately  or  immediately  derived 
from  the  crown,  their  proceedings  run  generally  in  the  king's 
name,  they  pafs  under  his  feal,  and  are  executed  by  his  officers. 

It  is  probable,  and  almoft  certain,  that  in  very  early  times, 
1}efore  our  conftitution  arrived  at  it's  full  perfe£lion,  our  kings 
in  perfon  often  heard  and  determined  caufes  between  party 
and  party  ( 1 2).  But  at  prefent,  by  the  long  and  uniform  ufage 
of  many  ages,  our  kings  have  delegated  their  whole  judicial 
J)Owcr  to  the  judges  of  their  feveral  courts ;  which  arc  the 
grand  depofitaries  of  the  fundamental  laws  of  the  kingdom,  and 
have  gained  a  known  and  ftated  jurifdi^iion,  regulated  by  cer- 
tain and  eftabliflied  rules,  which  the  crown  itfelf  cannot  now 
alter  but  by  a£t  of  parliament  \  And,  in  order  to  maintain 
both  the  dignity  and  independence  of  the  judges  in  the  fape- 
rior  courts,  it  is  enafted  by  the  ftatute  13  W.  III.  c.  2.  that 
their  commiflions  ihall  be  made  (not,  as  formerly,  durante 
bene  placiio,  but)  quamdiu  bene  fe  gejfennt^  and  their  falaries 
afcertained  and  eftabliflied ;  but  that  it  may  be  lawful  to  re- 
move them  on  the  addrefs  of  both  houfes  of  parliament.  And 
now,  by  the  noble  improvements  of  that  law  in  the  ftatute  of 
1  Geo.  III.  c.  23.  ena^^ed  at  the  eameft  recommendation  of 
u  208  J  t]^c  king  himfelf  from  the  throne,  the  judges  are  continued  in 
their  oiBces  during  their  good  behaviour,  notwithftanding 

o  2  Hawk.  p.  C.  2. 


(12)  See  3  vol.  41. 

any 
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any  demife  of  the  crown,  (which  was  formerly  held  *  imme- 
>liately  to  vacate  their  feats,)  ( 1 3)  and  their  full  falaries  are  ab*> 
fokitely  fecured  to  them  during  the  continuance  of  their  comw 
miflions  \  his  majcfty  having  been  plcafed  to  declare,  that 
•^  he  looked  upon  the  independence  and  uprightnefs  of  the 
-*^  judges,  as  eflential  to  the  impartial  adminiftration  of  juf» 
'*  tice  i  as  one  of  the  heft  fecurities  of  the  rights  and  liberties 
'<  of  his  fubje£is  i  and  as  moft  conducive  to  the  honour  of 


In  criminal  proceedings,  or  profccutions  for  offences,  it 
would  dill  be  a  higher  abfurdity,  if  the  king  perfonally  fate 
in  judgment ;  becaufe  in  regard  to  thefe  he  appears  in  another 
capacity,  that  of  pro/ecutor.  All  offences  are  either  againft 
the  king's  peace,  or  his  crown  and  dignity :  and  are  fo  laid  in 
every  indictment.  For  though  in  their  confequences  they 
generally  feem  (except  in  the  cafe  of  ttcafon  and  a  very  few 
others)  to  be  rather  offences  againft  the  kingdom  than  the 
Jung;  yet,  as  the  public,  which  is  an  invifible  body,  has 
xlelegated  all  it's  power  and  rights,  with  regard  to  the  execu- 
tion of  the  laws,  to  one  vifible  magiftrate,  all  affronts  to 
that  power,  and  breaches  of  thofe  rights,  are  immediately 
offences  againft  him,  to  whom  they  are  fo  delegated  by  the 

w  Lordltaym*  747.  '  Com.  Journ.  3  Mar.  1761. 


(13)  All  their  commiflions  became  vacant  upon  the  demife  of 
the  crown,  till  they  were  continued  for  fix  months  longer  by  i  Ann. 
ftat.  I.  c.  8.  When  his  majefty  was  pleafed  to  make  the  memo« 
rable  declaration  in  the  text,  he  introduced  it  by  obferving; 
**  Upon 'granting  new  commiilions  to  the  judges,  the  prefent  ftatc 
«'  of  their  offices  fell  naturally  under  confideration.  In  confe« 
**  quence  of  the  late  ad,  pafTed  in  the  reign  of  my  late  glorious 
«*  predecefTor  William  the  third,  for  fettling  the  fucceffion  to  the 
«<  crown  in  my  family,  their  commiiGons  have  been  made  during 
«<  their  good  behaviour ;  but  notwithflanding  that  wife  provifion, 
*'  their  offices  have  determined  upon  the  demife  of  the  crown,  or 
^'  at  the  expiradon  of  fix  months  afterwards  in  every  idftance  of 
'^  that  nature  which  has  happened," 

public 
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public.  He  IS  therefore  the  proper  perfon  to  profccutc  for 
all  public  offences  and  breaches  of  the  peace,  being  the  per« 
ion  injured  in  the  eye  of  the  law.  And  this  notion  wa«  ciJr- 
ricd  fo  far  in  the  old  Gothic  conftitution,  (wherein  the  king 
'U'as  bound  by  his  coronation  oath  to  confcrvc  the  peace)  that 
in  cafe  of  any  forcible  injury  offered  to  the  perfon  of  a  fellow 
fubje£lj  the  offender  was  accufed  of  a  kind  of  perjury,  in 
having  violated  the  king's  coronation  oath  j  dicehaiur  fregtjfe 
juramentum  regis  juratum  ^.  And  hence  alfo  arifes  another 
C  269  ]  branch  of  the  prerogative,  that  of  pardoning  offences ;  for  it 
M  reafonabie  that  he  only  who  is  injured  fhould  have  the 
power  of  forgiving.  Of  profecutions  and  pardons  I  fh'all 
treat  more  at  large  hereafter;  and  gnly  mention  them  here, 
in  this  curfory  manner,  to  (hew  the  conftitutional  grounds  of 
this  power  of  the  crown,  and  how  regularly  connefted  aH 
the  links  ar-c  in  this  vaft  cham  of  prerogative. 

In  this  diftinft  and  feparate  exiftence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  re- 
movable at  pleafure,  by  the  crown,  confifts  one  main  prc- 
fervative  of  the  public  liberty ;  which  cannot  fubfift  long  in 
»ny  ftate,  unlefs  the  adminiilration  of  common  juftice  be  in 
fomc  degree  feparated  both  from  the  legiflative  and  alfo  from 
the  executive  power.  Were  it  joined  with  the  legiflative, 
the  life,  liberty,  and  property,  of  the  fubjeft  would  be  in  the 
hands  of  arbitrary  judges,  whofe  dccifions  would  be  then  re- 
gulated only  by  their  own  opinions,  and  not  by  any  funda« 
mental  principles  of  law  5  v/hich,  though  legiflators  may  dc^ 
part  from,  yet  judges  arc  bound  to  obferve.  Were  it  joined 
with  the  executive,  this  union  might  fcon  be  an  over-bal- 
lance  for  the  legiflative.  For  which  reafon,  by  the  ftatute  of 
16  Car.  I.  c.  10.  which  aboliflied  tlie  court  of  ftar-chamber, 
cffcftual  care  is  taken  to  remove  all  judicial  power  out  of  the 
hands  of  the  king's  privy  council ;  who,  as  then  was  evident 

r  Stiernh.  tie  jure  Gctb.  /.  5.  e.  3.  A  was  condemned  to  be  hanged  for  bribery, 

r*otion  fomewhat  fimilar  to  this  may  be  be  was  i^x^  Jacr amentum  dcjttini  regi^JHm 

found  in  the  mirror,  c.  i.   ^5      And  gijf^,  ilfl/.  Pari,  >3  Zd-w*  IIL 
fa  aUb,  when  the  chief  juHicc  Thorpe 
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from  recent  mftances,  might  foon  be  inclined  to  pronounce  , 
that  for  law,  which  was  moft  agreeable  to  the  prince  or  his  of- 
ficers. Nothing  therefore  is  more  to  be  avoided,  in  a  free  con- 
ftitution,  than  uniting  the  provinces  of  a  judge  and  a  minifter 
of  ftate.  And  indeed,  that  the  abfolute  power,  claimed  and  ex- 
crcifed  in  a  neighbouring  nation,  is  more  tolerable  than  that 
of  the  eaftern  empires,  is  in  great  meafure  owing  to  their 
having  vefted  the  judicial  power  in  their  parliaments,  a  body 
feparate  and  di(lin£t  from  both  the  legiflative  and  executive : 
and,  if  ever  that  nation  recovers  it's  former  liberty,  it  will 
owe  iti  to  the  efforts  of  thofe  affemblies.  In  Turkey,  where 
every  thing  is  centered  in  the  fultan  or  his  minifters,  de- 
fpotic  power  is  in  it's  meridian,  and  wears  a  more  dreadful  [  270  2 
aipe£l. 

A  coNSEQXJENCE  of  this  prerogative  is  the  legal  ubiquity  of 
the  king.  His  majefty,  in  the  eye  of  the  law,  is  always  pre- 
fent  in  all  his  courts,  though  he  cannot  pcrfonally  diftributc 
jufticc*.  His  judges  are  the  mirror  by  which  the  king's 
image  is  refledied.  It  is  the  regal  office,  and  not  the  royal 
perfon,  that  is  always  prcfent  in  court,  always  ready  to  under- 
take profecutions,  or  pronounce  judgment,  for  the  benefit 
and  protedlion  of  the  fubjeft.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonfurt  ■  j  for  a  nonfuit 
is  the  defertion  of  the  fuit  or  a£lion  by  the  non-appearance  of 
the  plaintiff  in  court  (14).  For  the  fame  reafon  alfo,  in  the 
forms  of  legal  proceedings,  the  king  is  not  faid  to  appear  by 
bis  attorney f  as  other  men  do ;  for  in  contemplation  of  law 
he  is  always  prefent  in  court  ^ 

From  the  fame  original,  of  the  king's  being  the  fountain 
of  juftice,  we  may  alfo  deduce  the  prerogative  of  iffuing  pro- 
clamations, which  is  veiled  in  the  king  alone.  Thefe  pro- 
clamations have  then  a  landing  force,  when  (as  fir  Edward 

s  Fortefc.  c.  8.  a  laft.  i86*  •  Co.  Litt.  139.  ^  Finch.  L.  8z. 


(14)  But  the  attorney-general  may  enter  a  non  'vultfro/equi,  which 
lus  the  effe&  of  x  aoofuiu    &.  Litt.  1 39, 

9  Cok^ 
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Coke  obfervcs  ^)  they  are  grounded  upon  and  enforce  the 
laws  of  the  realm.  For,  though  the  making  of  laws  is  en- 
tirely the  work  of  a  diilin£t  part,  the  legiflative  branch,  of  the 
fovereign  power,  yet  the  manner,  time,  and  circumftances  of 
putting  thofe  laws  in  execution  mud  frequently  be  left  to  the 
difcretion  of  the  executive  magiftrate.  And  therefore  his 
conftitutions  or  edi£ts  concerning  thefe  points,  which  we 
call  proclamations,  are  binding  upon  the  fubje£l,  where  thej 
do  not  either  contradi£l  the  old  laws  or  tend  to  eftablifii  new 
ones ;  but  only  enforce  the  execution  of  fuch  laws  as  are  al* 
ready  in  being,  in  fuch  manner  as  the  king  (hall  judge  necef- 
fary.  Thus  the  eftabliihed  law  is,  that  the  king  may  prohibit 
any  of  his  fubje£ls  from  leaving  the  realm  :  a  proclamation 
therefore  forbidding  this  in  general  for  three  weeks,  by  laying 
r  27 1  ]  sia  embargo  upon  all  (hipping  ^n  time  of  war  **,  will  be  equally 
binding  as  an  a£l  of  parliament,  becaufe  founded  upon  a  prior 
law.  But  a  proclamation  to  lay  an  embargo  in  time  of  peace 
upon  all  veiTels  laden  with  wheat  (though  in  the  time  of  a 
public  fcarcity)  being  contrary  to  law,  and  particularly  to 
ftatute  22  Car.  II.  c.  13.  the  advifersof  fuch  a  proclamation 
and  all  perfons  a£i:ing  under  it,  found  it  nectfTary  to  be  in- 
demnified by  a  fpecial  a£l:  of  parliament,  7  Geo.  III.  c.  7.  A 
proclamation  for  difarming  papifts  is  ^Ifo  binding,  being  only 
in  execution  of  what  the  legiflature  has  firft  ordained :  but  a 
proclamation  for  allowing  arms  to  papifts,  or  for  difarming 
any  proteftant  fubje£^s,  will  not  bindj  becaufe  the  iirft 
would  be  to  aflume  a  difpcnfing  power,  the  latter  a  legifla- 
tivc  one ;  to  the  vefting  of  either  of  which  in  any  finglepcr- 
fon  the  laws  of  England  are  abfolutely  ftrangers.  Indeed  by 
^  the  ftatute  3  r  Hen.  VIII.  c.  8.  it  was  enafted,  that  the  king's 
.proclamations  fliould  have  the  force  of  afts  of  parliament :  a 
ftatute,  which  was  calculated  to  introduce  the  moft  defpotic 
tyranny ;  and  which  muft  have  proved  fatal  to  tlie  liberties 
of  this  kingdom,  had  it  not  been  luckily  repealed  in  the  mi- 
nority of  his  fucceflbr,  about  five  years  after  •• 

IV.  The  kinff  is  likewife  the  fountain  of  honour,  of  of- 
fice, and  of  privilege  ;  and  this  in  a  diflFerent  fenfe  from  that 
c  3  Utt.  162.  ^  4  Mp<3. 177.  X79.  «  Sut.  I'Edw;  VI.  c.  is. 

whewii 
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wherein  he  is  ftiled  the  fountain  of  jufticc;  for  here  he  is 
really  the  parent  of  them.  It  is  impofTible  that  government 
can  be  maintained  without  a  due  fubordination  of  rank;  that, 
the  people  may  know  and  diftinguifh  fuch  as  are  fet  over 
them,  in  order  to  yield  them  their  due  refped  and  obedience ; 
and  alfo  that  the  officers  themfelves,  being  encouraged  by 
emulation  and  the  hopes  of  fuperiority,  may  the  better  dif- 
charge  their  fun£lions  ;  and  the  law  fuppofes,  that  no  one 
can  be  fo  good  a  judge  of  their  feveral  merits  and  fervices,  as 
the  king  himfelf  who  employs  them*  It  has  therefore  in- 
truded with  him  the  folc  power  of  conferring  dignities  and 
honours,  in  confidence  that  he  will  beftow  them  upon  none, 
but  fuch  as  deferve  them.  And  therefore  all  degrees  of  no-  , 
bility,  of  knighthood,  and  other  titles,  are  received  by  im-  [  ^7^  } 
mediate  grant  from  the  crown  :  cither  exprefled  in  writing, 
by  writs  or  letters  patent,  as  in  the  creations  of  peers  and 
baronets ;  or  by  corporeal^nveftiture,  as  in  the  creation  of  a 
Cmple  knight. 

From  the  fame  principle  alfo  arifes  the  prerogative  of 
erefting  and  difpofing  of  offices :  for  honours  and  offices  are 
in  their  nature  convertible  and  fynonymous.  All  offices  un- 
der the  crown  carry  in  the  eye  of  the  law  an  honour  along 
with  them ;  becaufe  they  imply  a  fuperiority  of  parts  and . 
abiKties,  being  fuppofed  to  be  always  filled  with  thofe  that 
are  moft  able  to  execute  them.  And,  on  the  other  hand,  all 
honours  in  their  original  had  duties  or  offices  annexed  to 
them  :  an  earl,  comes,  was  the  confervator  or  governor  of  a 
county  'f  and  a  knight,  mi/es,  was  bound  to  attend  the  king 
in  his  wars.  For  the  fame  reafon  therefore  that  honours  are 
in  the  difpofal  of  the  king,  offices  ought  to  be  fo  likewifc ; 
and  as  the  king  may  create  new  titles,  fo  may  he  create  new 
offices :  but  with  this  reftriftion,  that  he  cannot  create  new 
offices  with  new  fees  annexed  to  them,  nor  annex  new  fees 
to  old  offices;  for  this  would  be  a  tax  upon  the  fubjeft, 
which  cannot  be  impofed  but  by  aft  of  parliament  ^  Where- 
fore, in  13  Hep.  IV,  a  new  office  being  created  by  the  king's 

f  a  Inft.  533. 

letters 


aya  72;^  Rights  BoOr  L 

letters  patent  for  meafuring  cloth<?,  with  a  new  fee  for  the 
fame,  the  letters  patent  were,  on  account  of  the  new  fec^  re- 
voked and  declared  void  in  parliament. 

Upon  the  fame,  or  a  like  rcafon,  the  king  has  alfo  the 
prerogative  of  conferring  privileges  upon  private  pcrfons. 
Such  as  granting  place  or  precedence  to  any  of  his  fubjefts  ( 1 5  )> 
as  fball  feem  good  to  his  royal  wifdoni  < :  or  fuch  as  con- 
verting aliens,  or  perfons  born  out  of  the  king's  dominions, 
into  denizens ;  whereby  fome  very  confiderable  privileges  of 
natural-born  fubje£ls  are  conferred  upon  them.  Such  alfo  is 
the  prerogative  of  ereding  corporations  $  whereby  a  number 
.  of  private  perfons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers,  and  immunities  in  their  politic  ca- 
C  ^73  3  ps^city,  which  they  were  utterly  incapable  of  in  their  naturak 
Of  aliens,  denizens,  natural-born,  and  naturalized  fubje£ls,I 
fliall  fpeak  more  largely  in  a  fubfequent  chapter ;  as  alfo  of  cor- 
porations at  the  clofe  of  this  book  of  our  commentaries.  I  now 
only  mention  them  incidentally,  in  order  to  remark  the  king's 
prerogative  of  making  them ;  which  is  grounded  upon  this 
foundation,  that  the  king,  having  the  folc  adminiftration  of  the 
govcrnmentin  his  hands,  is  the  bed  and  the  onlyjudgc,  in  what 
capacities,  with  what  privileges,  and  under  what  diilindiions, 
his  people  are  the  beft  qualified  to  fcrve,  and  to  aft  under  him. 
A  principle,  which  was  carried  fo  far  by  the  imperial  law,  that 
it  was  determined  to  be  the  crime  of  facrilege,  even  to  doubt 

S  4  Inft.  361. 


(15)  The  king  by  the  common  law  could  have  created  a  dake, 
earl,  &c.  and  could  have  given  him  precedence  before  all  others 
of  the  fame  rank,  a  prerogative  not  unfrequently  exercifed  in  an* 
cient  times;  but  it  was  reftrained  by  the  31  Hep.  Vill.  c.  10. 
which  fettles  the  place  or  precedence  of  all  the  nobility  and  great 
officers  of  (late.  This  (latute  does  rot  extend  to  Ireland,  where 
the  king  Hill  retains  his  prerogative  without  any  reflrifiion,  except 
the  dread  of  the  unpopularity  which  would  now  refult  from  tbeez- 
crtioD  of  it. 


Cfa.  ?♦  Pf?KK%OUS.  ft7J 

\irhether  tbe  priQCO  bad  appointed  proper  officers  in  the 
ftatc^  .  ,  •         , 

V.  Another  light,  In  which  the  laws  of  England  con- 
Cdcr  the  king  with  regard  to  domeftic  concerns,  is  as  the  ar- 
biter of   commerce.     By  commerce,    I   at   prefent  mean 
domeilic  cop:\meTce  only.  It  would  lead  me  into  too  lar|^e  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
trade,  it's  privileges,  regulations,  and  reftrid ions }  and  would 
be  alfo  quite  tefide  the  purpofc  of  thefe  commentaries,  which 
afer^  confined  to  the  laws  of  England:  whereas  no  municipal 
laws  can  be  fufficient  to  order  and  determine  the  very  c:^- 
tenGve  ancrromplicated  afFair9  of  traffic  and  merchandise ; 
neither  can  they  have  a  proper  authority  for  this  purpofc. 
For,  as  thefe  are  tranfa^i<^ns  carried  on  between  fubjedls  of 
,  independent  ftates,  the  municipal  laws  of  one  will  not  be  re- 
garded by  the  other.     For  which  reafon  the  affairs  of  com- 
merce are  regulated  by  a  law  of  their  own,  cilled  the  law 
merchant  or  ^ex  tnercatoriay  which  all  nations  agree  in  and 
take  notice  of*     And  in  particular  it  is  held  to  be  part  of  the 
law  of  England,  which  decides  the  caufes  of  merchants  by 
the  general  rules  which  obtain  in  all  commercial  countries; 
and  that  often  even  in  matters  relating  to  domeftic  trade,  as 
for  inftance  with  regard  to  the  drawingi  the  acceptafiee,  and 
the  transfer,  of  inland  bills  of  exchange  '• 

With  us  in  England,  the  king's  prerogative,  fo  far  as  it**r  .174  1 
relates  to  mere  domeftic  commerce,  will  fall  principally  un- 
der the  f o  Mowing  articles : 

First,  the  eftablifhment  of  public  marts,  or  places  of  buy- 
ing and  felling,  fucb  as  markets  and  fairs,  with  the  tolls  there->  ' 
unto  belonging.     Thefe  can  only  be  fet  up  by  virtue  of  the 
king's  grant,  or  by  long  and  immemorial  ufage  and  prefcrip- 
tion,  which  prefuppofes  fuch  a  grant  "^^    The  limitation  of* 
thefe  public  reforts,  to  fuch  time  and  fuch  place  as  may  be 

h  Difpurare  it  fr'mapAtt  jit^i'ino  pen  >  Co.  Utt.  rys.     Ld.  Rijrm.  z8x« 

0f>trttt ;  jacrJegii  enim  tnjiar  rfl,  dubUnre  154^- 

^n  is  diguui  Jit  J  fuem  eUgtrit  imperator,  ^  7.  Inft.  ftao. 

C.  9.  29.  3. 
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moft  convement  for  the  neighbourhoodi  forms  a  part  df 
oeconomies,  or  domeft^c  polity;  wluch»  confidering  the  king- 
dom as  a  large  family,  ^nd  the  king  as  the  mafter  of  it,  he 
clearly  has  a  right  to  difpofe  and  order  as  he  pleafes. 

Secondly,  the  regulation  of  weights  and  meafures. 
Thefe,  for  the  advantage  of  the  pabIiC|  ought  to  be  univer- 
fally  the  fame  throughout  the  kingdom ;  being  the  general 
criterions  which  reduce  all  things  to  the  fame  or  an  equiva* 
lent  value.  But,  as  weight  and  meafure  are  things  in  their 
mature  arbitrary  and  uncertain,  it  is  therefore  expedient  that 
they  be  reduced  to  fome  fixed  rule  or  ftandard :  which  (tand- 
ard  it  is  impoflible  to.  fix  by  any  written  law  or  oral  proclama- 
tion ;  for  no  man  can,  by  words  only,  give  another  an  ade- 
quate idea  of  a  foot-rule,  or  a  pound-weight.  It  Is  therefore 
neceflary  to  have  recourfe  to  fome  vifibte,  palpable^  material 
ftandard ;  by  forming  a  comparifon  with  which,  all  weights 
and  meafures  may  be  reduced  to  one  uniform  fize :  and  the 
prerogative  of  fixing  this  ftandard  our  antient  law  vefted  in 
the  crown,  as  in  Normandy  it  belonged  to  the  duke  K  This 
ftandard  was  originally  kept  at  Winchefter:  and  we  find  in 
the  laws  of  king  Edgar*",  near  a  century  before  the  conqueft» 
an  injonflion  that  the  one  meafure,  which  was  kept  at 
Winchefter,  (hould  be  obferved  throughout  the  realm.  Moft 
nations  have  regulated  the  ftandard  of  meafures  of  length  by 
[2753  .comparifon  with  the  parts  of  tlie  human  body ;  as  the  pahn, 
the  hand,  the  fpan,  the  foot,  the  cubit,  the  ell,  (ulnaf  or 
arm)  the  pace,  and  the  fathom.  But,  as  thefe  are  of  differ- 
ent dimenfions  in  men  of  different  proportions,  our  antient 
hiftorians  ^  inform  us,  that  a  new  ftandard  of  longitudinal 
meafure  was  afcertained  by  king  Henry  the  firft  j  who  com- 
manded that  the  u/tta  or  antient  ell,  which  anfwers  to  the 
modem  yard,  fhould  be  made  of  the  exa£t  length  of  his  own 
arm.  And,  one  ftandard  of  meafures  of  length  being  gained, 
•  all  others  arc  eafily  derived  from  thence ;  thofe  of  greater 
length  by  multiplying,  thofe  of  lefs  by  fubdividing,  that  ori- 

^  Gr,  Couftum.  c.  16,  ^  Will.  Malmib.    h  mta  Eeu.  L 

a  rtf/.  S.  Sfdm.  Htn,  t.  ^pud  WUkias.  299. 
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ginai  ftandard.    Thus,  by  the  ftatute  called  comp^Jitio  uhta^ 
rum  ei  petiicarurttj  five  prds  and  a  half  make  a  perch ;  and 
the  prd  is  fubdivided  into  three  feet^  and  each  foot  into     , 
twelve  inches ;  which  inches  will  be  each  of  the  length  of 
three  grains  of  barley.     Superficial  meafures  are  derived  by 
fquaring  thofe  of  length;  and  ttieifurcs  of  capacity  by  cubing 
them.    The  ftandard  of  weights  was  originally  taken  froiU 
corns  of  wheat,  whence  the  loweft  denomination  of  weights 
we  have  is  ftill  called  a  gtain  j  thirty-two  of  which  arc  di* 
rcfled,  by  the  ftatute  (Jailed  compofitio  menfurarum^  to  com- 
pofc  a  penny  weight,  whereof  twenty   make  an  ounce, 
twelve  ounces  a  pound,  and  fo  upwards*     And  upon  thefe 
principles  the  firft  ftandards  Ulcere  made  \  which,  being  ori- 
ginally fo  fixed  by  the  crown,  their  fubfequent  regulations 
have  been  generally  mad&by  the  king  in  parliament.    Thus, 
under  king  Richard  I,  in  his  parliament  holden  at  Weftmin- 
fter,  A..D.  1 197,  it  was  ordained  that  there  fiiould  be  only 
one  weight  and  one  meafure  throughout  the  kingdom,  and 
that  the  cuftody  of  the  ailife  or  ftandard  of  weights  and  mea- 
fures ihould  be  committed  to  certain  perfons  in  every  city  and 
borough  ^ ;  from  whence  the  antient  office  of  the  king's,  aul- 
nager  feems  to  have  been  derived,  wfiofe  duty  it  was,  for  a 
certain  fee,  to  meafure  all  cloths  made  for  fale,  till  the  office 
was  abolifhed  by  the  ftatute  11  &  12  W.  III.  c  ao.     In 
king  John's  time  this  ordinance  of  king  Richard  was  fre- 
quently difpenfed  with  for  money  1*;  which  occaConed  a  [  276  3 
provifion  to  be  made  for  inforcing  it,  in  the  great  charters. of 
l^ing  John  and  his  fon  'V.     Thefe  original  ftandards  were 
called  pondus  regis ',  and  menfura  domini  regis ' ;  and  ^fe  di- 
rc£ied  by  a  variety  of  fubfequent  ftatutes  to  be  kept  in  the 
exchequer,  and  all  weights  and  meafures  to  be  made  con- 
formable thereto*.    But,  as  fir  Edward   Coke   obfefves% 
though  this  hath  fo  often  by  authority  of  parliament  been 

•  Hovcd.  Marth.  Parii.  t  14  Eiw.  III.  ft.  1.  e.  t«.  15  Bdw« 
p  Hovcd.  A^D.  iiol.  III.  it  $•  c.  10.  16  Ric.  II.  c.  3. 
<  9  Hen.  III.  c.  15.  8  H«n.  VI,  c  5.  i£  H<n.  VI.  c.  S. 
r  Plac.  3  s  Ziw.  L  a^d  Cowf  1*1  lA  *  xx  Hen.  VII.  c.  4.    aa  Car.  U.  c.  8. 

t»rpr.  tit.fendui  regis*  *  %  Iftft*  41* 
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cna£l€(tj  jet  U  Co^i  never  be  efibfke^  i,  fo  forcibk  U  cvftam 
vith  the  muititode  ( i6). 

Thirdly,  as  money  is  die  medumi  of  commerce,  it  U  the 
king's  prerogative,  as  the  arbiter -of  demefttc  commerce,  to 
give  it  attthoritv  or  mak^  it  cunreut.  Money  is  an  univerfal 
medium,  or  common  ilarvdard^  by  coifipariCdn  wkh  which, 
the  value  of  ail  merchandize  may'  be  ^aertaiaed:  or  it  i^  a 
iign,  which  repiQe{ei)t&  the  re^j^^ive  v^li^fr  <rf  all  commodi- 
4ies»  Metals  are  well  calculated  for  this  fign,  becaufe  tb^j* 
are  durable  and  are  capable  of  many  fubdivifions :  and  a  pre^ 
cious  metal  is  ftill  better  calculated  for  this  puvpofe^  bccauie 
it  is  the  mofl:  portable.  A  metaj  is  alfo  the  moft  proper  for  a 
common  meafttre,1>ccattfe  it  can  eaftly  be  reduced  to  tbe  IsM^ae 
ftandard  in  all  nations :  and  every  pai^cular  nation  fize^  on 
it  it's  own  impreflion,  that  the  weight  ^iid  ftaadard  (wherein 
^nfifts  the  intrtnfic  vabie)  may  both  be  known  by  infpcc- 
tion  only. 

As  the  quantity  of  precious  metals  increafcs,  that  is,  the 
more  of  diem  there  isextradled  from  tlxemine^thU  univcrl4l 


(16)  The  regulation  of  wcightJ  and  mcafures  cannot  with  pro- 
priety be  referred  tatfec  king's  prerogative ;  for  from  ma^nacharta 
to  the  prefcitt  time  there  are  above  twenty  afts  of  parHatnenc  to 
fix  and  eftablifh  the  ibadard  and  uaiformity  of  weights  ^d  xnea^ 
fiires.  Two  important  cafes  upon  this  fub^fi  have  lately  been 
determined  by  the  c6\tn  of  king's  bench ;  one  was>tbat  although 
there  ha4  b«en  a  cu^om  in  a  town  to  fell  butter  by  eighteen  ounces 
to  the  poiimd*  yet  the  jury  of  the  court-leet  were  not  juiUfied  in 
£b»ing  the  butter  of  a  perfbn  who  fold  pounds  lefs  than  that,  bat 
more  than  fixtepn  ounces. each >  the  ftatutable  weight.  3  7*.  £. 
271.  In  the  other  it  was  determined,  that  no  pra£licc  or  ufa^ 
could  countervail  the  ftatutes  22  Car.  11.  c.  S.  and  22  $c  23  Car. 
li.  C.  U.  which  enad,  that  if  any  perfon  iball  either  fell  or  buy 

.  ^rainor  fait  by  ?my  other  meafure  than  the  Wincheftcr  bufheU  he 
fhaW  forfeit  forty  (hillingi,  and  alfo  the  value  of  the  graia  or 
fait  (6  fold  or  boughtH  one  half  to  tbe  poor^  tbe  otkpr  to  the  in* 
former.     Tie  King ivfe/ IMor^ a^T.R.i^q. 

c.  L    ♦•»  ;  /  ;  mcdiam 


medium  or  common  fign  will  fink  in  valve,  and  girow  lefs 

preciou9«  Above  a  thoufalid  miHions  of  bnllionarc  calculated 

to  have  been  imported  into  Europe  fvOm  America  tnkhin  leis 

than  three  centuries  \  and  the  quantity  19  daily  uicreafiiftg^ 

The  confequence  is,  that  more  money  rxyoSi  be  given  now  iat 

the  fame  commodity  than  was  given  an  hundred  years  ago.  [  277  ] 

And|  if  any  accident  were  to  diminiih  the  quantity  of  gold 

and  filver,  their  value  would  proportipnably  rife,     A  horfc, 

that  was  formerly  worth  ten  pounds,  is  now  perhaps  worth 

twenty  ;  and,  by  any  failure  of  current  fpecie,  the  price  may 

be  reduced  to  what  it  was.     Yet  is  the  horfc  in  reality  neither 

deartr  nor  cheaper  at  one  time  than  another :  for,  if  the  metal 

which  couAitutcs'  the  coin  was  formerly  twice  as  fcarce  as 

at  prefent,  the  commodity  was  then  as  dear  at  half  the  price» 

as  now  it  is  at  the  whole  (17). 


(17)  In  coniidering  the  prices  of  articles  in  antient  tiroes,  re- 
gard mqft  be  always  had  to  tke  weight  of  the  fhilling>  or  the  qnan- 
tity  of /liver  which  it  contained  at  different  periods.  From  th^ 
conqaeil  till  the  20th  year  of  Edw.  111.  a  pound  fterling  was 
a^oally  a  pound  troy  weight  of  filver,  which  was  divided  into 
twenty  fhiUings ;  io  if  ten  pounds  at  that  time  were  the  price 
of  a  hofffe*  the  fame  quantity  of  filver  was  paid  for  it  as  is  now 
given,  if  it's  price  is  thirty  pounds. 

This  therefore  is  one  great  caafe  of  the  apparent  difference  in 
the  prices  of  commodities  in  antient  and  modern  tisKS.  About 
the  year  1347,  £dw«' 111.  coined  twenty-two  {hillings  otft  of  a 
pound  ;  and  five  years  afterwards  he  coined  twenty-five  ihillings 
out  of  the  fame  ^uainticy.  Henry  V.  in  the  beginning  of  hu 
reign,  divided  the  pound  into  thirty  (hillings,  and  then  of  coafe* 
quence  each  (hilling  was  doable  the  WMght  of  a  fhillittg  at  pre<» 
fent.  Henry  Vtl.  increafed  the  number  to  forty,  which  was 
the  ftandard  number  till  the  beginning  of  the  reign  of  £lizabetlu 
She  then  coined  a  pound  of  ftefling  filver  into  fixty«two  ihillings, 
which  divifioa  has  ever  fince  remained  without  alteration  ;  fo  every 
ounce  of  coined  filver  fince  that  dme  has  been  equal  to  ^^t  ihiU 
lings  and  two-pence.  (Bte  Mom  t y  in  tbt  Indtx  u  Hume's Hiftn} 
Sr.  Adam  Smkh,  at  the  end  of  his  fird  volame,  has  given  tables 
fpecifying  the  average  prices  of  wheat  for  five-hundred  and  fiAy 
years  back,  and  has  reduced  i^  each  year  the  money  of  that  time 
iyto  the  money  of  the  prefent  day. .  But  in  lu3  calculation  he  has 

Aa  3  called 
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Thb  coining  o£  money  is  in  all  ftates  the  zEt  of  the  fove* 
reign  power ;  for  the  reafon  juft  mentioned^  that  it's  ralue 
may  be  known  on  infpe£lion.  And  with  refpe£l  to  coinage 
in  general)  there  are  three  things  to  be  confidered  therein  i 
the  materials^  the  imprei&onj  and  the  denomination. 

With  regard  to  the  materials,  fir  Edward  Coke  lays  it: 
down  ''^  that  the  money  of  England  muft  either  be  of  gold 

^  2  loft.  577* 

ealled  the  pound  fince  Elizabeth's  time  (ixty  (hillings.  Taking  it 
at  that  rate,  we  may  eafily  find  the  equivalent  in  modem  money  of 
any  fam  in  ancient  time»if  we  know  the  number  cf  ihillings  which 
weighed  a  pound>  by  this  Ample  rule ;  As  the  number  of  ihillings  in 
a  pound  at  that  time  is  to  fixty,  fo  is  any  fum  at  that  time  to  it's 
equivalent  at  prefent;  as  for  indance,  in  the  time  of  Hen.  V.  as 
thirty  ihillings  are  to  fixty  ihillings  now«  fg  ten  pounds  then  were 
equal  to  twenty  pounds  of  prefent  money.  The  increaie  la 
the  quantity  of  the  predous  metals  does  not  neceiTarily  incieafe 
the  price  of  articles  of  commerce ;  for  if  the  quantities  of  thefe  ar- 
ticles are  augmented  in  the  fame  propordon  as  the  quantity  of 
money,  it  is  clear  there  will  be  the  fame  ufe,  demands  or  price  for 
money  as  before^  and  no  effeA  will  be  produced  in  the  price  of 
commodities. 

•  If  gold  and  iilver  could  have  been  kept  in  the  country,  the  im* 
menfe  incr^afe  of  paper  currency,  or  fubiHtution  of  paper  for  coin  « 
would  have  diminished  it's  value,  and  have  increafed  the  prices  of 
labour  and  commodities  far  beyond  the  effed  that  has  been  pro* 
duced  by  the  difcovery  of  the  mines  in  America.  The  efedl 
ihey  have  produced  is  genera^  and  extended  to  the  whole  worid  ^ 
but  the  increafe  of  our  paper  has  only  a  tendency  to  lefiea  the 
value  of  money  at  home,  which  never  can  take  place  to  any  great 
degree,  as  it  will  naturally  feek  a  better  market^  or  be  carried 
where  more  will  be  given  for  it ;  and  by  the  fubilitution  of  a 
cheaper  medium  of  commerce,  the  difference  in  value  is  added  to 
the  capital  or  to  the  real  ilrength  of  the  nation.  Gold  and  filver 
form  an  infignificant  part  of  the  real  wealth  of  a  commercial 
country .  The  whole  quantity  of  fpecie  has  been  eiHrnated  at  abont 
twenty  millions  only,  not  much  more  than  what  is  nufcd  in  onQ 
year  for  the  fupport  of  govcmmenti 
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or  filvcr :  and  none  other  was  ever  ifliied  bj  the  royal  autho- 
rity  till  1672,  when  copper  farthings  and  half-pence  were 
coined  by  king  Charles  the  fecond,  and  ordered  by  proela* 
mation  to  be  current  in  all  payments,  under  the  value  of  fix- 
pence,  and  not  otherwife.  But  this  copper  coin  is  not  upon, 
the  fame  footing  with  the  other  in  many  refpefls,  particularly 
with  regard  to  the  oflence  of  counterfeiting  it.  And,  as  to 
the  filver  coin,  it  is  enaftcd  by  ftatute  14  Geo.  III.  c.  42. 
that  no  tender  of  payment  in  filver  money,  exceeding  twenty- 
five  pounds  at  one  time,  ihall  be  a  fufficient  tender  in  law, 
for  more  than  it's  value  by  weight,  at  the  rate  of  5/.  zd.  an 
ounce  (18). 

As  to  the  imprcffion,  the  damping  thereof  is  the  unquef- 
tionable  prerogative  of  the  crown :  for,  though  divers  bi** 
(hops  and  monafterieS  had  formerly  the  privilege  of  coining 
nioney,  yet,  as  fir  Matthew  Hale  obferves  %  this  was  ufually^ 
done  by  fpccial  grant  from  the  king,  or  by  prefcription  which 
fuppofes  one ;  and  therefore  was  derived  from,  and  not  in  r  278  ] 
derogation  of,  the  royal  prerogative.  Befidcs  that  they  had 
only  the  profit  of  the  coinage,  and  not  the  power  of  infti- 
tuting  either  the  imprefljon  or  denomination  j  but  had  ulu- 
ally  the  ftamp  fent  Aem  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pafs  current,  is  likewife  in, the  breaft  of  the  king 5  and,  if 
any  unufual  pieces  are  coined,  that  value  muft  be  afcertain- 
€d  by  proclamation.  In  order  to  fix  the,  value,  the  weight 
and  the  finenefs  of  the  metal  are  to  be  taken  into  confidera- 
tion  together.  When  a  given  weight  of  gold  or  filvcr  is  of  a 
given  finenefs,  it  is  then  of  the  true  ftandard  *,  and  called 

w  I  Hift.  P.  C.  191.  fettled.    The  pound^troy  of  gold,  eon. 

X  This  ftandard  hath  been  frequently  fifting  of  twenty-two  carats  (or  twenty 

varied  in  former  times  5  hut  hath  for  fourth  parts)  fine,  and  two  of  aUoy,  is 

many  years  paft  been  thns  Invariably  divided  into  forty-four  guineas  and  an 


(18)  T  bit  was  a  claafe  ina  temporary  aA,  which  was  continued 
tin  17^3'  tnc^  ^i^^c^  ^^  1  do  net  find  that  it  has  been  revived. 

A  a  4  eftcrling 
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cftefKng  or  iktfriihg  metal;  a  name  for  Vhich  ihert  arc  Va- 
rious reafons  given  ',  but  none  of  thim  entirely  fatisfa£lory. 
And  of  this  ftetling  6t  eftcrling  metal  all  the  coin  of  the 
kingdom  mtitt  be  made,  bytheftatute  25  £dw.  Ill,  c.  13. 
So  that  ike  king's  prerogative  fcemeth  not  to  extend  to  tl\^ 
debafing  or  inhancing  the  value  of  the  coin,  below  or  above 
the  'fterling  value  ' :  though  fit  Matthew  Hale  ^  tippears  to  be 
of  another  opinion  (a  r }.  The  king  may  alfo,  by  his  ptodama* 

hair  of  the  prefent  value  of  tii<  each*  logifts,  that  the  name  w'ss  derived  ftmt^ 
And  the  pound  troy  of  Alver,  coniifting  the  EJicrlingi^  or  EaAcrlingSi  as  thofe 
ci  eleven  oaiicef  and  two-pennyweights  Saxons  were  antientJy  called,  who  in- 
pure,  and  eighteen  pennyweights  aUoy,  habited  that  diftri^t  of  Germany,  now 
is  divided  into  Hxty-two  flriUingc  (See  occupied  by  the  Hanfe^towns  and  their 
Foliceson  £ngli/li  coins.}  (19)  ap|>end3gcs|  the  earliefi  Iradcts  in  zxho- 

y  Spelm  GlofT.  I03.    Dufrefne,  lit.  dern  £ur.ope  (20)« 
761.  .The  Aoft  pitofibte  opinion  feems  «  2  Inft,  577. 

to  be  th^  adopted  by  tMe  two  etymo.  «  t  Hal.  P.  C.  t94. 


(19)  Dr.  Adam  Smithy  in  his  iQedimable  work,  the  Inquiry  mto 
the  Nature  aftd  Caufes  of  the  Wealth  of  Nations,  i  vol.  39.  cells  us, 
^hat  the  *'  finglifh  pound  (lerlingin  the  time  ofBdw.  I.  contained 
<«  a  pound  Tower-weight  of  filver  of  a  known  fincnefs.  The 
**  Tower  poand  feems  to  have  been  fomeihing  toore  than  the  Roman 
<'  pound,  and  fomething  lef&  then  the  Troyes  pound.  This  lafl  was 
*«  not  introduced  into  the  mint  of  England  till  the  18th  of  Hen* 
♦«  V\ll.  The  French  livrc  contained  in  ihc  time  of  ChaHemagne 
^  a  pound  Troyes  weight  of  fiUcr  of'  a  known  iin^nefs.  The 
**  fair  of  Troyes  in  Champaign  was  at  that  titoie  frequented  hf 
'  <<  all  the  nations  of  Europe*  and  the  weights  and  aeafares  of  fii 
•*  famous  a  market  were  generally  known  and  eAeenied,'' 

(20]  Camden,  in  his  defcriptaoa  of  Scotland,  fays,  thit  it  has  been 
erroneoudy  fuppofed  that  the  word  fterling  comes  from  Stirling  in 
Scodand.  Jl  Germanis  enim,  quof  Anglt  E/ierliHgi  ah  orientali  fitu 
ntKorunts  faHa  eft  appellation  quos  Johannes  rex  ad  argent  um  in  /tutm 
furitatem  redigendujA  primus  cvoca^vit,  et  ejufmodi  ttummis  ^fterlinp 
$n  antiquis/criftis  femper  concipiuntur,  P.  ii, 

(21)  Lord  Hale  refers  to  the  cafe  of  mixed  money  in  Davies's 
Reports,  48.  in  fupport  of  his  opinion.  A  perfon  in  Ireland  had 
borrowed  too/,  of  fterling  money,  and  had  given  a  bond  to  rtpay 
it  on  a  cerudn  fatare  day.  In  the  mean  ti4ie  c^ucen  EKs.  for  the 
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tioiiy  legitimate  foreign  com,  and  make  it  current  here ;  die- 

daring  at  what  value  it  fliall  be  taken  In  payments  ^    But 

this,  I  apprehend,  ought  to  be  by  comparifon  with  the  ftand- 

ard  of  our  own  coin  3   otherwife  the  confent  of  parliament 

will  be  neceflary.    Th^e  is  at  prcfent  no  fuch  legitimated 

money  j  Portugal  coin  being  only  current  by  private  confent, 

fo  that  any  one  who  pleafcs  may  rcfufe  to  take  it  in  pay-  [  279  J 

ment.     The  king  may  alfo  at  any  time  decry,  or  cry  down^ 

any  coin  of  the  ki]:\gdom9   and  make  it  no  longer  cur« 

rent « (22). 

V.  The  king  iS|  laftly,  confidered  by  the  laws  of  England 
as  the  head  and  fupreme  govonor  of  the  national  ohurohtf 

To  enter  into  the  reafons  upon  which  this  prerogative  it 
founded  is  matter  rather  of  divinity  than  of  hw.  I  fliall  there- 
fore only  obferve  that  by  ftatute  26  Hen.  VIII.  c,  i»  (recit* 
ing  that  the  king's  majtdy  juftly  and  rightfully  is  and  ought 
to  be  the  fupreme  head  of  the  church  of  England  'j  and  fo 
had  been  recognized  by  the  clergy  of  this  kingdom  in  their 
convocation)  ic  is  enafbed,  that  the  king  fl*aU  be  reputed!  the 

»  JM*  I97«  c  t  Hal.  P.C.  197, 


parpofe  of  paying  her  armies  and  creditors  in  Irelandi  had  ooined 
mixed  or  bafe  money,  and  by  her  proclamation  had  ordered  it  to 
pafs  current*  and  Ikad  cried  down' the  former  cOiB.  The  debtor  ou 
the  appointed  day  tendered  100/.  in  this  bafe  coin  \  and  it  was  de- 
termined upon  great  confideration  that  it  was  a  legal  tender,  and 
that  the  lender  vt^zs  obliged  to  receive  it :  natural  equity  v^rould 
have  given  a  different  decifion. 

This  a£l  of  queen  Elizabeth  does  but  ifl  correfpond  with  the  flat- 
tering infcription  upon  her  tomb  :  Religio  reformata^  pax  fundata^ 
fttoneta  ad  Juum  ^valorem  reduSa^  He*  2  Inft.  578.  «; 

(a 2)  All  olHcers  of  the  revenue  are  required  to  cut  every  piece 
of  gold  com  tendered  to  them*  if  it  is  not  of  the  current  weight 
according  to  the  king's  proclamation  14  Geo.  III.  c.  70.  And  by 
13  Geo.  in.  c.  71.  any  perfon  may  cut  cou(»terfeit  gold^money» 
or  what  has  been  unlawfully  dtminiQied*  .  . 
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only  fupreme  head  in  earth  of  the  church  of  England,  and 

fliall  have,  annexed  to  the  imperial  crown  of  this  realm,  as 
well  the  title  and  ftile  thereof,  as  all  jurifdiflions,  authorities, 
and  commodities,  to  the  faid  dignity  of  fupreme  head  of  the 
church  appertaining.  And  another  ftatute  to  the  fame,  pur- 
port was  made,  i  Eliz.  Ct  i.  (23) 

Ik  virtue  of  this  authority  the  king  convenes,  prorogues, 
reftralns,'  regulates,  and  diffolves  all  eccleCadical  fynods  or 
convocations.'  This  was  an  inherent  prerogative  of  the 
crown,  long  before  the  time  of  Henry  VIII.  as  appears  by 
the  ftatute  8  Hen,  VI.  c.  i.  and  the  many^  authors,  both 
lawyers  and  hiftorians,  vouched  by  fir  Edward  Coke  ^m  So 
that  the  ftatute  25  Hen.  VIII.  c.  19.  which  reftrains  the 
convocation  from  making  or  putting  in  execution  any  canons 
repugnant  to  the  king's  prerogative,  or  the  laws,  cuftoms, 
«nd  ftatutes  of  the  realm,  was  merely  declaratory  of  the  old 
common  law  ^ :  thai  part  of  it  only  being  new,  whi^h  makes 
the  king's  royal  affcnt  aftually  neceffary  to  the  validity  of 
every  canon.  The  convocation  or  ecclefiaftical  fynod,  in 
England,  differs  confiderably  in  it's  conftitution  from  the  fy- 
nods of  other  chriilian  kingdoms :  diofe  confifting  wholly  of 
bifliops ;  whereas  with  us  the  convocation  is  the  miniature  of 
a  parliament,  wherein  the  archbifliop  prefides  with  regtl  ftatc; 
E  180  J  the  upper  houfe  of  bifhopsreprefentsthehoufeof  lords}  and 
the  lower  houfe,  compofed  of  reprefentatives  of  the  feveral 

4  4  loft.  313^  323.  •  JzRtp,  7»» 


.  (23)  As  queen  Mary  by  x  ^  2  ?h.  k  M.  c.  8.  had  repealed 
all  the  flatutes  made  in  the  time  of  her  father  derogatory  to  the  fee 
•f  Ronie«  and  had  fully  reindated  the  pope  in  all  his  former  power 
and  jurifdiflion  in  this  country;  queen  Elizabeth,  to  ihewher  attach- 
Ineut  to  the  proteftant  caufe,  by  the  firft  parliamentary  ad  of  her 
*  reign  repealed  this  ilatutc  of  queen  Mary,  and  revived  all  the 
ftatutes  relating  to  the  church  palTed  in  the  time  of  Henry  VIII. 
This  proves  how  little  at  that  tiioie  depended  upon  the  authority  of 
parliament,  which  could  accede  to  fueh  immenfe  revolutions  in  the 
courfe  of  four  or  five  year:r. 

XI  diocefes 
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diocefes  at  largc^  and  of  each  particular  chapter  therein,  re* 
iemUes  the  houfe  of  commons  with  it's  knights  of  the  ihire 
and  burgefles  ^  This  conftitution  is  faid  to  be  owing  to  the.' 
policy  of  Edward  I :  who  thereby  at  one  and  the  fame  time* 
let  in  the  inferior  clergy  to  the  privileges  of  forming  eccleC-: 
ailical  canons,  (which  before  they  had  not,)  and  alfo  intro^ 
duced  a  method  of  taxing  ecclefiaftical  benefices,  by  cqnfent 
of  convocation  s  (24}. 

'  In  the  diet  of  Sweden,  where  the  intendants;  and  alfoof  depaties,  oncof 

«.cle&iAics  form  one  of  the  branches  of  which  is  chofen  by  etery  ten  pariihes  Of 

the  icgiflatun,  the  chamber  of  the  clergy  rural  deanry.     Mod.  Un»  Hift.  axaiii* 

refeinhles  the  convocation  of  England.  18. 

it  U  compo&d  of  she  bifliops  and  fupcr«  S  Gilb.  HiA.  of  Exch.  c.  4. 


(24)  From  the  learned  Commentator's  text,  the  (ladent  would 
perhaps  be  apt  to  fuppofe  that  there  is  only  one  convocation  at  a 
time,  fittt  the  king,  before  the  meeting  of  every  new  parliament, 
diredls  his  writ  to  each  archbilhop«  to  fummon  a  convocation  in 
his  peculiar  province. 

Godolphin  fays,  that  the  convocation  of  the  province  of  York 
conilandy  correfponds,  debates,  and  concludes  the  fame  matters 
with  the  provincial  fynod  of  Canterbury,  God.  99.  fiut  they  are 
certainly  diitindt  and  independent  of  each  other;  and  when  they 
ufed  to  tax  the  clergy,  the  different  convocations  fometimes  granted 
different  fubfidies.  In  the  az  Hen.  VIII.  the  convocation  of  Can-> 
terbory  had  granted  the  king  one  hundred  thoufand  pounds ;  in 
conftderation  of  which  an  z€t  of  parliament  was  paffed,  granung 
a  {rte  pardon  to  the  clergy  for  all  fpiritual  offences, but  with  a 
provi(b  that  it  (hould  not  extend  to  the  province  of  York,  ofdeTs 
its  convocadon  would  grant  a  fubfidy  in  proportion,  or  nnlefs  it's 
clergy  would  bind  themfelves  individually  to  contribute  as  bound- 
fully.     This  flatute  is  recited  at  large  in  Gib,  Cod,  77. 

All  deans  and  archdeacons  are  members  of  the  convocadon  of 
their  province  $  each  chapter  fends  one  prober  or  reprefentadvCft 
and  the  parochial  clergy  in  each  diocefe  in  Canterbury  two  proc- 
tors ;  but  on  account  of  the  fmall  number  of  diocefes  in  the  pro- 
vince of  York,  each  archdeaconry  eleds  two  prodors.  In  York 
the  convocation  conixfts  only  of  one  houfe ;  but  in  Canterbury 
there  are  two  houfes,  of  which  the  twenty-two  bifhops  form  the 
upper  boufe ;  and  before  the  reformation^  abbots,  priors,  and  other 
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From  tlii^  ^f6rogaii^  aUb,  of  }>eing  the  head  of  the 
«harch>  arifet  the  king's  fight  of  nomination  to  vacant 
iNftoprick^i  and  certain  other  ecclefiaftical-  preferments; 
which  will  rtdre  ptop&fly  be  conOdered  when  we  come 
to  treat  of  the  dctgy.  I  (hall  only  here  obfcnrc,  that 
this  19  flow  done  in  confiqu^nce  of  the  ftjitute  25  Hen.  VIII. 
6.  ao» 

As  head  of  the  church,  the  king  is  likcwife  the  derruer 
refort  in  all  ecclefiaftical  caufes ;  an  appeal  lying  ultimate* 
ly  to  him  in  chancery  from  the  fentcnce  of  every  ecclcfi- 
aJlical  ju^ge :  which  right  ^as  rcftored  to  the  crown  by 
ftatute  25  Hen.  VIII.  c.  19.  as  will  more  fully  be  ftiewn 
befeafter  (25). 


{Bitrtd  pvelatsfti  fat  with  the  biihops.  The  lowei*  hoafe  of  convo- 
cation in  the  province  of  Caaterbury  coafiilaof  twenty- two  deans, 
£fty-three  archdeacons,  twenty -four  prodtors  for  the  chapters,  and 
forty-four  prodors  for  the  parochial  clergy.  By  8  Hen.  VI.  c.  i. 
the  clergy  in  their  attendance  upon  the  convocation  have  the  fa  mo 
privilege  in  freedom  from  arreft  as  it^  members  of  the  h9ure  of 
commons  in  their  attendance  upon  parliament.  Burn,  Cc^*u.  1  Bacn 
JlfT.  610. 

(^5)  By  that  flatute  it  is  declared,  that  for  the  future  no  appeals 
from  the  ecclefiailical  courts  of  tliis  realm  ihonld  be  made  to  the 
pope,  but  that  an  appeal  from  tiie  archbifhop's  courts  ihould  lie  to 
ihekingin  chancery;  upon  which  the  king,  as  in  appeals  from  the 
admiral's  court,  (hould  by  a  commiflion  appoint  certain  judges  or 
dclegauis  finally  to  determine  fuch  appeals.    3  vol.  66* 


Cfc.,8.  4/"  PBHSOHSb  iH 


CHAPTER.     THE     BICHTH; 


o?..tHE   KING'S   REVENUE. 


TjAVING,  in  the  preceding  chapter,  confidcred  at  largft 
^  thofe  branches  of  the  king's  preVogative,  which  con- 
tribute to  his  royal  dignity,  and  conftUute  the  executive 
power  of  the  govern fticiit,  we  proceed  t\ow  to  examine  the 
king's^-fl/ prerogatives,  or  fu'ch  as  regard  his  revenue ;  which 
the  Britifh  conftitution  hath  vefted  in  the  royal  perfon,  ia 
order  to  fupport  his  dignity  and  maintain  his  power :  being 
a  portion  which  each  fubjefl  contributes  of  his  property,  in 
order  to  fecure  the  remainder^ 

This  revenue  i«  either  ordinary,  or  extraordinary*  The 
Idog's  ordinary  revenue  is  fuch,  ^s  has  either  fubfillcd  time  • 
out  of  muid  in  the  crown ;  or  elfc  has  been  granted  by  par- 
liaments by  way  of  purchafe  or  exchange  for  fu^h  of  th« 
kill's  inherent  hereditary  revenues,  as  were  found  iiiconve- 
fkient  jio  |he  fubje£^. 

When  I  fay  that  it  has  fubfifted  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  king  is  at  prefcnt  in  tlie  ac* 
tual  poffeffion  of  the  whole  of  this  revenue.  Much  (nay,  the 
grcateft  part)  of  it  is  at  this  day  in  the  hands  of  fubjjcfts ;  to 
whom  it  has  been  granted  out  from  time  to  time  by  the  king* 
of  England :  which  has  rendered  the  crown  in  fome  mcafurc 
dependent  on  the  people  for  it*s  ordinary  fupport  and  fubfift- 
"ence.  So  that  I  muft  be  obliged  to  recount,  as  part  of  the 
Toyal  revenue,  what  lords  of  manors  and  other  fubjefts  fre- 
quently look  upon  to  be  their  own  abfolutc  inherent  rights; 
tccaufe  they  are  and  have  been  vefted  in  them  and  their  an- 
ceftors  for  ages,  though  in  reality  originally  dcrivcd.from  ^h» 
graim  4)f  our>aati«nt  princes. 

LThe 
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I.  The  firft  of  the  king's  ordinary  revenues,  vhich  I  fliall 
take  notice  of,  is  of  an  eccleiiaftical  kind  }  (as  are  alfo  the 
three  fucceeding  ones)  viz.  the  cuftody  of  the  temporaltks  of 
bifiiops:  by  which  are  meant  all  the  lay  revenues,  lands,  and 
tenements,  (in  which  is  included  his  barony)  which  belong  to 
an  archbiOiop's  or  bifhop's  fee.    And  thcfe  updi^  the  vacancy 
of  the  bifhoprick  are  immediately  the  right  of  the  king;  as  a 
confequence  of  his  prerogative  in  church  matters ;  whereby 
he  is  confidercd  as, the  founder  of  all  archbifhopricks  and  hU 
ihopricks>  to  whom  during  the  vacancy  they  revert.  And  for 
the  fame  reafon,  before  the  diflblutxon  of  abbeys,  the  king 
Lad  the  cuftody  of  the  temporalties  of  all  fuch  abbeys  and 
prbries  as  were  of  royal  foundation  (but  not  of  thofe  found« 
cd  by  fubjefts)  en  the  death  of  the  abbot  or  prior  ^.   Another 
reafon  may  alfo  be  given,  why  the  policy  of  the  law  hath 
veiled  this  cuftody  in  the  king ;  becaufe  as  the  fucceflbr  is 
not  known,  the  lands  and  pofTeflions  of  the  fea  would  be  liable 
to  fpoil  and  devaftation,  if  no  one  had  a  property  therein. 
Therefore  the  law  has  given  the  king,  not  the  temporalties 
themfelves,  but  the  cif^dy  of  the  temporalties,  till  fuch  time 
as  a  fucceflbr  is  appointed ;  with  power  of  taking  to  himfelf 
all  the  intermediate  profits,  without  any  account  of  the  fuc- 
ceflbr ;  and  with  the  right  of  prefenting  (which  the  crown 
very  frequently  exercifes)  to  fuch  benefices  and  other  prefer- 
ments as  fall  within  the  time  of  vacation  \    This  revenue  is 
of  fo  high  a  nature,  that  it  could  not  be  granted  out  to  a 
fubjefl,  before,  or  even  after,  it  accrued :  but  now  by  the 
itatute  15  Edw.  III.  ft.  4.  c.  4  &  5.  the  king  may,  after  the 
vancancy,  leafe  the  temporalties  to  the  dean  and  chapter ; 
faying  to  himfelf  all  advowfons,  efcheats,  and  the  like.    Our 
antient  kings,  and  particularly  William  Rufus,  were  not 
Only  remarkable  for  keeping  the  bifliopricks  a  long  time  va- 
cant, for  the  fake  of  enjoying  tlie  temporalties,  but  alfo  com- 
mitted  horrible  wafte  on  the  woods  and  otiier  parts  of  the 
eftate ;  and  to  crown  all,  would  never,  when  the  fee  was 
filled  up,  reilore  to  the  bifliop  his  temporalties  again  un« 
.  lefs  he  purchafed,  tkem  at  an  exorbitant  price.    To  remedy 
a  %  Jnft.  15.  k  Sut,  X7  £4w.  II.  c.  14*  f .  N.  0*  |3. 
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which,  king  Henry  the  firft '  granted  a  charter  at  the  begin-, 
nlng  of  his  reign,  promifing  neither  to  fell,  nor  let  to  farm^ 
nor  take  any  thing  from,  the  domains  of  the  church,  till  the 
fuccefTor  was  inftalled  ( i ).  And  it  was  made  one  of  the  articles 
of  the  great  charter  \  that  no  wafte  ihould  be  committed  in. 
the  temporalties  of  biihopricks,  neither  (liould  the  cuftody  of 
them  be  fold.  The  fame  is  ordained  by  the  ftatute  of  Well- 
'  minfter  the  firft ' ;  and  the  ftatute  I4  £dw.  IJL  ft.  4.  c«  4* 
(which  permits,  as  we  have  feen,  a  leafe  to  the  dean  and 
chapter)  is  ft  ill  more  explicit  in  prohibiting  the  other  exac- 
tions. It  was  alfo  a  frequent  abufe,  that  the  king  would  for 
trifling,  or  no  caufes,  -feife  the  temporalties  of  biihops,  even 
during  their  lives,  into  his  own  hands :  but  this  is  guarded 
aigainft  by  ftatute  i  Edw.  III.  ft.  2.  c.  2* 

This  revenue  of  the  king,  which  was  formerly  very  con- 
(idetable,  is  now  by  a  cuftomary  indulgence  alnioft  r^uced 
to  nothing :  for,  at  prefent,  as  foon  as  the  new  biihop  is 
confecrated  and  confirmed,-,  he  ufually  receives  the  reftitution 
of  his  temporalties  quite  entire,  and  untouched,  from  the 
king ;  and  at  the  fame  time  does  homage  to  his  fovereign : 
and  then,  and  not  fooner,  he  has  a  fee  fimple  in  his  bifliop- 
rick,  and  may  maintain  an  aAion  for  the  profits  ^ 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it, 
out  of  every  biftioprick,  that  is,  to  fend  one  of  his  chaplains 
to  be  maintained  by  the  bifliop,  or  to  have  a  penGon  allowed 
him  till  (he  bifhop  promotes  him  to  a  benefice  '.  This  is  alfi> 
in  the  nature  of  an  acknowlegement  to  the  king,  as  founder 
of  the  fee,  fince  he  had  formerly  the  fame  corody  or  penCoa 
from  every  abbey  or  priory  of  royal  foundation.  It  is,  I  ap« 
prehend,  now  fallen  into  total  difufe  j  though  fir  Matth«w 

c  MstC.  Paris.  '  Co.  Litt.  67.  341. 

'  9  Hen.  III.  c  5*  (  P.  N«  B.  130. 

9  3  Edw.  I.  C.  21. 

(f )  Bat  queen  Elizabeth  kept  the  (ee  of  Ely  vacant  19  yearn 
in  order  to  retain  the  reveone.    Str/fi^  4  vol.  jji. 
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Hale  fays  \  that  it  is  due  of  common  rights  and  tint  no 
prefcription  will  difchargc  it. 

in.  The  king  alfo»  (as  was  formerly  obfcrved ')  is  cnti-  . 
tied  to  all  the  tithes  arifing  in  extraparochial  places  ^  :  though 
r  184  ]  peihaps  it  may  be  doubted  how  far  this  article,  as  well  as 
the  laft,  can  be  properly  reckoned  a  part  of  the  king's  own 
royal  revenue ;  fince  a  corody  fupports  only  his  chaplains^ 
and  thefe  extraparochial  tithes  arc  held  under  an  implied 
truft,  that  the  king  will  diftribute  them  for  the  good  of  the 
clergy  in  general. 

IV.  The  ncitt  branch  conftfts  in  the  firft-fruits,  and 
temhsi  of  all  fptritual  preferments  in  the  kingdom ;  both  of 
which  I  Ihall  confiddt  together. 

These  were  priginally  a  part  of  the  papal  nfurpations  over 
the  clergy  of  this  kingdom  ^  firft  introduced  by  Pandalph 
the  pope's  legate^  during  the  reigne  of  king  John  and  lienry 
the  tjbirdj  in  the  fee  of  Norwich;  and  afterwards  attempted 
to  b(5  made  univerfal  by  the  popes  Clement  V  and  John  XXIT, 
^bottt  the  beginning  of  the  fourteenth  century.    The  ftrft- 
frults^  frimitiMf  or  anmOeif  were  the  firft  year's  whole  pro- 
.    fits  of  the  fpiritual  preferment,  according  tx>  a  rate  or  «a/ftr 
made  under  the  dire£iion  of  pope  Innocent  IV  by  Walter  bi- 
(hop  of  Norwich  in  38  Hen.  Ill,  and  afterwards  advanced 
in  value  by  commiflton  from  pope  Nicholas  III.  y/.  D.  1 292, 
20  Edw.  I  *  J  which  valuation  of  pope  Nicholas  is  ftiH  prc- 
ferved  in  the  exchequer*.    The  tenths,  or  decimaey  were 
the  tenth  part  of  tlie  annual  profit  of  each  living  by  the  fame 
valuation ;  which  was  alfo  claimed  by  the  holy  fee,  under 
no  better  pretence  than  a  ftrangc  mifapplication  of  that  pre- 
cept of  the  Levitical  law,  which  dire^s  ",  that  the  Lcvites 
^  •«  ftiould  oflFer  the  tenth  part  of  their  tithes  as  a  heave-ofier- 

"  ingto  the  Lord^  and  give  it  to  Aaroii  the  high  pricft.**  But 
this  claim  of  the  pope  met  with  a  vigorous  refiftance  from  the 

h  Notes  on  F.  N.  B.  above  cited.  .'  F.  N.  B.  176. 
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Engliih  parliament ;  and  a  variety  of  a£ls  Were  paflcd  to  pre- 
vent and  reftrain  it,  particularly  the  ftatute  6Hcn.  iV.  c.  i. 
which  calls  it  a  horrible  mifchief  and  damnable  cuftom.  But 
the  popifli  clergy,  blindly  devoted  to  the  will  of  a  foreign 
matter,  ftill  kept  it  on  foot ;  fometimes  more  fecretly,  fome- 
times  more  openly  and  avowedly :  fo  that  in  the  reign  of 
Henry  VIII,  it  was  computed,  that  in  the  compafs  of  fifty 
years  800,000  ducats  had  been  fcnt  to  Rome  for  firft-fruits 
only.  And,  as  the  clergy  expreffed  this  willingnefs  to  con- 
tribute fo  much  of  their  income  to  the  head  of  the  church,  it 
was  thought  proper  (when  in  the  fame  reign  the  papal  power 
was  abolifhed,  and  the  king  was  declared,  the  head  of  the 
church  of  England)  to  annex  this  revenue  to  the  crown ; 
which  was  done  by  ftatute  26  Hen.  VIII.  c.  3.  (confirmed 
by  ftatute  i  Eliz.  c.  4.)  and  a  ntw  valor  beneficiorum  was  then 
made,  by  which  the  clergy  are  at  prefent  rated  (2). 

By  thefe  laft  mentioned  ftatutes  all  vicarages  finder  ten 
pounds  a  year,  and  all  re£lories  under  ten  marks,  are  dif- 
charged  from  thh  payment  of  firft-fruits :  and  if,  in  fuch 
livings  as  continue  chargeable  with  this  payment,  the  incum- 
bent lives  but  half  a  year,  he  fliallpay  only  one  quarter  of  his 
firft-fruits ;  if  but  one  whole  year,  then  half  of  them  ;  if  a 
year  and  a  half,  three  quarters  ;  and  if  two  years,  then  the 
whole;  and  not  otherwife  (3).  Likewife  by  the  ftatute  27  Hen." 

(2)  When  the  firil-fruits  and  tenths  were  transferred  to  the 
crown  of  England,  by  26  Hen.  VIII.  c.  3.  at  die  fame  time  it  was 
ena^d,  that  commiflioners  fhould  be  appointed  in  every  diocefe* 
who  fhould  certify  the  value  of  every  ecclefiaAical  benefice  and 
preferipent  in  the  refpedive  diocefes ;  and  according  to  this  valu- 
ation* the  fird. fruits  and  tenths  were  to  be  coUeded  and  paid  in 
future.  TKi% 'Valor  6e»efichrumis  what  is  commonly  called  the 
King's  Books ;  a  tranfcript  of  which  is  given  in  Eton's  Thefauras* 
and  Bacon's  Liber  Regis. 

(3}  The  archbifhops  and  bifhops  have  four  years  allowed  for 
the  payment,  and  (hall  pay  one  quarter  every  year,  if  they  live 
lb  long  upon  the  biihoprick ;  bat  other  dignitaries  in  the  church 
pay  theirs  ia  the  fame  manner  as  redlori  and  v^cari. 
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VIII.  c.  8,  no  tenths  are  to  be  paid  for  the  firft  year,  for 
then  the  nrft-fiuits  are  due  :  and  by  other  ftatutes  of  qaeen 
Anne,  in  the  fifth  and  fizth  years  of  her  reign,  if  a  benefice 
be  under  fifty  pounds  per  annum  clear  yearly  value,  it  fhall  be 
difcharged  of  the  payment  of  firft  ^fruits  and  tenths  (4}« 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of 
their  popifli  predcccfTors^  fubjcfted  at  firft  to  a  foreign  exac- 
tion, were  afterwards,  when  that  yoke  was  fhaken  off,  liable 
to  a  like  mifapplication  of  their  revenues,  through  the  rapa- 
cious difpoGtion  of  the  then  reigning  monarch :  till  at  length 
the  ]>iety  of  queen  Aime  reftorcd  to  the  church  what  had  been 
[  286  ]  thus  iudiredly  t;iken  from  it.  This  (he  did,  not  by  remit- 
ting the  tenths  and  firft-fi  uits  entirely ;  but,  in  a  fpirit  o£ 
the  trueft  equity,  by  applying  tbefe  fupcrHuities  of  the  larger 
benefices  to  make  up  the  deficiencies  of  the  fmaller.  And  to 
this  end  flie  granted  her  royal  charter,  which  was  confirmed 
by  the  flatutc  2  Ann.  c.  ii»  whereby  all  the  revenue  of  firil- 
fruits  and  tenths  is  vefted  in  truftees  for  ever,  to  form  a  per* 
petual  fund  for  the  augmentation  of  poor  livings.  This  is 
ufually  called  queen  Anne's  bounty ;  which  has  be«xi  ftill 
farther  regulated  by  fubfequent  ftatutes^ (5;)* 

o  5  Ann.  c.  24.     6  Ann.  c  27.     i  Geo.  I.  (L  a.  c.  10.     3  Geo.  I.  c.  xo- 

(4)  A.^ter  queen  Anne  had  appropriated  the  revenue  arifing 
from  tlic  payment  of  firft-frults  and  tenths  to  the  augmentation  of 
fmall  livings,  it  was  confuiered  a  proper  extenfion  of  this  principle 

.  to  exempt  the  fmaller  livings  tro.Tj  the  incumbrance  of  thofe  de- 
mmds ;  and,  for  that  end,  the  bilhops  of  every  diocefc  were  di- 
recied  to  inquire  and  certify  into  the  exchequer  what  livings  did 
not  exceed  50/.  a  year  according  to  the  improved  vaJac  at  that 
rime;  and  it  was  further  provided,  that  fuch  livings  (hould  be  ^5^ 
charged  from  thofe  dues  in  future.  • 

(5)  Thcfe  truftees  were  ereflcd  into  a  corporation,  and  have 
authority  to  make  rules  and  orders  for  the  diHribution  of  this  fund. 
The  principal  rules  they  have  cilablifticd  are,  that  the  fum  to  be 
allowed  for  each  augment.ition,  (hall  be  200/.  to  be  laid  out  in 
land,  which  fhall  be  annexed  for  ever  to  the  livinj^  ;  and  they  Ihall 
make  this  donation/ tnil,  to  all  livings  not  exceeding  \qL  a  year  ; 
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V.  The  next  branch  of  the  king's  ordinary  r^veoue 
(which,  as  well  as  the  fubfcqucnt  branches,  is  of  a  lay  or 


then  to  ^11  livings  not  above  20/. ;  and  fo  in  order^  whilft  any  re« 
main  under  50  /•  a  year.  But  when  any  private  bcncfaftor  will 
advance  200/.  the  tra dees  will  give  another  200/.  for  the  ad* 
vancement  of  any  living  not  above  4c  /.  a  year,  though  it  (hould 
not  belong  (o  that  clafs  of  livings  which  they  are  then  augments 
ing.     2  Burn.  Ecp  L,  260, 

Though  this  w,as  a  fplendid  inftance  of  royal  munificence,  yet 
It's  operation  is  flow  and  inconfiderable  ;  for  the  number  of  livings 
certified  to  be  under  50/.  a  year,  was  nolefs  than  5597,  of  which 
2538  did  not  exceed  20/.  a  year  each,  and  1933  between  30/.  and 
50/.  a  year,  and  the  reft  between  20/.  and  30/.  j  fo  that  there  were 
5597  benefices  ip  this  country,  which  had  lefs  than  23/.  a  year 
each  upon  an  average.     Dr.  Burn  calculates  that  from  the  fund 
alone,  it  will  require  339  years  from  the  year  1714,  when  it  com- 
menced, before  all  thefe  livings  can  be  raifed  to  50/;     And  if 
private  benefa6lors  ihould  contribute  half  as  much  as  the  fund, 
(which  is  very  improbable,)  it  will  require  226  years.     But  even 
taking  this  fuppofition  to  have  been  true  ever  fince  the  eflablilh^ 
•  mcnt,  it  will  follow,  that  the  wretched  pittance  from  eact  of  5597 
livings,  both  fri>m  the  royal  bounty  and  private  benefa£lion,  can- 
not, upon  an  average,  hav«  yet  been  augmented  9/.  a  year.  2 
Burn,  E.  L.  268.     Dr.  Burn,  in  this  calculation,  computes  the 
clear  amount  cff  the  bounty  to  make  55  augmentations  yearly, 
that  is,  at  1 1 ,000  /.   a  year ;   but  Sir  John  Sinclair,   Hift.  Rev. 
3  part,  198.  fays,  that  "  this  branch  of  the  revenue  amounted  to 
**  about   14,000/.  per  annum  \  and  on  the   ift  of  January  1735, 
**  the  governors  of  that  charity  poffefTed,   befides  from  favings 
*'  and  private  benefadlions,  the  fum  of  152,500/.  of  old  South 
**   Sea  annuities,  and  4857  /.  of  cafh,  in  the  hands  of  their  trea- 
**  furcr :  the  ftate  of  that  fund  has  of  late  years  been  carefully 
'*  concealed ;  but  it  probably  yields,  at  prefent,  from  40  to  50 
**  thoufand  pounds /rr  annum,**  This  conjefture  muft  certainly  be 
very  wide   of  the  truth    of  the  cafe ;    for  the  foorce  of  this 
fond  is   fixed  and  permanent,    except  the  variation  depending 
upon  the  contingency  of  vacancies,  which  will  be  more  or  fewer 
in  different  years.    And  what  obje(fl  can  the  commifijoners  have 
ia  the  accumulation  of  this  fund  ?   For  that  accumulation  can 
©nly  arife  by  depriving  the  poor  clergy  of  the  afiiftancc  which  was 
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temporal  nature)  confifts  in  the  rents  and  profits  of  the  de- 
mefiie  lands  of  the  crown.  Thefc  dcmcfnc  lands,  terrae  do* 
nunUaks  regisy  being  eltlier  the  (hare  referved  to  the  crown  at 
tjie  original  diftribution  of  landed  property,  or  fuch  as  came 
to  it  afterwards  by  forfeitures  or  other  means,  were  antiently 
yery  large  and  .extenfives  compridng  divers  manors,  honors, 
and  lordfibips ;  the  tenants  of  which  had  very  peculiar  privi* 
leges,  as  will  be  (hewn  in  the  fecond  book  of  thef<;  commen* 
taries,  when  we  fpcak  of  the  tenure  in  antient  demefnc.  At 
prefent  they  are  contrafled  within  a  very  narrow  compafsj 
having  been  almoft  entirely  granted  away  to  private  fubje^s. 
This  has  occaGoned  the  parliament  frequently  to  interpofe  \ 
and,  particularly,  after  king  William  III  had  greatly  impo- 


intended  theni>  and  to  enrich  the  fncceflbr  at  the  expence  of 
the  wretched  incumbent  of  the  prefent  day.  Hie  condition  of 
the  poor  clergy  in  this  country  certsunly  requres  fome  farther 
national  provifion.  Neither  learning,  religion,  nor  good  morals 
can  fecure  poverty  from  contempt  in  the  minds  of  the  vulgar, 
^he  immenfe  inequality  in  the  revenues  of  the  miniflers  of  the 
gofpel,  not  always  refulting  from  piety  and  merit,  naturally 
excite  difcontent  and  prejudices  againft  the  prefent  efiabliih- 
ment  of  the  church.  If  the  whole  of  the  profits  and  emda- 
ments  of  every  benefice  for  one  year  were  appropriated  to  Lhii 
purpofe,  an  efFed  would  be  produced  in  20  or  30  years,  which 
will  require  300  by  the  prefent  plan.  This  was  what  was  originally 
underftood  by  the  firft-fruits,  and  what  adlually,  within  the  lak 
300  years,  was  paid  and  carried  out  of  the  kingdom  to  fupport 
the  fuperllition  and  folly  of  popery.  If  upon  any  promotion  to  a 
benefice  it  was  provided  that  there  (hould  be  no  vacancy  or  cef- 
fion  of  former  preferment  till  the  end  of  the  year,  who  cooM 
complain  ?  The  perfon  promoted  would  be  deprived  of  no  right 
or  property  which  he  had  previoufly  enjoyed:  and  even  if  there 
were  any  minds  fo  fanguine  as  to  confider  themfelves  certain  of 
fuccefs,  it  would  be  but  a  temporary  difappcnntment  of  their  hopes  : 
and  taxes  are  never  paid  with  fo  much  cheerfulnefs  and  alacrity 
as  upon  the  accefilon  of  good  fortune.  It  would  certainly  fooo 
yield  a  fupply  which  would  communicate  both  comfort  and  rc- 
fpe^lability  to  the  indigent  clergy, 
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veriflied  the  crown,  an  aft  paffed  %  whereby  all  ftrtmre  grants 
or  leafes  from  the  crown  for  any  longer  term  than  thirty-one 
years  or  three  lives  are  declared  to  be  void  j  except  with  re- 
gard to  houfes,  which  may  be  granted  for  fifty  years^  And 
no  reverfionary  leafe  can  be  made,  fo  as  to  exceed,  together 
with  the  eftate  in  being,  the  fame  term  of  three  lives  or  thirty- 
i>ne  years :  that  is  where  there  is  a  fubfifting  leafe,  of  which 
there  are  twenty  years  ftill  to  come,  the  king  cannot  grant  a 
future  intereft,  to  commence  after  the  expiration  of  th^c  for- 
mer, for  any  longer  tcfrm  than  eleven  years.  The  tenant 
muft  alfo  be  made  liable  to  be  punilhed  for  committing  wafte$  [  287  1 
and  the  ufuhl  rent  muft  be  refcrved,  or,  where  there  has  ufu* 
ally  been  no  rent,  one  third  of  the  clear  yearly  value  ^,  The 
misfortune  is,  that  this  aft  was,  made  too  late,  after  almoft 
every  valuable  poffeiGon  of  the  crown  had  been  granted  away 
for  ever,  or  elfe  upon  very  long  leafes ;  but  may  be  of  fome 
benefit  to  pofterity,  when  thofe  leafes  come  to  expire  (6)*  :    \ 

VT.  Hither  might  have  been  referred  the  advantages 
which  ufed  to  arife  to  the  king  from  the  profits  of  his  mi- 
litary tenures,  to  which  moft  lands  in  the  kingdom  were 
fubjeft,  till  the  ftatute  1 2  Car.  II.  c  24.  which  in  great 
meafure  abolifhed  them  all :  the  explication  of  the  nature  of 
which  tenures  muft  be  poftponcd  to  the  fecond  book  of  thefc 
commentaries-  Hither  alfo  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption:  which 
was  a  right  enjoyed  by  the  crown  of  buying  up  provifions 
and  other  necefiaries,  by  the  intervention  of  the  king's  pur- 
veyors, for  the  ufe  of  his  royal  houfliold,  at  an  appraifed  va.- 
luation,  in  preference  to  all  others,  and  even  without  confent 

p  I  Ann.  ft.  I.e.  7.  the  imperul  cccwix  could  not  be  alien- 

q  In  like  manner  by  the  civil  law,  ated,  but  only  let  to  farm*  C9J,  U  1 1* 
tlie  inheritance  oi fundi  p^rimonialet  of     /.  61 . 

(6)  By  the  26  Geo.  II T.  c.  87.  amended  by  30  Geo.  III.  c.  50. 
commiilioners  were  appointed  to  inquire  into  the  (late  and  condi-* 
tion  of  the  woods,  forefts,  and  land  revenues  belonging  to  the 
crown,  and  to  fell  fee  farm  and  other  unimproveable  rents^ 
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of  the  owner :  and  alfo  of  forcibly  impreffing  the  carriages 
and  horfes  of  the  fubjeft,  to  do  the  king's  bunnefs  on  the 
public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  fettled  price,  A  prerogative,  which  prevailed 
pretty  generally  throughout  Europe,  during  the  fcarcity  of 
gold  and  iilver,  and  the  high  valuation  of  money  confequen^ 
tial  thereupon.  In  thofe  early  times  the  king's  houihold  (as 
well  as  thofe  of  inferior  lords)  were  fupported  by  fpeciiic  ren- 
ders of  corn,  and  other  viftuals,  from  the  tenants  of  the  re- 
fpe£tive  demefnes;  and  there  was  alfo  a  continual  market  kept 
at  the  palace  gate  to  furnifh  viands  for  the  royal  ufe  ^  And 
this  anfwered  all  purpofes,  in  thofe  ages  of  fimplicity,  fo  long 
as  the  king's  court  continued  in  any  certain  place.  But  when 
'  it  removed  from  one  part  of  the  kingdom  to  another  (as  was 
formerly  very  frequently  done)  it  was  found  neccflary  to  fend 
[  288  ]  purveyors  beforehand  to  get  together  a  fufficient  quantity  of 
provifions  and  other  neceflari^s  for.  the  houfliold  :  and,  left 
the  unufual  demand  fliould  raife  them  to  an  exorbitant  price, 
the  powers  before  mentioned  were  vefted  in  thefe  purveyors: 
who  in  proccfs  of  time  very  greatly  abufcd  their  authority, 
and  became  a  great  oppreflion  to  the  fubjeft,  though  of  little 
advantage  to  the  crown  ;  ready  money  in  open  market  (when 
the  royal  refidence  was  more  permanent,  and  fpecie  began 
to  be  plenty)  being  found  upon  experience  to  be  the  beft 
proveditor  of  any.  Wherefore  by  degrees  the  powers  of  pur- 
veyance have  declined,  in  foreign  countries  as  well  as  our 
own :  and  particidarly  were  aboliflied  in  Sweden  by  Gufta- 
vus  Adolphus,  towards  the  beginning  of  the  laft  century'. 
And,  with  us  in  England,  having  fallen  into  difufe  during 
the  fufpenfion  of  monarchy,  king  Charles  at  his  rcftoratlon 
confentcd,bythcfameftatute,  to  refign  entirely  thefe  branches 
of  his  revenue  and  power :  and  the  parliament,  in  part  of 
recompenfe,  fettled  on  him,  his  heirs  and  fuccefTors,  for 
ever,  the  hereditary  excife  of  fifteen  pence  ptr  barrel  on  all 
beer  and  ale  fold  in  the  kingdom,  ami  a  proportionable  fum 
for  certain  other  liquors.     So  that  this  hereditary  excife,  the 

»  4  Irtft.  273.  «  Mod,  Un.  Hill. 'xxxiii.  220.    * 

'^  nature 


nature  of  which  (hall  be  farther  explained  iQ  the  fubroquettl 
part  of  this  chapter,  now  forms  the  fixth  branch  of  his 
majefty's  ordinary  revenue. 

VII.  A  SEVENTH  branch  might  alfo  be  computed  to  have 
arifen  from  wine  licenfes  \  or  the  rents  payable  to  the  crown 
by  fuch  perfons  as  are  licenfed  to  fell  wine  by  retale  through* 
out  England,  except  in  a  few   privileged   places.     Thefe 
were  firft  fettled  on  the  crown  by  the  ilatute   1 2  Car.  IL 
c.  25.  and,  together  with  the  hereditary  excife,  made  upth« 
equivalent  in  value  for  the  lofs  fuftained  by  the  prerogative 
in  the  abolition  of  the  military  tenures,  and  the  right  of  pre-> 
emption  and  purveyance  :  but  this  revenue  was  abolifhed  by 
the  (latute  30  Geo.  II.  c.  19.  and  an  annual  fumof  upwards 
of  7000  /.  per  annum,  ifTuing  out  of  the  new  ftamp  duties 
impofed  ou  wine  licenfesj  was  fettled  on  tlie  crown  in  it's 
ftcad. 

VIII.  An  eighth  branch  of  the  king's  ordinary  revenue  Is  p  ^80  1  * 
tifually  reckoned  to  confifl  in  the  profits  arifing  from  his 
forefts.     Forefts  are  wafte  grounds  belonging  to  the  king, 
Teplcnifiied  with  all  manner  of  beafts  of  chafe  or  vcnary  j 
which  are  under  the  king's  protefUon,  for  the  fake  x)f  his 
royal  recreation  and  delight :  and,  to  that  end,  and  for  pre- 
fervation  of  the  king's  game,  there  arc  particular  laws,  pri- 
vilege;, courts  and  offices  belonging  to   the  king's^  forefts  \ 
all  which  will  be,  in  their  turns,  explained  in  the  fubfequent 
books  of  thefe  commentaries.  What  we  are  now  to  confider 
are  only  the  profits  arifing  to  the  king  from  hence,  which 
confift  principally  in  amercements  or  fines  levied  for  offences 
againft  the  forefl-laws.     But  as  few,  if  any,  courts  of  this 
kind  for  levying  amercements"  have  been  held  firice  1632, 
8  Car.  I.  (7)  and  as,  from  the  accounts  given  of  the  proceed- 

•  Rogtr  N'^Tth,  in  hi»  life  of  lord  Trent  f^n  afwr  the  leftoratipn  f  bwl 
keeper  Nortli,  (43,  44.)  mentions  an  have  met  with  no  report  of  it's  pfOcee4- 
«yrc,  or  iter,  to  have  heen  held  fouth  of       iugs. 

(7)  This  was  one  of  the  odious  modes  adopted  by  Car.  I.  to 
raife  a  revenue  withottt  the  aid  of  parliament* 

B  b  4  ings 
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ings  in  that  court  by  our  hiftories  and  law  bck)ks  %  no  body 
would  now  wifli  to  fee  them  again  revived^  it  is  needlefs  (at 
leaft  in  this  place)  to  purfue  this  inquiry  any  farther. 

IX.  The  profits  arifing  from  the  king's  ordinary  courts 
of  juftice  make  a  ninth  branch  of  his  revenue.  And  thcfe 
confift  not  only  in  fines  impofed  upon  offenders,  forfeitures 
of  recognizances,  and  amercements  levied  upon  defaulters ; 
but  alfo  in  certain  fees  due  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  fetting  the  great  feal  to  charters,  original 
writs,  and  other  forenfic  proceedings,  and  for  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwife  to 
infurc  their  title.  As  none  of  thefe  can  be  done  without  the 
immediate  intervention  of  the  king,  by  himfelf  or  his  officers, 
the  law  allows  him  certain  perquifites  and  profits,  as  a  recom- 
penfe  for  the  trouble  he  undertakes  for  the  public.  Thcfe, 
in  procefs  of  time,  have  been  almoft  all  granted  out  to  private 
perfons,  or  elfe  appropriated  to  certain  particular  ufes:  fo  that, 
though  our  law*proceedings  are  ftill  loaded  with  their  pay- 

t  290  ]  ment,  very  little  of  them  is  now  returned  into  the  king'? 
exchequer  j  for  a  part  of  wbofe  royal  maintenance  they  were 
originally  intended.  All  future  grants  of  them,  however,  by 
the  ftatute  i  Ann.  ft.  i.  c.  7.  are  to  endure  for  no  longer 
time  than  the  prince's  life  who  grants  them* 

X.  A  TENTH  branch  of  the  king's  ordinary  revenue,  faid 
to  be  grounded  on  the  confideration  of  his  guarding  and  pro* 
te£ling  the  feas  from  pirates  and  robbers,  is  the  right  to  rojai 

J!/hf  which  are  whale  and  fturgeon  :  and  thefe,  when  either 

thrown  afliore,  or  caught  near  the  coaft,  are  the  property  of 

the  king,  on  account^  of  their  fuperior  excellence.     Indeed 

'pur  anceftors  feem  to  have  entertained  a  very  high  notion  of 

the  importance  of  this  right  j  it  being  the  prerogative  of  the 

•  kings  of  Denmark  and  the  dukes  of  Normandy " ;  and  from 

"  one  of  thefe  it  was  probably  derived  to  our  princes.     It  is  ex- 

prefsly  claimed  and  allowed  in  the  ftatute  dc  praerogatha 

•  I  Jo])ei,  967— 2989  Q  Sciernh.  dt jur^  Suewum*  A  t<  (*  '* 

t  Piow4.  3x5,  Gr,  Coufum.  »/♦  17, 
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fV^  ^.*  and  the  moft  antient  treatifes  of  law  now  ettant  maki^ 
mention  of  it '  i  though  they  feem  to  have  made  a  diftindiionr 
between  whale  and  fturgeon^  as  waa  incidentally  obferved  in* 
a  former  chapter  ^« 

XI.  Another  maritime  revenue,  and  founded  partly  upon 
die  fame  reafon  (8),  is  that  of  {hip wrecks:  which  are  alfo 
declared  to  be  the  king's  property  by  the  fame  prerogative 
ftatute  17  £dw.  II.  c.  1 1.  and  were  fo,  long  before,  at  the 
conunon  law.  It  is  worthy  obfervation,  how  greatly  the  law 
of  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
foftened  in  favour  of  the  diftrefled  proprietors.  Wreck,  by 
the  antient  common  law,  was  where  any  (hip  was  loft  at  fea^' 
and  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which 
cafe  thefe  goods,  fo  wrecked,  were  adjudged  to  belong  to  the 
king  :  for  it  was  held,  that,  by  the  lofs  of  the  ihip,  all  pro* 
perty  was  gone  out  of  the  original  owners  But  this  was 
undoubtedly  adding  forrow  to  forrow,  and  was  coofonant 
neither  to  reafon  nor  humanity.  Wherefore  it  was  firft  or*  T  201  1 
dained  by  king  Henry  L  that  if  any  perfon  efcaped  alive  out 
of  the  {hip  it  (hould/  be  no  wreck*;  and  afterwards  king 
Henry  II,  by  his  charter  ^,  declared,  that  if  on  the  coafts  of 

V  ly  Y,iw,  II.  r.  ZT.  y  Ch.  4.  page  213. 

X  Bndion.  /.  3.  e.  3.  Britton.  r.  17.  «  Dr.  &  St.  d.  1.  c.  51. 

f  leca.  /.I.  r.  4S  ^  46.     Mmorandm  •  Spelm.  Cod,  apud  Wilkioi.  305. 

Seac€h\  Hm  i^Edto,  I.  37.  prefixed  to  ^  %6  May,  ji,  Z).  1 174.     I  Rym* 

Mi/nanl*s  year  book  of  Edward  II.  Foed,  36. 

(8)  I  fhould  rather  prefume  diat  this  prerogadve  was  founded 
upon  general  principles  of  policy  and  convenience ;  for  if  every 
perfon  was  permitted  to  carry  home  what  he  found  upon  the  fea 
coaft,  the  true  owner  would  (land  a  very  poor  chance  of  recover! 
ing  back  his  property  :  therefore,  for  the  benefit  of  the  owner, 
the  law  places  it  in  the  cuftody  of  the  iherifF  or  a  public  officer  of 
the  crownj  where  it  will  be  preferred  fafcly  and  honeftly,  and  to 
whom  the  owner  is  direded  to  make  inquiries  for  the  property  he 
has  loft.-— And  at  a  time  when  a  rightful  claimant  is  defpaired  of, 
,it  is  very  properly  applied  to  the  augmenudon  of  the  public  re- 
veaoe. 

either 
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either  England,  Pot£bou,  Oleron,  or  Gafcony,  any  fhip  ihoold 
be  diftrefled)  and  either  man  er  bead  ihould  efcape  or  be  foand 
iSierein  alfve,  the  goods  ibould  remain  to  t^  owners,  if  they 
claimed  them  within  three  months ;  but  otherwife  ihould  be 
efteemed  a  wreck,  and  ihould  belong  to  the  king,  or  other 
lord  q(  the  franchife.    This  was  again  confirmed  with  im- 
frrovemcnts  by  king  Richard, the  iirft;  who,  in  the  fecond 
year  of  his  reign  ^,  not  only  eftabliihed  thefe  conceiEons,  by 
«rdainiug  that  the  owner,  if  he  was  (hipwrccked  and  efcaped, 
••  CfHf^s  res  fuas  iiheras  et  quietas  haberet^  but  alfo,  that,  if 
ke  periilled,  his  children,  or  in  default  of  them  his  brethren 
and  fiilers,  ihoukt  retain  the  property  *,  and,  in  default  of 
brother  or  fitter,  then  the  goods  ihould  remain  to  the  king"*. 
And  the  law,  as  laid  down  "Isy  Bra£ton  in  the  reign  of 
Henry  III,  feems  ilill  to  have  improved  in  it's  equity.     For 
then,  if  not  only  a  dog  (for  inftance)  efcaped,  by  which  the 
owner  might  be  difcovcred,  but  if  any  certain  mark  were  fet 
cp  the  goods,  by  which  they  might  bekiK)wn  again,  it  was  held 
to  be  no  wreck  *.    And  this  is  certainly  moil  agreeable  to  rea* 
fon ;  the  rational  claim  of  the  king  being  only  founded  upon 
this,  that  the  true  owner  cannot  be  afcertained .    Afterwards, 
in  the  itatute  of  Weftminiler  the  firil  S  the  time  of  limitation 
of  claims,  given  by  the  charter  of  Henry  II,  is  extended  to  a 
year  and  a  day,  accordhig  to  the  ufage  of  Normandy  « :  and 
it  ena<^s,  that  if  a  man,  a  dog,  or  a  cat,  efcape  alive,  the  vcfiel 
,  fhall  not  be  adjudged  a  wreck.    Thefe  animals,  as  in  Brafton, 
are  only  put  tor  examples  ^  \  for  it  is  now  held  *,    that  not 
f  292  ]  only  if  any  live  thing  efcape,  but  if  proof  can  be  made  of  the 
property  of  any  of  the  goods  or  lading  which  come  to  fhorc, 
they  ihall  not  be  forfeited  as  wreck.   The  ftatute  further  or- 
dains, that  the  ilierifF  of  the  county  ihall  be  bound  to  keep 

c  Rog.  Hoved.  \n  Rlc.  I.  ««  rr  tarn  lu^uafa  comfnditim JeRttBr  f" 

^  In  like  manner  Conltantine  the  «  £ra€t.  /.  3.  c.  3. 

greit,  finding  that  by  tUe  imperial  law  '  3  Edvr»  I.  c.  4. 

the  revenue  of  wrecks  wa*  given  10  iAt  i  Gr,  C^ufium*  c.  17. 

prince's  treafury  or  ffcut,  rcllraincd  it  ^  Flet.  /•  i.    c.  44.      2  Infl,  l67« 

by  ancclitt{C</.  11.  5.  i.)  and  ordered  5  Rep.  107. 

them  to  rem/in  to  the  owners ,  iidding  >  Hamilton  ▼•  Davles.  Truh  11  Gmm 


this  humane  expottularion,  "  '^sd  enim       III,  B»  R» 
**  jus'haleTjijias  is  alUnjcalamUatej  ut  dt 
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the  goods  a  year  and  a  day,  (as.  in  France  for  one  year,  agree- 
ably to  the  maritime  laws  of  Oleron  J,  and  in  Holland  for  a- 
year  and  a  half)  that  if  any  man  can  prove  a  property  itt 
them,  cither  in  his  own  right  or  by  right  of  reprefentation  *^j 
they  ttiM  be  reftored  to  him  without  delay  ;  but,  if  no  fuck 
property  be  proved  within  chat  time,  they  then  (hall  be  the 
king's.  If  the  goods  are  of  a  perifliable  nature,  the  iberiff 
may  fell  them,  and  the  money  (hall  be  liable  in  their  ftead  K 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchife  j  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after  tha 
year  and  day  ". 

It  is  to  be  obferved,  that,  in  order  to  conftttute  a  legal 
wreck,  the  goods  muft  come  to  land.  If  they  continue  at  fea, 
the  law  diftingui(hes  them  by  the  barbarous  and  uncouth 
.  appellations  of  jetfarriy  fiotjam^  and  Itgan*  Jctfam  is  whertf 
goods  arc  caft  into  the  fea,  and  there  (ink  and  remain 
under  water:  flotfam  is  where  they  continue  fwimming 
on  the  furfacc  of  \he  waves  :  ligan  is  where  they  are  funk' 
in  the  fca,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found 
again".  Thefe  are  alfo  the  king's  if  no  owner  appears 
to  claim  them ;  but  if  any  owner  appears,  he  is  entitled  to 
Tccover  the  poiTeflion.  For  even  if  they  be  caft  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  (hip,  the 
owner  is  not  by  this  aft  of  nece flit y  con ftrued  to  have  renoun- 
ced his  property  o :  much  lefs  can  things  ligan  be  fuppofed  to 
be  abandoned,  (ince  the  owner  has  done  all  in  his  power  to 
aiTcrt  and  retain  his  property.  Thefe  three  are  therefore 
accounted  fo  for  a  diftinft  thing  from  the  former,  that  by  the 
king's  grant  to  a  man  of  wrecks,  things  jetfam,  flotfam,  and  C  293  J 
ligan  will  not  pafs  p. 

^  z  Inft.   x68.  permanent,  ^ia  palam   eft^  eat  non  e9 

1  Plowd.  166.  anmo  cjicif  qmd  quit  habere  utliU     Infi^ 

(n  a  Inft.  16S.  Bro.  Jbr.  tit.  If  reck,  a.  u  §48. 

*  5  Rep.  io6.  p  5  Rep.  io8» 

o  S^uae  enifu  ret  In  ttrnpefiate^  levanm ' 

Wrecks, 
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'  Wrecks,  in  their  legal  sjcccptation,  arc  at  prefcnt  not 
▼cry  frequent :  for,  if  any  goods  come  to  land,  it  rarely  hap- 
pens, fmcc  the  improvement  of  commerce,  navigation,  and 
correfpondcnce,  that  the  owner  is  not  able  to  afTert  hi$  pro- 
perty within  the  year  and  day  limite^  by  law.  And  in  order 
toprcferve  this  property  entire  for  him,  and  if  poffible  to  pre- 
vent wrecks  at  all,  our  laws  have  made  many  very  humane 
regulations ;  in  a  fpirit  quite  oppofite  to  thofe  favage  laws, 
which  formerly  prevailed  in  all  the  northern  regions  of  Eu- 
rope, and  a  few  years  ago  were  ftiU  faid  to  fubfift  on  the 
toafts  of  the  Baltic  fea,  permitting  the  inhabitants  to  feize 
Dn  whatever  they  could  get  as  lawful  prize:  or,  as  an  author 
of  their  own  expreffes  it,  *'  in  naufragorum  nuferia  ei  cala^ 
«'  nutate  tanquam  vultures  ad  praedam  eurrere^J*  For  by 
the  ftatute  27  Edw.  III.  c.  13.  if  any  (hip  be  loft  on  the 
|hore,  and  the  goods  come  to  land  (which  cannot,  fays  the 
ftatute,  be  called  wreck)  they  fliall  be  prefently  delivered  to 
tlie  merchants,  paying  only  a  reafonable  reward  to  thofe  that 
faved  and  preferved  tliem,  which  is  entitled  ^/v/?^^.  Alfo  by 
the  common  law,  if  any  perfons  (other  than  the  flierifF)  take 
any  goods  fo  caft  on  fliore,  which  are  not  legal  wreck,  the 
owners  might  have  a  commiflion  to  inquire  and  find  them 
put,  and  compel  them  to  make  reftitution  ^  And  by  ftatute 
.12  Ann,  ft.  2.  c.  1 8.  confirmed  by  4  Geo.  I.  c.  1 2.  in  order 
to  aflift  the  diftreiTed,  and  prevent  the  fcandalous  illegal  prac- 
tices on  fome  of  our  fea  coafts,  (too  fimilar  to  thofe  on  the 
Saltic,)  it  is  enabled,  that  all  head-ofEcers  and  othqrs  of 
(owns  near  the  fea  fhall,  upon  applicfation  made  to  them, 
fummon  as  many  hands  as  are  neceffary,  and  fend  them  to 
the  relief  of  any  fhip  in  diftrefs,  on  forfeiture  of  loo/.  and, 
in  cafe  of  afliftance  given,  falvage  (hall  be  paid  by  the  owners, 

t  to  be  affelTed  by  three  neighbouring  jufticcs.     All  perfons 

that  fecrete  any  goods  fhall  forfeit  their  treble  value :  and  if 

r  204  1  they  wilfully  do  any  acl  whereby  the  fhip  is  loft  or  deftroycd, 
by  making  holes  in  her,  ftealing  her  pumps,  or  otherwifc, 
they  are  guilty  of  felony,  without  benefit  of  clergy.  Laftly, 
by  the  ftatute  26  Geo.  II.  c.  19.  plundering  any  vefTel  either 

9  StScnih*  d$  jurt  Sueoth  /•  $•  ot  5«    .  f  F.  K*  B»  1  ii* 
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m  dlftrefs,  or  wrecked,  and  whether  any  living  creature  be 
onboard,  or  notj  (for,  whether  wreck  or  othcrwifc,  it  is  clearly 
not  the  property  of  the  populace,)  fuch  plundering,  I  fay,  or 
preventing  the  efcape  of  any  perfon  that  endeavours  to  fave  his 
life,  or  wounding  him  with  intent  to  deftroy  him,  or  putting 
oat  falfe  lights  in  order  to  bring  any  veflel  into  danger,  arc 
all  declared  to  be  capital  felonies ;  in  like  manner  as  the  de- 
ftroying  of  trees,  fteeples,  or  other  ftated  feamarks,  is  pu- 
nifticd  by  the  (latute  8  Eli7.  c.  13.  with  a  forfeiture  of  100/. 
or  outlawry.  Moreover,  by  the  ftatute  of  George  II,  pilfer- 
ing any  goods  caft  afhore  is  declared  to  be  petty  larceny;  and 
many  other  falutary  regulations  are  made,  for  the  more 
cfFcdually  preferving  (hips  of  any  nation  in  diftrefs*. 

XII.  A  TWELFTH  branch  of  the  royal  revenue,  the  right; 
to  mines,  has  it's  original  from  the  king's  prerogative  o£ 
coinage,  in  order  to  fupply  him  with  materials :  and  there- 
fore thofe  mines,  which  are  properly  royal,  and  to  which  the 
king  is  entitled  when  found,  are  only  thofe  of  filver  and  gold  *. 
By  the  old  common  law,  if  gold  or  filver  be  found  in  mines 
of  bale  metal,  according  to  the  opinion  of  fome  the  whole 
was  a  royal  mine,  and  belonged  to  the  king ;  though  others 
held  that  it  only  did  fo,  if  the  quantity  of  gold  or  filler  was 
of  greater  value  than  the  quantity  of  bafe  metal ".  But  now 
by  the  ftatutes  i  W.  &  M.  ft.  i.  c.  30.  and  5  W.  &  RL 
c«  ($•  this  difference  i^  made  immaterial ;'  it  being  enabled, 
that  no  mines  of  copper,  tin,  iron,  or  lead,  fliall  be  looked 
upon  as  royal  mines,  notwithftanding  gold  or  filver  may  be 
extrafted  from  them  in  any  quantities :  but  that  the  king,  ojr  r  29c  T 
perfons  claiming  royal  mines  under  his  authority,  may  have 

»  By  the  civil  Uw,  to  deftroy  perfons  tions,  punifliedwlth  the  otmeft  fevcrity 

fliipwrecked,  or  prevent  their  laving  the  all  thofe  who  neglected  to  affift  any  (hip 

ihip,  It  capital.     And  to  ileal  even  a  ip  diftrefs,  or  plundered  any  goods  cait 

plankfrofnaverreij  A  diftrefs,  or  wreck,  on  ftiore.  (Lindenbrog*  (mU  LL,  an» 

ed,  makes  the  party  liable  to  anfwer  for  /i^.  14S.  7x5.) 

the  whole  (hip  and  cargo.     (Ff.  47.  9.  t  2  Inft.  577, 

3.)     The  laws  alfo  of  the  Wifigothi,  o  Plowd.  336. 
aod  the  moft  early  Neapolitan  conftltv- 

the 
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the  orC)  (other  than  tin-ore  in  the  counties  of  Devon  and 
Cornwall,)  paying  for  the  fame  a. price  flated  in  the  ad. 
This  was  an  extremely  reafonable  law :  for  now  private 
owners  are  not  difcouraged  from  working  mines,  through  a 
fear  that  they  may  be  claimed  as  royal  ones  ;  neither  docs  the 
king  depart  from  the  juft  rights  of  his  revenue,  fince  he  may 
have  all  the  precious  metal  contained  in  the  ore,  paying  no 
more  for  it  than  the  value  of  the  bufe  metal  which  it  is  fup- 
pofed  to  be ;  to  which  bafe  metal  the  land  owner  is  by  reafon 
and  law  entitled. 

XIII.  To  the  fame  original  may  in  part  be  referred  the 
revenue  of  treafure-trove   (d  rived  from  the  French  word, 
trover f  to  find)  called  in  Latin  thefaurus  inventus ^  which  is 
Vhere  any  money  or  coin,  gold,  filver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown  5  in  which  cflfe  the  treafure  belongs 
to  the  king:  but  if  he  that  hid  it  be  known,  or -afterwards 
fdund  out,  the  owner  and  not  the  king  is  entitled  to  it ". 
Alfo  if  it  be  found  in  the  fea,  or  upon  the  earth,  it  doth  not 
belong  to  the  king,  but  the  finder,  if  no  owner  appears  *.  So 
that  it  feems  it  is  the  hidings  and  not  the  abandoning  of  it,  that 
gives  the  king  a  property  :  Bradon  *  defining  it,  in  the  words 
of  the  civilians,  to  be  '*  vetus  depqfitio  pecuniae^     This  dif- 
ference clearly  arifes  from  the  difFerent  intentions,  which 
the  law  implies  in  the  owner.  A  man,  that  hides  his  treafure 
in  a  fecret  place,  evidently  does  rot  mean  to  relinquifli  his 
property  ;  but  referves  a  right  of  claiming  it  again,  when  he 
fees  occafion  :  ^and,  if  he  dies  and  the  fecret  alfo  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  fcatters  his  treafure  into  the  fea,  or  upon  the 
public  furface  of  the  earth,,  is  conftrued  to  have  abfolutelf 
abandoned  his  property,  and  returned  it  into  the  commoa 
ftock,  without  any  intention  of  reclaiming  it :  and  therefore 
it  belongs,  as  in  a  (late  of  nature,  to  the  firft  occupant,  or 

•  3  Inft.  13a.     Dalt.   of  Sheriffs.  w  BrJtt.  c.  17.    Finch,  t.  177. 

c.  i6*  X  /•  3.  (.  3.  ^  ^. 

finder; 
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finder  (9);  unlefs  the  owner  appear  and  aflert  hu  right,  which 
then  proves  that  the  lofs  was  by  accident^  and  not  with  auft 
intent  to  renounce  his  property. 

Formerly  all  treafiirc-trove  belonged  to  the  finder '  5  as 
was  alfo  the  rule  of  the  civil  law  *.  Afterwards  it  was  judged 
expedient  for  the  purpofi^s  of  the  ftate,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  fo  found  to  the  king  ; 
which  part  was  aiTigped  to  be  all  hidden  treafure ;  fuch  as  \\ 
cafually  loft  and  unclaimed,  and  alfo  fuch  as  is  defignedlf 
abandoned^  ftill  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  fhall  be  entitled  to  this  hidden  treafure  \% 
now  grown  to  be,  according  to  Grotius*,  ^*  jus  commune ^  et 
"  y«^  gentium ;"  for  it  is  not  only  obferved,  lie  adds,  in  . 
England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  depofited  treafure  was  much  more  frequent, 
and  the  treafurcs  themfelves  more  conCderable,  in  the  infancy 
of  our  conflitution,  than  at  prefent.  When  the  Romans,  and 
other  inhabitants  of  the  refpc£live  countries  which  compofed 
their  empire,  were  driven  out  by  the  northern  nations,  they 
concealed  their  money  under-ground  :  with  a  view  of  refort- 
ing  to  it  again  when  the  heat  of  the  irruption  (hould  be  over, 
Jiiid  the  invaders  driven  back  to  their  dcfarts.  But,  as  this 
never  happened,  the  treafurcs  were  never  claimed ;  and  on  xhc 
death  of  the  owners  the  fecret  alfo  died  along  with  them. 
The  conquering  generals,  being  aware  of  the  value  of  thcfc 
hidden  mines,  made  it  highly  penal  to  fecrete  them  from  the 
public  fervice.  In  England  therefore,  as  among  the  fcudifts^, 
the  punifliment  of  fuch  as  concealed  from  tlie  king  the  find- 
ing of  hidden  treafure  was  formerly  no  lefs  than  death  j  but 
now  it  is  only  fine  and  imprifonment  V 

J  Bra^oti.  /.  3.  «•  3*     3  loft.  133.         ^  Glanv.  /.  i,  e,  1,  Crag.  i.  16.  40. 
»  Ff.  41.  I.  3».  c  3  liift.  133. 

^d4Jur.  h,  6? />.  /•  2.  f.  8.  §  7. 

• "  m  •        •  ■■,■  ■■  II  ■■  * 

(9)  This  certainly  is  true,  though  it  canoot  be  recon^ed  with 
the  learned  judge^s  do^ine,  that  all  iwxa  'uaca^ttia  belong  to  the 
king.  See  p.  299,  
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XrV,  Waifs,  bona  waviafa^  are  goods  ftolen,  and  waived 
©r  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.  Thcfc  are  giren  to  the  king  by  the  law,  as  a 
puniihment  upon  the  owner,  for  not  himfelf  purfuing  the 
felon,  and  taking  away  his  goods  from  him  ^.  And  therefore 
I  *97  ]  ^f  ^^c  party  robbed  do  his  diligence  immediately  to  follow 
and  apprchenJ  the  thief,  (which  is  called  making  bcfhj^uii) 
or  do  convi£k  him  afterwards,  or  procure  evidence  to  convift 
him,  he  (hall  have  his  goods  again  e.  Waived  goods  do  alfo 
not  belong  to  the  king,  till  feifed  by  fomcbody  for  his  uic; 
for  if  the  party  robbed  can  feife  them  firft,  though  at  the 
diftance  of  twenty  years,  the  king  (hall  never  have  tliem  ^; 
If.  the  goods  are  hid  by  the  thief,  or  left  any  where  by  him, 
fo  that  he  had  them  not  about  him,  when  he  fled,  and  there- 
fore did  not  throw  them  a,way  in  fiis  flight ;  thefc  alfo  arc 
not  tcfia  waviata,  but  the  ov/ner  may  have  them  agdn  when 
he  pleafes  ».  The  goods  of  a  foreign  merchant,  though  ftolcn 
and  thrown  away  in  fligV>  (ball  never  be  waifs  ^  :  the  reafon 
whereof  may  be,  not  only  for  the  encouragement  of  trade, 
but  alfo  becaufe  there  is  no  wilful  default  in  the  foreign  mer- 
chant's not  purfuing  the  thief;  he  being  generally  a  ftranger 
to  our  laws,  our  ufages,  and  our  language. 

XV.  EsTRAYs  are  fuch  valuable  animals  as  arc  found 
wandering  in  any  manor  or  lord(hip,  and  no  man  knoweth  the 
owner  of  them ;  in  which  cafe  the  law  gives  them  to  the  king 
as  the  general  ow^ner  and  lord  paramount  of  the  foil,  in  recom- 
penfe  for  the  damage  which  they  may  have  done  therein  (lo): 

^  Cro.  Bits.  694.  9  5  Rep.  io9. 

•  Finch.  L.  si2.  ^  Fitz.  u^lfr,  tit,  Eflray*  x.  3  Balfir. 

^Ib'id.  19. 


(10)  This  reafon  is  not  very  fatisfadlory  ;  for  the  king  being  the 
nhtmus  haies  of  all  the  land  in  the  kingdom » they  mutl  do  thedune 
injury  to  his  intcreft,  whether  they  arc  grazing  in  one  place  or 
another  out  of  the  king's  domains.  But  the  law  is  prcbdbly  founded 
upon  general  policy  ;  for  by  giving  the  eflray  to  the  «king,  or  lua 
grantee,  and  not  to  the  finder,  the  owner  has  the  bcft  chance  of 

having 


and  they  noV  moft  commonly  belong  to  the  lord  of  the 
manor^  by  fpecial  grant  from  the  crown»    But^  in  order  to 
veft  an  abfolute  property  in  the  king,  or  his  grantees,  they 
muft  be  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where,  they  are  found :  and  then,  if  no 
man  claims  them,  after  proclamation  and  a  year  and  a  day 
pafied,  they  belong  to  the  king  or  his  fubftitute  without  re- 
demption ' ;  even  though  the  owner  were  a  minor,  or  under 
any  other  legal  incapacity  K     A  provifion  fimilar  to  which 
obtained  in  the  old  Gothic  conftitution,  with  regard  to  all 
•  things  that  were  found,  which  were  to  be  thrice  proclaimed ; 
frhnum  coram  comitibus  et  viatoriius  obviis^  diinde  in  pnxima  C  ^9^  J 
villa  vel  pago^  poftremo  coram  eccUfia  veljudscio :  and  the  fpace 
of  a  year  was  allowed  for  the  owner  to  reclaim  his  property  K 
If  the  owner  claims  them  within  the  year  and  day,  he  muft  pay 
the  charges  of  finding,  keeping,  and  proclaiming  them  °*  (i  i}« 
The  king  or  lord  has  no  property  till  the  year  and  day  pafied : 
for  if  a  lord  keepeth  an  eftray  three  quarters  of  a  year,  and 
within  the  year  it  ftrayeth  again,  and  another  lord  getteth  it» 
the  firft  lord  cannot  take  it  again  "•     Any  beafts  may  be 
eftrays,  that  are  by  nature  tame  or  reclaimable,  and  in  which  , 

there  is  a  valuable  property,  as  iheep,  oxen,  fwine,  and  horfes^ 
which  we  in  general  call  cattle ;  and  fo  Fleta  ®  defines  them^ 
prcus  vagansy  quod  nullus  petit ^  fequitur  vel  advocat.  For  ani- 
mals upon  which  the  hw  fets  no  value,  as  a  dog  or  cat,  and 

1  Mirr.  c.  3.  ^  19.  a  Dalt.  Sh.  79. 

^  5  Rep.  toS.  Bro.  Mr.  Ht,  E/rty.  «  Finch.  L.  177. 

Cro.  Eltz.  7x6.  o  /•  X.  «•  4}* 
I  Stieroh.  dejMr,  Cother.  /.'j.  f.  5. 


having  his  property  reftored  to  him  ;  and  it  leflens  the  temptation 
to  commit  thefts,  as  it  prevents  a  man  from  pretending  that  he 
bad  found,  as  an  eflray.  what  he  had  aflually  ftolen ;  or  according 
to  the  vulgar  phrafe,  that  he  had  found  what  was  never  loft. 

(ix)  But  if  any  other  perfon  finds  and  takes  care  of  another^s 
property,  not  being  entitled  to  it  as  an  eftray,  the  owner  may' re- 
cover it  or  it^s  value,  without  being  obliged  to  pay  the  expences  of 
fcccping,     z  £1.  Rgf.  II 17. 

Vox..  I.  C  c  animals 
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Animals  y^ro^  natWai^  as  a  bear  or  wolf,  eaniiot  be  confidereA 
as  eftrays.  So  fwans  maybe  eftrayft^but  not  any  other  fowl'} 
whence  they  are  faid  to  be  royal  fowL  The  reaibn  of  whidi 
diftindiion  feems  to  be,  that,  cattle  and  fwans  being  of  a 
reclaimed  nature,  the  own^r^s  property  in  them  is  not  loft 
morely  by  their  temporary  efcape ;  and  they  alio,  from  their 
intrinfic  value,  are  a  fufficient  pledge  for  the  expencc  of  the 
lord  of  the  franchife  in  keeping  them  the  year  and  day.  For 
he  that  takes  an  eftray  is  bound,  to  long  as  he  keeps  it,  to  find 
it  in  provifions  and  preferve  it  from  damage  ^  ;  and  may  not 
life  it  by  way  of  labour,  but  is  liable  to  an  a£lion  for  to  doing'. 
C  Yet  he  may  milk  a  cow,  or  the  like  \  for  that  tends  to  tkt 

prefervation,  and  is  for  the  benefit,  of  the  animal*. 

Besides  the  particular  reafons  before  give^  why  the  king 
fhpuld  have  the  (everal  revenues  of  royal  fifli^  (hipwreckiy 
treafure-trove,  waifs,  and  eftrays,  there  is  alfo  one  general 
reafon  which  holds  for  them  all ;  and  that  is,  becaufe  they 

^  are  bona  vacantia,  or  goods  in  which  no  one  elfe  can  claim  2 

property.  And  therefore  by  the  law  of  nature  they  belonged 
to  the  firft  occupant  or  finder ;  and  fo  continued  under  the 

C  2^  ]  imperial  law.  But,  in  fettling  the  modem  conftitutions  of 
moft  of  the  governments  in  Europe,  it  was  thought  proper 
(to  prevent  that  ftrife  and  contention,  which  the  niCie  tide 
of  occupancy  is  apt  to  create  and  continue,  and  to  proride 
for  the  fupport  of  public  authority  in  a  manner  the  leaft  bar* 
thenfome  to  individuals)  that  thefe  rights  fhould  be  annexed 
to  the  fupreme  power  by  the  pofitiire  laws  of  the  ftate*  And 
fo  it  came  to  pafs  that,  as  Bradlon  exprefles  it  S  taec  fi0t 
nullius  in  honisfunty  et  olimfuerunt  invenUrii  de/ure  mUuraB, 
jam  efflduntur  prindpis  dejure  gentium  (  X  2). 

•  9  7  Rep.  17.  •  Cro.  Jte.  148.    Noj.  119. 

t  1  RolL  Atir.  SSg.  t/.  i.c.iS. 

X  *  Cro.  Jac.  147. 


(la)  This  cannot  be  reconciled  with  what  the  leajrned  Judge  hM 
lidvanced  in  p.  295,  via.  that  if  *'  any  tlung  be  found  in  the  feif 
'*  or  npon  theearthf  it  doth  not  belong  tq  the  king  bat  the  findeff 
**.if  so  owner  appears/'    That  certainly  is  the  law  of  £BgIas<); 

and 
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XVI.  Thb  next  branch  of  the  king^s  ordinary  revenue 
Confifts  in  forfeitures  of  lands  and  goods  for  offences ;  hfta 
amfifcata^  as  they  are  called  by  the  civilianSf  becaufe  they  be-^ 
longed  to  ihtjifcus  or  imperial  treafury ;  or,  as  our  lawyers 
term  the'm,  forisfaBa  g  that  is,  fuch  whereof  the  property  it 
gone  away  or  departed  from  the  owner.  The  true  reafoti 
and  only  fubftantial  ground  of  any  forfeiture  for  crimes  con- 
lift  in  this ;  that  all  property  is  derived  from  fociety,  being 
one  of  thofe  ciyil  rights  which  are  conferred  upon  individuals^ 
in  exchange  for  that  degree  of  natural  freedomi  which  every 
man  muft  facrifice  when  he  enters  into  focial  communities. 
tf  therefore  a  member  of  any  national  community  violatea 
the  fundamental  contraft  of  lus  aflbciation,  by  tranfgreffing 
the  municipal  law,  he  forfeits  his  right  to  fuch  privileges  as 
he  claims  by  that  contra£l )  and  the  ftate-  may  very  juftly 
refume  that  portion  of  property,  or  any  part  of  it,  which 
the  laws  have  before  afligned  him.  Hence,  in  every  offence 
of  an  atrocious  kind,  the  bws  of  England  have  exaAed  a 

and  which,  with  deference  to  the  learned  Jadge»  is  the  general 
rule  with  regard  to  all  iotta  vacantia,  except  in  the  particular  in- 
fiances  in  which  the  law  has  given  them  to  the  king.  Thofe  in^- 
fiances  are  exceptions,  which  prove  the  rule»  for  ixfregU  tonus  eft 
exciufio  altirius.  See  the  cafe  of  Armory  v.  Delamirie  in  Strange^ 
505.  where  a  chimney ^.fweeper's  boy  recovered  from  a  goldfmith» 
who  detained  from  him  a  diamond  which  he  had  fband,  the  value 
of  the  finelt  diamond  which  woold  fit  the  fi)cket  from  which  it 
was  taken.  And  it  was  dearly  held,  that  the  boy  had  a  right  to 
it  againft  all  the  world,  except  the  owner,  wh6  did  not  appear. 
And  1  cannot  bat  think  that  the  learned  Judge  has  roifconceived 
the  fentence  in  Bradon,  which  is  this  :  Jtititdi  bits,  qtuf  fro  ^ajrvia 
babentmr,  fyut  dt  averiis,  ttii  noH  apparet  dmiuMS,  it  qj$M  oUm 
fuervHt  inventoris  de  jun  maturaU^  jam  ifficiuntur  frincifis  dt  jurt 
gintium.  Here  the  qua  refers  only  to  the  two  antecedents  wajr^ia 
and  averia,  or  perhaps  to  averia  only ;  by  which  conftrudion  the 
fentence  is  confident,  and  the  whole  corred.  But  if  it  had  been 
intended  that  it  ftiould  be  onderftood  as  if  atnmq  had  preceded 
ftue,  it  would  have  been  fuperfiuous  to  have  inftanced  averia,  and 
the  fentence  would  certainly  have  been  errqneons. 

C  c  a  total 
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total  confifcation  of  the  moveable&or  perfonal  eftate;  and  in 
many  cafes  a  perpetual,  in  others  only  a  temporary,  lofs  of 
the  ofFender's  immoveables  or  landed  poperty^  and  have 
vefted  them  both  in  the  king,  who  is  the  pcrfon  fuppofed  t© 
be  offended,  being  the  one  viiible  magiilrate  in  whom  the 
majefty  of  the  public  refidcs.  The  particulars  of  thefc  for- 
feitures will  be  more  properly  recited  when  we  treat  of  crimes 
C  300  ]  and  mifdemefnors.  I  therefore  only  mention  them  here,  for 
the  fake  of  regularity,  as  a  part  of  the  cen/us  rega/is ;  and 
fliall  poftpone  for  the  prefent  the  farther  confidcration  of  aH 
forfeitures,  excepting  one  fpecies  only,  which  arifes  from  the 
misfortune  rather  than  the  crime  of  the  owner^  and  is  called 
a  deodand. 

Bt  this  is  meant  whatever  perfonal  chattel  is  the  imme- 
diate occafion  of  the  death  of  any  reafonable  creature: 
which  is  forfeited  to  the  king,  to  be  applied  to  pious  ufes, 
and  diftributed  in  alms  by  his  high  almoner  **  ^  though  for-, 
merly  deftined  to  a  more  fuperftitious  purpofe.  It  feems  to 
have  been  originally  defigned,  in  the  blind  days  of  popery, 
as  an  expiation  for  the  fouls  of  fuch  as  were  fnatched  awajr 
by  fudrfen  death ;  and  for  that  purpofe  ought  properly  to 
have  been  given  to  holy  church^:  in  the  fame  manner  as 
the  apparel  of  a  ftranger,  who  was  found  dead,  was  applied 
to  purchafe  mafTes  for  the  good  of  his  foul.  And  this  may 
account  for  that  rule  of  law,  that  no  deodand  is  due  where 
an  infant  under  the  age  of  difcretion  xs  killed  by  a  &U 
from  a  cart,  or  horfe,  or  the  like,  not  being  19  motion '  \ 
whereas,  if  an  adult  perfon  falls  from  thence  and  is  killed, 
the  thing  is  certainly  forfeited.  For  the  reafbn  given  by  fir 
Matthew  Hale  feems  to  be  very  inadequate,  viz.  becaufe  an 
infant  is  not  able  to  take  care  of  himfelf ;  for  why  (hoald 
the  owner  fave  his  forfeiture,  on  account  of  tjie  imbecility 
of  the  child,  which  ought  rather  to  have  made  him  more 
cautious  to  prevent  any  accident  of  mifchief  ?  The  true 
ground  of  this  rule  feems  rather  to  have  been,  that  the  child,  by 

a  I  Hal.  p.  C.  410.  Flcta.  /.  x.  c,  25.       Staunf.  P.  C.  zo,  ai. 

^  Flub.  Jikr*  fir.  Bndiftmtnt.fl,  a;,  »  3  Inft.  57,  i  HaU  P»  C.  4M« 
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r^fon  of  if  s  want  of  difcrction,  was  prcfumed  Incapable  of 
afhiad  fin,  and  therefore  needed  no  deodand  to  purchafe  pro* 
pitiatorjr  mafles :  but  every  adult,  who  died  in  a£tual  fin, 
ftood  in  need  of  fuch  atonement,  according  to  the  humane 
fuperftition  of  the  founders  of  the  £ngli(h  law* 

Thus  (lands  the  law  if  a  perfon  be  killed  by  a  fall  from 
a  thing  ftanding  ftilL  But  if  a  horfe,  or  ox,  or  other  animal^ 
rf  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or  if  [  301  J 
a  cart  run  over  him,  they  (hall  in  either  ca(e  be  forfeited  as 
^eodands  ^ ;  which  is  grounded  upon  this  additional  reafon, 
that  fuch  misfortunes'  are  in  part  owing  to  the  negligence  of 
Ae^owner,  and  therefore  he  is  properly  paniihed  by  fuch  for- 
feiture. A  like  puni(hment  is  in  like  cafes  infilled  by  the 
Mofaical  law  * :  **  if  an  ox  gore  a  man  that  he  die,  the  ox 
•*  (hall  be  ftoned,  and  his  flefli  (hall  not  be  eaten."  And, 
among  the  Athenians  *,  whatever  was  the  caufe  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  caft  out  of 
the  dominions  of  the  republic  (13).  Whereathing,  notinmo- 
tion,  is  the  occafion  of  .a  man's  death,  that  part  only  which 
is  the  immediate  caufe  is  forfeited  ;  as  if  a  man  be  climbing 
up  the  wheel  of  a  cart,  and  is  killed  by  falling  from  it,  the 
wheel  alone  is  a  deodand  ^  :  but,  wherever  the  thing  is  in 
motion,   not  only  that  part  which  immediately  gives  the 

f  Omn'tJi  fuae  movent  aJ  mtrtem,funt  perfon  was  drowned,  was  ordered  to  be 

Dgodanda,  Brafton.  A  3*  c.  5.  filled  up,  under  the  inrpe^ion  of  the 

9  £xod.  xxi.  28.  coroner.    Flet.  /.  I.  c  25.  ^  xo.  Fitzh* 

«  Aefchin.  cont.  Cttfi^b*     Thus  too  Abr.  r.  cortme^  4.16. 

by  our  antient  law,  a  well  in  which  a  b   i  HaJ.  P.  C.  4S2* 

(13)  This  was  one  of  Draco's  la\v«;  and  perhaps  we  may  think 
the  judgment,  that  a  (latue  fhould  be  thrown  into  the  Tea  for  hav- 
ing fallen  upon  a  man,  lefs  abfurd,  when  we  re  fled!  that  there  may  be 
found  policy  in  teaching  the  mind  to  contemplate  with  horror  xhe 
privation  of  human  life,  and  that  our  familiarity  even  with  an  in- 
feniible  objeA  which  has  been  the  occafion  of  death,  may  leflen  that 
fentiment.  Though  there  may  be  wifdom  in  withdrawing  fuch  a 
thing  from  public  view,  yet  there  can  be  none  in  treating  ic  as  if 
it  was  capable  of  underllanding  the  ends  of  puniOimenC. 

C  c  3  woundy 
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Ground,  (a«  the  wheel,  which  runs  over  his  body)  but  all 
things  which  move  with  it  and  help  to  make  the  wound  more 
dangerous  (as  the  cart  and  loading,  which  increafe  the  preC> 
fure  of  the  wheel)  are  forfeited  *.  It  matters  not  whether  the 
owner  were  concerned  in  the  killing  or  not  i  for,  if  a  maq 
kills  another  with  my  fword,  the  fword  is  forfeited  '  as  an 
accurfed  thing  *•  And  therefore,  in  all  indictments  for  ho- 
micide, the  inftrument  of  death  and  the  value  are  prefentcd 
and  found  by  the  grand  jury  (as,  that  the  ftroke  was  given 
by  a  certain  penknife,  value  fixpence)  that  the  king  or  his 
grantee  may  claim  the  deodand  :  for  it  is  no  deodaftd,  unlcfs 
it  be  prefcnted  as  fuch  by  a  jury  of  twelve  men '.  No  dco* 
dands  are  due  for  accidents  happening  upon  the  high  fea,  tha( 
being  out  of  the  jurifdi£kion  of  the  common  law^  but  if  a 
[  302  3  man  falls  from  a  boat  or  (hip  in  fre(h  water,  and  is  drowned, 
it  hath  been  faid,  that  the  veflel  and  cargo  are  in  ftridbiels  of 
law  a  deodand  >•  But  juries  have  of  late  very  frequently 
taken  upon  themfelves  to  mitigate  thefe  forfeitures,  by  finder 
ing  only  fome  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occafion  of  the  death*  And  iu  fuch  cafes, 
although  the  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generally  refufed  to  in- 
terfere on  behalf  of  the  lord  of  the  franchiile,  toaihft  fo  un- 
equitable a  claim  ^  (14). 

c  I  Hawk.  P«  C.    c.  z6.  feVtcitatis   meat  namcreiyff  hshutffe  wt 

d  A  firoilar  role  obtained  among  the  aeJlfi.aJle    aHqtiod    jwo    bmm§  fenra^ 

antient  Goths.     Si  ^uis,   mi  tiefdentt,  Stiernhook  dtjure  Cotb,  /.  3.  c,  4. 

^utcunque  meo  tele  vel  infirumento  in  pet'  <■  Dr.  &  St.  d.  \,  c.  ^u 

fiidemjuam  mbutMtur  \  vtl ex aedibut  me'u  f  3  Inft.  57. 

eadaffvelineidatinputeummeum^  quan^  S  3  Inft.  58.     I  Hal,  P.  C.  413, 

iiMM/is  teffum  et  mufiitumf  ve/ in  catarac'  l/ioUoy  dejyr.maritim.  1.  125, 

r^mi  et  fub  moUnd'im  meo  eonfringatur,  &  FoAer  of  homicide*  266. 

ipfi  aliqua  muiiia  pleflar  \  ut  in  parte  in" 

(14)  But  would  it  not  be  much  better  that  laws  (hould  be  abo- 
U(lied»  the  policy  of  which  has  long  ceafed^  atfd  at  which  the  on- 
derftandings  of  mankind  fo  Rrongly  revolt,  that  juries  are  inclined 
to  trifle  with  their  oaths»  and  judges  to  encourage  ridiculous  dif* 
tindions,  which  tend  to  bring  the  general  adminiilration  of  jultice 
lAto  contempt  ? 

Deodands, 


'  Dbodanim^  9bd  ferfeitttre^  in  general,  as  well  as  wrecks^ 
ticafiireitiofe,  royal  fiih,  mines,  waifs,  and  eftrajs,  may  be 
panted  by  the  king  to  ptrticalar  fub}e£b,  as  a  royal  fraor 
drife :  and  indeed  diey  are  for  the  moil  part  granted  out  to 
the  lords  of  manors^  or  otber  liberties :  to  the  peryeriion  of 
their  original  defign. 

XVII.  Another  branch  of  the  king^s  ordinary  revenue 
arifes  from  efcheats  of  lands,  which  happen  upon  the  defe^ 
of  heirs  to  fucceed  to  the  inheritance  i  whereupon  they  in 
general  revert  to  and  veft  in  the  king,  who  is  eftcemed,  in 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  iik 
the  kingdom.  But  the  difcuflion  of  this  topic  more  properly 
belongs  to  the  fecond  book  of  thefe  commentaries,  wherein 
we  Ihall  particularly  confider  the  manner  in  which  lands  may 
t)e  acquired  or  loft  by  efcheat. 

iLviII.  I  PRocEBD  therefore  to  the  eighteenth  and  laft 
branch  of  the  king's  ordinary  revenue ;  which  confifts  ill 
the  cuftody  of  ic^ots,  from  whtoce  we  (hall  be  naturally  led 
to  confider  alfo  the  cuftody  of  lunatics* 

^- 

An  idiot,  or-nacural  food,  is  one  tljbt  hath  had  no  undev- 
{landing  from  his  nativity  y  and  therefore  is  by  law  prefumed 
never  likely  to  attain  any.  For  which  reafon  the  cuftody*  of 
him  and  of  his  lands  was  formerly  vefted  in  the  lord  of  the  [  303  1 
fee  ^  i  (and  therefore  ftill,  by  fpecial  cuftom,  in  fome  manors 
the  lord  (hall  have  the  ordering  of  idiot  and  lunatic  copy^* 
holders ')  but,  by  reafon  of  the  manifold  abufes  of  this  power 
by  fubje£bs,  it  was  at  laft  provided  by  common  confent,  that 
it  (hould  be  given  to  the  king,  as  the  general  confervator  of 
his  people  $  in  order  to  prevent  the  idiot  from  wafting  hit 
eftate,  and  reducing  himfelf  and  his  heirs  to  poverty  and 
diftrefs  K  This  fifcal  prerogative  of  the  king  is  declared  in 
parliament  by  ftatuce  17  £dw*  II.  c.  9,  which  direds  (in  af^ 
firmancc  of  the  common  law ')  that  the  king  (hall  have  ward 

a  Flct.  /•  I.  r.  II.  ^  10.  ^4  Rep.  is6.  Memermtt* Suuc*  lO 

i  Dyer.  301.  Hiitt,  17.  Koj.  %7»  Sdm.  I,  (prefived  to  Mtjiivd*!  jtm*, 
.    ^f.V,  Bt  i3Sf  book  of  £dw.  U.)  fol,  so,  14^ 
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of  the  lands  of  natural  fools,  taking  the  profits  without  Wafte 
or  deftru£iion,  and  (hall  find  them  neceHkries ;  and  after  the 
death  of  fuch  idiots  he  (hall  render  the  eftate  to  the  heirs :  in 
order  id  prevent  fuch  idiots  from  aliening  their  lands^  and 
their  heirs  from  beii^g  difinherited  (X5). 

Bt  the  old  common  law  there  is  a  wnt  deidiota  inquirerubt 
to  inquire  whether  a  man  be  an  idiot  or  not " :  which  muft 
be  tried  by  a  jury  of  twelve  men  :  and,  if  they  find  him  purus 
idiota,  the  profits  of  his  lands,  and  the  cuftody  of  his  perfon 
may  be  granted  by  the  king  to  fome  fubje£):,  who  has  intereft 
enough  to  obtain  them  "•  This  branch  of  the  revenue  hath 
been  long  confidcred  as  a  hardfhip  upon  private  families :  and 
fo  long  ago  as  in  the  8  Jac,  I.  it  was  under  the  confideration 
of  parliament,  to  veft  this  cuftody  in  the  relations  of  the 
party,  and  to  fettle  an  equivalent  on  the  crown  in  lieu  of  it; 
it  being  then  propofed  to  ihare  the  fame  fate  with  the  ilavery 
of  the  feodal  tenures,  which  has  been  Cnce  aboliihed  <».  Yet 
few  iqftanc^s  can  b^  given  of  the  opprefiive  exertion  of  it, 
iince  it  feldom  happens  that  a  jury  finds  a  man  an  idiot  a  mm 
tivitatif  but  only  mn  compos  mentis  from  fome  particular  time ; 
which  has  an  operati'dH  very  difierent  in  point  of  law. 

a  F.  N.  B.  %%%•  monfpeecb,  by  that  ufoalexpreflion  of 

"  This  povwr,  though  of  late  viry      htgging  a  mzfi  far  a  fool, 
rarely  eierted>  is  ftill  alluded  to  in  com-  o  4  inft.  203.  Com*  joorn.  i6i9« 


(15)  The  jorifdi^Hon  which  the  chancellor  has  generally » or  per- 
haps always*  exercifed  over  the  perfons  and  eftates  of  lunatics  and 
idiots,  is  not  neceiTarily  annexed  to  the  caflody  of  the  great  feal ; 
for  it  has  been  declared  by  theboufe  of  lords*  <'  that  the  cuftody  of 
'*  idiots  and  lunatics  was  in  the  power  of  the  king»  who  might 
•«  delegate  the  fame  to  fuch  perfon  as  he  (hould  think  fit.'*  And 
upon  tvtiy  change  of  the  great  feal,  a  fpecial  authority  under  his 
jnajefty's  royal  fign  manual  is  granted  to  the  new  chancellor  for 
that  purpofe.  Hence  no  appeal  Hes  from  the  chancellor's  orders 
upon  this  fubjeA  to  the  houfe  of  lords,  but  to  the  king  in  council. 
Ihrn*  Pro^*  1 4 Feb.  iyz6.  3  P.  fTms.  108. 
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A  MAN  18  not  an  idiot  %  if  he  hath  any  glimmering  of 
reafon,  fo  that  he  can  tell  his  parentSs  his  age,  or  the  Iik« 
eommon  matters.  But  a  man  who  is  bom  deaf,  dumb>  and 
blind,  is  looked  upon  by  the  law  as  in  the  fame  ftate  with  an 
i(fiot  ^ ;  he  being  fuppofed  incapable  of  any  underftanding, 
as  wanting  all  thofe  fenfes  which  fumiih  the  human  mind 
with  ideas. 

A  LUNATIC,  or  nen  cwnpos  mentis,  is  one  who  hath  had 
underftanding,  but  by  difeafe,  grief,  or  other  accident  hath* 
loft  the  ufe  of  his  reafon ' .  A  lunatic  is  indeed  properly  one. 
that  hath  lucid  intervals  $  fometimes  enjoying  his  fenfes,  and 
ibmetimes  not,  and  that  frequently  depending  upon  the 
change  of  the  moon.  But  under  the  general  name  of  nom 
compos  mentis  (which  fir  Edward  Coke  fays  is  the  moft  legal 
name  *)  are  comprized  not  only  lunatics,  but  perfons  under 
frenzies ;  or  who  lofe  their  intellefls  by  difeafe  \  thofe  that 
grow  deaf,  dumb,  and  blind,  not  being  bom  fo ;  or  fuch,  in 
ihort,r  as  arc  judged  by  the  court  of  chancery  incapable  of 
condufiing  their  own  affairs*  To  thefe  alfo,  as  well  as 
idiots,  the  king  is  guardian,  but  to  a  very  different  purpofe. 
For  the  law  always  imagines,  that  thefe  accidental  misfor- 
tunes may  be  removed ;  and  therefore  only  conftitutes  the 
crown  a  tniftee  for  the  unfortunate  perfons,  to  prote£l  their 
property,  and  to  account  to  them  for  all  profits  received,  if 
they  recover,  or  after  their  deceafe  to  their  reprefentativcs. 
And  therefore  it  is  declared  by  the  ftatute  17  Edw.IL  c.  io« 
that  the  king  (hall  provide  for  the  cuftody  and  fuftentation  of 
lunatics,  and  preferve  their  lands  and  the  profits  of  them  for 
their  ufe,  when  they  come  to  their  right  mind ;  and  the  king 
Ihall  take  nothing  to  his  own  ufe  :  and  if  the  parties  die  in 
fuch  eftate,  the  refidue  (hall  be  diftributed  for  their  fouls  by 
the  advice  of  the  ordinary,  and  of  courfe  (by  the  fubfequent 
amendments  of  the  law  of  adminiftration)  (hall  now  go  to 
their  executors  or  adminiftrators. 

P  F.  N.  B.  133.  Stsecb,  toEdw,  I.  in  Ma]mavd*s  ytu» 

«  Co.  Lite.  42.    Fleta.  /.  6.  «.  40.         book  of  £dw.  II.  xo.) 

^Jdhfa  a  ta/k  rt  iitfirmitatCB  (Mm*         •  i  Inft.  2^6, 

Oh 
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On  the  firll  attack  of  lunacy,  or  other  occafional  infanityy 
while  there  may  be  hopes  of  a  fpcedy  reftitution  of  reafon, 
it  is  ttfual  to  confine  the  unhappy  obje£is  in  private  cuftody 
vnder  the  dire£Hon  of  their  neareft  friends  and  relations :  and 
the  legiflaturey  to  prerent  all  abufes  incident  to  fuch  private 
cuftody,  hath  thought  proper  to  interpofe  it^s  authority,  by 
ftatute  14  Geo.  III.  c.  49.  (continued  by  19  Geo.  III.  c.  15.) 
(16)  for  regulating  private  mad^houfes.  But,  vhen  thedif- 
iMrder  is  grown  permanent,  and  the  circumftances  of  the  party 
will  bear  fuch  additional  expence,  it  is  proper  to  apply  to  the 
foyal  authority  to  warrant  a  lading  confinement. 

C  30c  ]  Thb  method  of  proving  a  perfon  non  compos  is  very  fimilar 
to  that  of  proving  him  an  idiot.  The  lord  chancellor,  to 
whom,  by  fpecial  authority  from  the  king,  the  cuftody  of 
idiots  and  lunatics  is  entrufted ',  upon  petition  or  informs* 
tion,  grants  a  eommifiion  in  nature  of  the  writ  de  iditda  in* 
^mrendoy  to  inquire  into  the  party's  (late  of  mind;  and  if 
he  be  found  non  eorftpos^  he  ufually  commits  the  care  of  his 
perfon^  with  a  fuitable  allowance  for  his  maintenance,  to 
fome  friend,  who  is  then  called  his  committee.  However, 
to  prevent  finifter  praAices,  tlie  next  heir  is  feldom  permit* 
ted  to  be  this  committee  of  the  perfon ;  becaufe  it  is  his  in- 
tereft  that  the  party  ihould  die.  But,  it  hath  been  faid,  there 
lies  not  the  fame  obje£lion  againft  his  next  of  kin,  provided  he 
be  not  his  heir ;  for  it  is  his  intereft  to  preferve  the  lunatic's 
life,  in  order  to  increafe  the  pcrfonal  eftate  by  favings,  which 
lie  or  his  family  may  hereafter  be  entitled  4o  enjoy  ^    The 

t  3  P.  Wm».  108.  ■  2  p.  Wai.  638. 

(16)  And  made  perpetual  by  a6  Geo.  III.  c.  91.  By  thit 
•ftatute  no  perfon  ihall  confine  more  than  one  lunatic  in  a  boofe 
kept  for  the  reception  of  lunacies*  without  an  annual  licence  from 
the  college  of  phyficians  or  the  jufticcs  in  feflions,  tmder  a  penalty 
of  500/.  And  if  the  keeper  of  a  licenfed  hoa(e  receive  any  per* 
ion  as  a  lunatic,  without  a  certificate  from  a  phyfician,  furgeoD, 
or  apothecary  I,  that  he  is  a  fit  perfon  to  be  received  as  a  lunatic,  he 
fhall  forfeit  loo/. 

heir 
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beir  is  generally  made  the  manager  or  committee  of  the  eftate, 
it  being  clearly  his  intereft  by  good  management  to  keep  it  vx 
condition :  accounuble  however  to  the  court  of  chancery,  ^nd 
to  the  ncn  compos  himfelf,  if  he  recovers  y  or  otherwifci  to  hi^ 
adminiftrators. 

In  this  cafe  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours  i  by  ai&gning  them  tutors  to  prote£^  their  perfons,  and 
curators  to  manage  their  eftates*  But  ip  another  inftance  the 
Roman  law  goes  much  beyond  the  Engliih.  For^  if  a  mao 
by  notorious  prodigality  was  in  danger  of  wafting  his  eftate^ 
he  was  iooked  upon  as  non  compos,  and  committed  to  thec^e 
of  curators  or  tutors  by  the  praetor  \  And  by  the  laws  of 
$olon  fuch  prodigals  were  branded  with  perpetual  infamy  ^« 
But  with  usj  when  a  man  on  an  inqueft  of  idiocy  hath  been  r  ^q^  -i 
returned  an  unthrift  and  not  an  idiot  ^^  no  farther  proceed- 
ings have  been  had.  And  the  propriety  of  the  practice  itfelf 
feems  to  be  very  queftionable.  It  was  doubtleis  an  excellent 
method  of  benefiting  the  individual^  and  of  preferving  eftates 
in  families  \  but  it  hardly  feems  calculated  for  the  genius  of 
a  free  nation,  who  claim  and  exercife  the  liberty  of  ufing 
their  own  property  as  they  pleafe.  "  Sic  uiere  tuo,  ut  oRenum 
<<  non  laedasy*  is  the  only  reftKi£lion  our  laws  have  given 
with  regard  to  oeconomical  prudence.  And  the  frequent  cir- 
culation and  transfer  of  lands  and  other  property,  which  can- 
|iot  be  efFe^cd  without  extravagance  fomewhere,  are  perhaps 
not  a  little  conducive  towards  keeping  our  mixed  conftitutioii 
in  it's  due  health  and  vigour. 

This  may  fuffice  for  a  fliort  view  of  the  king's  ordinary 
revenue,  or  the  proper  patrimony  of  the  crown  ;  which  was 
very  large  formerly,  and  capable  of  being  increafed  to  a  mag- 
nitude truly  formidable  :  for  there  are  very  few  eftates  in  the 
kingdom,  that  have  not,  at  fome  period  or  other  fince  the 

V  Stltat.  froiimrth  fi  '''«"  bem'aum  turatiemtf  fuamdiu  velfmrhfitt  fniiattmf 

hnumtri/u,  f  fti  nejue  tcmpus  nequgfimm  vclUltb09otm*res^  receffritmFf.X'jt  lo.  u 
txftHJarum  b0bet  ^  fid  bona Jma  dilacerstnh  ^  Potter  Antlq.  b.  I.  c.  26. 
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Norman  conqueft,  been  veiled  in  the  hands  of  the  king  hj 
forfeiture,  efcheat,  or  otherwife.    But,  fortunately  for  the 
liberty  of  the  fubje^i,  this  hereditary  landed  revenue,  by  a 
feries  of  improvident  management,  is  funk  almoft  to  nothing  i 
and  the  cafual  profits,  arifing  from  the  other  branches  of  the 
eenfus  regalis,  are  likewife  almoft  all  of  them  alienated  from  the 
crown.  In  order  to  fupply  the  deficiencies  of  which,  we  axe 
now  obliged  to  have  recourfe  to  new  methods  of  raifing  mo* 
ney,  unknown  to  our  early  anceftors ;  which  methods  con- 
ftitutc  the  king's  extraordinary  revenue.  For,  the  public  pa- 
trimony being  got  into  the  hands  of  private  fubje£ls,  it  is  but 
reafonable  that  private  contributions  (hould  fupply  the  public 
fcrvice.     Which,  though  it  may  perhaps  fall  harder  upon 
fome  individuals,  whofe  anceftors  have  had  no  ihare  in  the 
general  plunder,  than  upon  others,  yet,  taking  the  nation 
throughout,  it  amounts  to  nearly  the  fame ;  provided  the 
gain  by  the  extraordinary,  fliould  appear  to  be  no  greater  than 
the  lofs  by  the  ordinary,  revenue.  And,  perhaps,  if  every  gen- 
T  307  ]  tieman  in  the  kingdom  was  to  be  ftrlpped  of  fuch  of  his  lands 
as  were  formerly  the  property  of  the  crown  j  was  to  be  again 
ftibjeS  to  the  inconveniencies  of  purveyance  and  pre-emption, 
the  oppreflion  of  foreft  laws,  and  the  flavery  of  feodal  tenures ; 
and  was  to  refign  into  the  king's  hands  all  his  royal  franchifes 
of  waifs,  wrecks,  eftrays,  treafure-trove,  mines,  deodands, 
forfeitures,  and  the  like;  he  would  find  himfelf  a  greater  lofer, 
than  by  paying  his  quota  to  fuch  taxes,  as  are  necefTary  to  the 
fupport  of  government.     The  thing  therefore  to  be  wifiied 
and  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total 
abolition  of  taxes,  which  would  draw  after  it  very  pernicious 
confcquences,  and  the  very  fuppofition  of  which  is  the  height 
of  political  abfurdity.     For  as  the  true  idea  of  government 
and  magiftracy  will  be  found  to  confift  in  this,  that  fome  few 
men  are  deputed  by  many  others  to  prefide  over  public  affairs, 
fo  that  individuals  may  the  better  be  enabled  to  attend  their 
private  concerns ;  it  is  necefiary  that  thofe  individuals  Ihould 
be  bound  to'  contribute  a  portion  of  their  private  gains,  in 
order  to  fupport  that  government,  and  reward  that  magiftracy, 
which  protcAs  them  in  the  enjoyment  of  their  refpeAivf 

properties. 
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properties.  But  the  things  to  be  aimed  at  are  wifdom  and 
moderation,  not  only  in  granting,  but  alfo  in  the  method  o{ 
xaifing  the  neeefiary  fupplies  i  by  contriving  to  do  both  iir 
fach  a  manner  as  may  be  moft  conducive  to  the  national  wel« 
fare,  and  at  the  fame  time  moil  confident  with  oeconomy 
and  the  liberty  of  the  fubjefl ;  who,  when  properly  taxed, 
contributes  only,  as  was  before  obferved  y,  fome  part  of  his 
property^  in  order  to  enjoy  the  reft. 

These  extraordinary  grants  are  ufually  'called  by  the  fy- 
nonymou9  names  of  aids,  fubfidies,  and  fupplies ;  and  are 
granted,  we  have  formerlyfeen  •,  by  the  commons  of  Great 
Britain  in  parliament  afiembled  :  who,  when  they  have  vo- 
ted a  fupply  to  his  majefty,  and  fettled  the  quantum  of  that 
fiipply,  ufually  refolve  themfelves  into  what  is  called  a  com- 
mittee of  ^ays  and  means,  to  confider  the  ways  and  means 
of  raifing  the  fupply  fo  Toted.  Ant^in  this  committee  every 
member  (though  it  is  looked  upon  as  the  peculiar  province  [  308  J 
of  the  chancellor  of  the  exchequer)  may  propofe  fuch  fcheme 
of  taxation  as  he  thinks  will  be  leail  detrimental  to  the  pub^ 
He.  The  refolutions  of  this  committee,  when  approved  by 
a  rote  of  the  houfe,  are  in  general  eftecmed  to  be  (as  it 
were)  final  and  conclufive.  For,  though  the  fupply  camiot 
be  a£lually  ralfed  upon  the  fubje£b  till  direded  by  an  aA  of 
the  whole  parliament,  yet  no  monied  man  will  fcruple  to  ad- 
vance to  the  government  any  quantity  of  ready  cafli,  on  the 
credit  of  a  bare  vote  of  the  houfe  of  commons,  though  no 
law  be  yet  pafied  to  eftablifli  it. 

The  taxes,  which  are  ralfed  upon  the  fubje£t,  are  either 
annual  or  perpetuaL  The  ufual  annual  taxes  are  thofe  upon 
land  and  mait. 

I.  The  land  tax,  in  it's  modern  (hape,  has  fuperfeded  all 
the  former  methods  of  rating  either  property,  or  perfons  In 
refpe£l  of  their  property,  whether  by  tenths  or  fiftsenths^ 
fubfidies  on  land,  hydages,  fcutages,  or  talliages ;  a  ihort 
explication  of  which  will  however  greatly  alTiIl  us  in  under* 
(landing  our  antient  laws  and  hiftory, 

7  pa^  !%%•  *  pa^  x69« 
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Tbktrs,  tad  fifteenths  %  were  temporary  aids  ifluing  out 
of  perfonal  property,  and  granted  to  the  king  by  parliament. 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  fubjed ;  when  fuch  moveables^ 
or  perfonal  eftates,  were  a  Tcry  difierent  and  a  mueh  kfs 
confiderable  thing  than  what  they  ufually  are  at  this  day. 
Tenths  are  faid  to  have  been  firft  granted  under  Henry  the  fo» 
condy  who  took  advantage  of  the  fafhionable  zeal  for  croifades 
to  introduce  this  new  taxation^  in  order  to  defray  the  cz* 
pence  of  a  pious  expedition  to  Paleftine,  which  he  really  or 
feemingly  had  projected  againft  Saladine  emperor  of  the  Sa« 
tacens  \  whence  it  was  originally  denominated  the  Saladin^ 
tenth  K  But  afterwards  fifteenths  were  more  ufually  granted 
than  tenths.  Originally  the  amount  of  thefe  taxes  was  un* 
t  309  3  certain,  being  levied  by  affeffmcnts  new  made  at  every  frelh 
grant  of  the  commons,  acommiffion  for  which  is  preferved 
by  Matthew  Paris  ^ :  but  it  was  at  length  reduced  to  a  cer« 
tainty  in  the  eighth  year  of  Edward  III,  when,  by  virtue  of 
the  king's  commllFion,  neW  taxations  were  made  of  every 
townfliip,  borough,  and  city  in  the  kingdom,  and  recorded 
in  the  exchequer  f  which  rate  was,  at  the  time,  the  fifteenth 
part  of  tlie  value  of  every  townfhip,  the  whole  amounting  to 
about  29000  /.  and  therefore  it  ftill  kept  up  the  name  of  a 
fifteenth^  when,  by  the  alteration  of  the  value  of  money  and 
tKe  increafe  of  perfonal  property,  things  came  to  be  in  a  very 
difierent  fituation.  So  that  when,  of  later  years,  the  commons 
granted  the  king  a  fifteenth,  every  parifii  in  England  imme- 
diately knew  their  proportion  of  it ;  that  is,  the  fame  identical 
fum  that  was  afleiTed  by  the  fame  aid  in  the  eighth  of  Edward 
III ;  and  then  raifed  it  by  a  rate  among  themfelves,  and  re- 
turned  it  into  the  royal  exchequer. 

-  The  other  antient  levies  were  in  the  nature  of  a  modem 
knd  tax  :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  miliury  tenures  * ;  when 

a  X  Inft.  77.    4  Inft.  34.  c  ^,  D,  1131, 
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«v€ry  tenant  of  a  knight's  fee  was  boundi  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year« 
But  this  perfonal  attendance  growing  tproublefome  in  many 
tefyc&Sf  the  tenants  found  means  of  compounding  for  itj  hj 
firft  fending  others  in  their  ftead^  and  in  procefs  of  time  bf 
making  a  pecuniary  fatisfadiion  to  the  crown  in  lieu  of  itn 
TUs  pecuniary  fatisfadiion  at  laft  came  Co  be  levied  by  afleff* 
mentSy  at  fo  much  for  every  knight's  fee,  under  the  name  of 
fcutages ;  which  appear  to  have  been  levied  for  the  firft  time 
in  the  fifth  year  of  Henry  the  fecond,  on  account  of  his  ex^ 
^edition  to  Touloufe,  and  were  then  (I  apprehend)  mere  ar« 
bitrary  con\pofitions,  as  the  king  and  the  fubje^  could  agree« 
But  this  precedent  being  afterwards  abufed  into  a  means  of  [  310  ] 
oppreffion,  (in  kvying  fcutages  on  the  landholders  by  the 
royal  authority,  only,  whenever  our  kings  went  to  war,  ii^  or- 
der to  hire  mercenary  troops  and  pay  their  contingent  ez« 
pences)  it  became  thereupon  a  matter  of  national  complaint  1 
und  king  John  was  obliged  to  promife  in  his  magna  carUt  *^ 
that  no  fcutage  ihould  be  impofed  without  the  confent  of  the 
common  council  of  the  realm.  This  claufe  was  indeed 
omitted  in  the  charters  of  Henry  III,  where '  we  only  find 
it  ftipulated,  that  fcutages  (hould  be  taken  as  they  were  ufed 
to  be  in  the  time  of  king  Henry  the  fecond*  -Tet  after wards^ 
by  a  variety  of  ftatutes  under  Edward  L  and  his  grandfon  '^ 
\l  was  provided,  that  the  king  (hall  not  take  any  aids  <xt 
uiks,  any  talliage  or  tax,  but  by  the  common  aiTent  of  the 
great  men  and  commons  in  parliament. 

Of  the  fame  nature  with  fcutages  upon  knlghts-fees  were 
the  afleflments  of  hydage  upon  all  other  lands,  and  of  talliage 
upon  cities  and  burghs  ^.  But  they  all  gradually  fell  into 
difufe  upon  the  introdudion  of  fubfidies,  about  the  time  of 
king  Richard  II  and  king  Henry  IV.  Thefe  were  a  taz^  not 
immediately  impofed  upon  property,  but  upon  perfons  in  re^ 
fycQt  of  their  reputed  eftatesi  after  the  nominal  rate  of  4/.  im 

•  csp,  1^  ft.  4.  C  t.    14 Ed.  in.  ft,  t« €«  U 
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the  pound  for  hnd8>  and  2  /.  Zd.  for  good^s ;  and  for  thoic  o£ 
aliens  in  a  double  proportion.     But  this  afieflment  was  alfo 
made  according  to  an  antient  valuation  \  wherein  the  com- 
putation was  fo  very  moderate,  and  the  rental  of  the  kingdom 
was  fuppofed  to  be  fo  exceeding  low,  that  one  fubfidy  of  this 
ibrt  did  not,  according  to  fir  Edward  Coke ',  amount  to  more 
than  70000  /.  whereas  a  modem  land-tax  at  the  fame  rate 
produces  two  millions.    It  was  antiently  the  rule  never  to 
grant  more  than  one  fubfidy,  and  two  fifteenths  at  a  time : 
but  this  rule  was  broken  through  for  the  firft  time  on  a  very 
prefEng  occafion,  the  Spanifh  invafion  in  1588;  when  the 
parliament  gave  queen  Elizabeth  two  fubfidies  and  four^fif- 
teenths.  Afterwards,  as  money  funk  in  value,  more  fubfidies 
were  given ;  and  we  have  an  inftance  in  the  firft  parliament 
of  1640,  of  the  king's  defiring  twelve  fubfidies  of  the  com* 
[  311  3  mons,  to  be  levied  in  three  years;  which  was  looked  upon 
as  a  ftartling  propofal :  though  lord  Clarendon  fays  \  that 
the  fpeaker,  ferjeant  GlanvilK:,  made  it  manifeft  to  the  houfe, 
how  very  inconfiderable  a  fum  twelve  fubfidies  amounted  to, 
by  telling  them  he  had  computed  what  he  was  to  pay  for  them 
himfelf  $  and  when  he  named  the  fum,  he  being  known  to  be 
poflefled  of  a  great  eftatc,  it  feemed  not  worth  any  farther 
deliberation.     And  indeed,  upon  calculation,  we  (hall  find, 
that  the  total  amount  of  thefe.  twelve  fubfidies,  to  be  raifcd 
in  three  years,  is  lefs  than  what  is  now  raifed  in  one  year, 
by  a  land  tax  of  two  (hillings  in  the  pound. 

The  grant  of  fcutagcs,  talliages,  or  fubfidies  by  the  com- 
mons did  not  extend  to  fpiritual  preferments  ;  thofe  being 
ufually  taxed  at  the  fame  time  by  the  clergy  themfclves  in 
convocation :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwife  they  were  illegal,  and  not  binding ; 
as  the  fame  noble  writer  obferves  of  the  fubfidies  granted  by 
the  convocation,  which  continued  fitting  after  the  difiblu- 
tion  of  the  firft  parliament  in  1640.  A  fubfidy  granted  by 
the  clergy  was  after  the  rate  of  4  /.  in  the  pound  according 
to  the  valuation  of  their  livings  in  the  king's  bodts;  and 

t  4]n(l«  53.  fc  Hill.  b.  »•  1  4lnft.  33. 
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amounted^  as  fir  Edward  Coke  tells  us  \  t6  about  20000  /• 
While  this  cuftom  continued,  convocations  were  wont  to  fit 
as  frequently  as  parliaments:  but  the  lait  fubfidiesj  thus 
given  by  the  clergy,  were  thofe  confirmed  by  ftatute  15  Car, 
II.  cap.  I  Ob  fince  which  another  method  of  taxation  has  ge* 
zierally  prevailed,  which  takes  in  the  clergy  as  well  as  the 
laity :  in  recompence  for  ^hich  the  beneficed  clergy  have 
from  that  period  been  allowed  to  vote  at  the  eledion  of 
knights  of  the  (hire  " ;  and  thenceforward  alfo  the  pra£tice 
of  giving  ecclefiaftical  fubfidies  hath  fallen  into  total  difiife. 

The  lay  fubfidy  was  ufually  raifed  by  commlflioners  ap« 
pointed  by  the  crown,  or  the  great  ofiicers  of  ftate :  and  there- 
fore in  the  beginning  of  the  civil  wars  between  Charles  L  and  . 
his  pa'rtiafnent,  the  latter  having  no  other  fuf&cient  revenue  [  312  3 
to  fupport  themfelves  and  their  meafures,  introduced  the 
pradice  of  laying  weekly  and  nH)nthly  afleflments  '^  of  a  fpe- 
cific  fum  upon  the  feveral  counties  of  the  kingdom ;  to  be 
levied  by  a  pound  rate  oa  lands  and  perfonal  eftafees :  which 
were  occafionally  continued  during  the  whole  ufurpation, 
fomjC^imes  at  the  rate  of  120000  /•  a  month,  fometimes  at  in- 
ferior rates  <>,     After  the  reftoration  the  antient  method  of 
granting  fubfidies,  ihftisad  of  fuch  monthly  aireflments,  was 
twioc>  and  twice  only,  renewed;  viz.  in  i6(53,  when  four 
fubfidies  were  granted  by  the  temporalty,  and  four  by  the 
clergy ;  and  in  1670,  when  800000  /.  was  raifed  by  way  of 
fubfidy,  which  was  the  lafl:  time  of  raifing  fupplies  in  .that 
manner  (i  8).  For,themonthlyaflefimentsbeingnowe{labli{hed 

I  4  Inft.  33.  •  One  of  t^efc  bills  of  aflciTnicnt,  fn 

m  Dalt«  of  iherifffl,  418.  GUb.  hift.  l656>  is  preferved  in  ScobelPs  cuUec- 

of  czch.  c.  4.  tioDs  400*  (17) 
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(17)  Sir  John  Sinclair  has  given  the  proportions  to  be  levied 
upon  each  county  of  an  aflTeiTment  of  70,000  /.  a  month  in  the  year 
-a  660,  in  his  Hiftory  of  the  Public  Revenue,  1  part,  189. 

(18)  No  fubfidies  were  granted  cither  by  the  laity  or  clergy 
after  1663,  15  Car.  11.  c.  9.  &  10.  The  learned  Judge  has  been 
jiufled  by  the  title  to  the  ad  of  the  22  ie  23  Car.  Ill  c,  ,3.  in  the 
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by  cuftom,  being  nifed  by  comtniffioneiv  named  by  pailb- 
ment,  and  producing  a  more  certain  revenue ;  from  that  time 
forwsffds  we  hear  no  more  of  .fubfidies,  but  occafional  aflfdT- 
ments  were  granted  as  the  national  emergencies  required. 
Thefe  periodical  afleflinents,  the  fabfidies  vhich  preceded 
them,  and  the  more  antient  fcntage^  hydage,  and  talliage, 
were  to  all  intents  and  purpofes  a  land  tax ;  and  the  aficffinents 
were  fometimes  exprefsly  called  fo  ^.  Yet  a  popular  opinion 
lias  prevailed,  that  the  land  uz  was  firft  introduced  in  the 

P  CoiB'  jotttn*  s6  Joo.  9  Dec.  1678* 


year  1670*  when  he  declares  it  was  the  laft  time  of  ndfisg  Applies 
by  way  of  fabfidy ;  for  the  tide  of  it  is,  "  An  z6t  to  grant  a  fob- 
"  fidy  to  his  majefty  for  fupply  of  his  extraordinary  occaikms.'' 
Bat  although,  among  a  great  variety  of  other  taxes,  i/.  in  the 
pound  is  to  be  raifed  upon  land,  yet  die  mode  of  collecting  tt  is  to- 
tally dificreat  from  the  fermer  fabfidy  aiTeffinent:  it  u  to  be 
levied  by  txaAIy  the  fame  phn  and  arrangements  which  were 
afterwards  adopttd  in  the  4  W,  fr  M.  And  according  to  the  re- 
guladons  in  the  ftatate  4  W«  5e  M*  c.  i.  and  the  vskate  of 
eftates^made  at  that  time,  the  parliament  ertry  year  at  prdint 
renews  the  grant  of  the  land-tax^  and  orders  it  to  be  coOeded. 
All  the  material  dauies  of  the  ftatate  in  the  az  Sb  33  Csr.  II. 
are  copied  viriatim  in  that  of  the  4  W,  &  M. ;  the  afi  of  Charles 
is  not  printed  in  the  common  edition  of  the  Statutes  at  Large,  bot 
it  i$  given  at  length  in  Keble's  edition.  And  eventben  this  fcheni 
of  taidng  landed  property  was  not  a  novelty,  for  it  was  M  iatro- 
ductd  ia  die  time  of  the  commonwealth.  The  fubftaace  of  tlus 
'plan  may  be  feen  in  an  ad  for  an  afTeflment  to  raife  6o/xx)/*  a  mosdi 
in  Scobell's  ads,  1656,  c  la* 

To  thofe  who  have  leifore  and  opportunity,  it  might  afbrdes* 
tertainment  to  inquire  what  was  the  difference  of  the  aifeffineiits 
returned  into  the  exchequer  in  the  years  1656, 1670,  and  1692.  Fbr 
beiides  the  prefent  difproportion  in  the  afleflment  neceflarily  arifing 
from  a  more  improved  coltivation  of  land  in  fbme  counties,  it  ^ 
commouly  fuppofed  that  there  was  an  original  inequality  in  the  n- 
luation  of  eftates,  from  the  liberality  or  fraud  of  the  owners  »d 
afielTors  in  their  reprefenutions  of  the  value,  according  to  their  at' 
'  tacbment  or  averfion  to  the  new  government. 

7  ^8^ 


Tdgn  of  ling  Wilfiam  HI)  becattfe  in  die  year  itfpi  a  new 
afleiinent  or  Yalnadoff  of  eftates  was  made  thronghontthe 
kingdom:  wiuch,  thottgh  bj  no  means  a  perfcQ  one»  had 
this  efiefly  thatafupplj  of  500000/.  was  equal  to  i/.  intbe 
pound  of  the  Talne  of  the  eftates  gircn  in.  And,  according 
to  this  enhanced  Talnation,  jfrom  the  year  liftpj  to  the  pre* 
fenty  a  period  of  above  fourfcore  years,  the  land  tax  has  con« 
tinned  an  annual  charge  upon  the  fubjeA ;  above  half  the 
time  at  4/  in  the  pound,  fometimes  at  3/,  fometimes  at  2f, 
twic^^  at  I/,  but  without  any  total  intcrmillion*  The  me- 
dium has  been  3/.  3  J.  in  the  pound}  being  equivalent  with  ^ 
twenty-three  anticnt  fubGdieSf  and  amounting  annually  to 
more  tha^  a  million  and  a  half  of  money.  The  n^thod  of  [  31^  1 
raiCng  it  is  by  charging  a  particular  fum  upon  each  county, 
according  to  the  valuation  given  in»  jf.  D.  1692 1  and  this 
fum  is  aflefled  and  raifed  upon  individuals  (their  perfonal 
eftates,  as  well  as  real,  being  liable  thereto)  by  coouniP> 
fioners  appointed  in  the  a£l,  being  the  principal  landholders 
of  the  county,  and  their  officers  ( 19). 

n.  The  -other  annual  tax  is  the  malt  tax(  which  is  a 
fum  of  750000  /.  raifed  every  year  by  parliament,  ever  fince 
1 697,  by  .a  duty  of  6  d.  in  the  bufliel  on  malt,  and  a  propor- 
tionable fum  on  certain  liquors,  fuch  as  cyder  and  perry» 
which  might  otherwife  prevent  the  conftimptioa  of  malt* 
,7his  13  under  the  management  of  the  commiflioners  of  the 
icxcife;  and  is  indeed  itfelf  no  other  than  an  annual  excife, 
the  natute  <tf  which  fpecies  of  taxation  I  fhall  ptefently  ex- 

4  lb  the  yon  173a  and  17))* 


'  (19)  The  commtffioners  are  appoiirt^d  annually  in  the  renewed 
ad ;  bat  they  cannot  execute  the  office  in  any  county^  cxdept  in 
Wales,  under  a  penalty  of  50/.  nnlefs  they  have  fome  cftate  or 
intcrcft  in  land  within  the  county,  of  the  dear  value  of  100  A  a 
year,  and  which  was  taxed  for  that  fum  at  the  leaft  die  year  be- 
fore. The  alTcffors  and  coUeftors  are  printipal  inhabitants  ap- 
pointed by  the  commiffioners.  See  the  particular  provlfions  of  the 
ftatute  in  Burn's  Juftice,  tide.  Land  Tax. 

D  d  a  .    plain; 
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plain:  only  premifing  at  prefent^  that  in  the  year  1760  an 
additional  perpetual  e^^cife  of  3  J.  per  bufliel  was  laid  upon 
malt  i  to  the  produceof  which  a  duty  of  1 5  per  cent,  or  near- 
ly an  additional  halfpenny  per  ])u{hel,  was  added  in  1 779  (ao): 
^nd  that  in  x  763  a  proportionable  excife  was  laid  upon  cyder 
and  perry,  but.  b  newrmodelled  in  1766,  as  fcarce  to  be 
worth  coUefting  (21). 

The  perpetual  taxes  are, 

I.  The  cnftoms;  or  the  duties,  toll,  tribute,  or  tarid*,  pay^ 
able  upon  merchandize  exported  and  imported.  The  confi* 
derations  upon  which  this  rerenue  (or  the  more  antient  part 
t>f  it,  which  arofe  only  from  exports)  was  invefted  in  the 
king,  were  faid  to  be  tMro';  t*  Becaufe  he  gave  the  fubje£l 
'  leave  to  depart  the  kingdom,  and  to  carry  his  goods  along  with 
him*  2.  Becaufe  the  king  Was  bound  of  common  right  to 
maintain  and  keep  up  the  potts  and  havens,  and  to  prote£^ 
the  merchant  from  pirates.    Some  have  imagined  they  arc 

rDyer«i65. 


(20)  And  in  the  next  year»  a  farther  addidonal  duty  of  6^«  a 
bufliei  was  laid  apon  nialt.  But  by  the  cobfolidatioh  a£l»  27  Geo. 
>III.  e.  I),  thefedndes  are  repealed;  and>  in  lieu  bf  them,  g^* 
U  \M  yofaa  evfery  baihd  of  vMt  in  England,  and  half  as  much  in 
Soodand.  Sir  John  Sinclair  (bices«  that  from  Michaelmas  1787  to 
^Michaelmas  1788.  the  net  produce  of  the  perpetual  ercife  upon 

malt  was  724>y86V.;  the  annual  excife  603,317/.;  the  duties  npon 
beer  19666,152/. ;  upon  BritiDi  fpirits  509,167/.:  to  that  barley 
yielded  a  clear  revenue  of  3,503,422  /.    3  S/V.  125.' 

(21)  Though  the  land-tax  is  fuppofed,  and  ftatedin  thean- 
nual  ad,  to  raife,  at  4/^  in  the  pound,  an  income  of  i  >989,673  /. 
71.  io|^.  for  England;  and  47>954/*  !/•  s^«  for  Scotland; 
making  in  all,  2,037,627/.  9/.  0^1/.  yet  Sir  John  Siodair 
ihews,  with  great  appearance  of  accuracy,  that  it  is  fo  nnlfbrmly 
deficient,  that,  upon  an  average,  die  whole  amount  ought  not  to 
be  eftimated  at  more  than  1,900,000/.  and  that  the  annual  malt 
tax,  after  two  very  favourable  years,  ending  at  Michaelmas  ipSS^ 
did  not  average  more  than  6oo^oco  /,  3  iPart,  108. 1 1 7. 

called 
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0JkA  with  HS  cuftomsy  bccaufe  they  were- the  kdicfitance  of 
the  king  by  immemorial  ufage  and  tht  commoft  kw^  a^d 
not  granted  him  by  any  ftatute  * :  but  fir  Edward  Cc^e  hath ; 
clearly  (hewnS  that  the  king's  firft  claim  to  them  was  by 
grant  of  parliament  3  Edw.  I,  thpugh  the  record  thereof  is  not  [  314  ] 
now  extant  (22).  And  indee^  this  \s  in  ei^pref^  words  con- 
fi^fled  by  ftatute  25  Edw.  t  c.  7.  wherein  the  king  promifes 
to  take  no  cuftoms  from  merchant^,  without  the  common 
aflent  of  the  realm,  <<  faving  to  us  and  pur  heirsj  the.  cuftoms 

•  Dyer.  43.  fL  14.  »  %  Inft.  5S,  59* 


(aa)  Sir  Edward  Coke  cites  a  letter  patent  of  £dw.  L  in  whidi 
^e  king  recites,  that  the  parliament  had  granted  to  him  and  his 
htiiijuiedam  no^a  confuttuio  upon  wool^  ikins,  and  leather :  but 
$hat  merchants  paid  dades  and  cnftoms  Jong  before^  appears  from 
the  memorable  danfe  in  magna  charta^  npon  which  fir  Edv^ard 
Coke  is  these  commenting :  Yhat  claofe  providecj  that  all  mer- 
chants ihaH  ha¥e  &fe  condod  throfighoat  England*  ad  mtndwa  (^ 
nttndiMlum^mjnmn^Msmalu  tohetu»piraiitiqu4*.^  re^aieon/uitu^^ 
and  he  fays*  thefe  are  fubfidies  or  cuftoms  granted  by  comxAop  con*  * 
{cat  fr^  hnofuUico.  a  Infi^  58.    They  feem  to  have  been  called 
cuftomi,  from  having  been  paid  from  dme  inuneroorial ;  and  a 
memorable  ftatute  in  the  a  i  Edw.  I.  c.  5.  makes  thatdiftindtion.  It 
ftates,  that  feveral  people  are  apprehenfive  that  the  aids,  talks, 
and  prizes,  which  they  had  granted  for  the  king's  wars  and  other 
cccafions,  might  be  turned  upon  them  and  their  heirs  (en/ervagi). 
into  an  ad  of  flavery ;  the  king  therefore  declares  and  grants*^ 
that   he  will  not  draw  fuch  temporary  ^ds  and  taxes  'into  a 

This  is  a  ftriking  and  a  noble  inftance  of  a  jealous  Spirit  of  fi-r 
berty  b  our  anceftprs,  and  that  they  were  anxioat  to  prefervo 
thofe  rights  which*  by  maffu^  cb^rta^  they  hid  fupoefsfully  via. 
dicated. 

Lord  Coke,  both  in  a  Inft.  58,  and  in  4 Inft  999  30.  (hews» 
from  the  authorities  he  cites»  that  cuftoms  or  diitiea  were  called  in 
old  legal  Ladn  cufiuma  and  con/uetudims  bdii^riminately.  But  he 
feems  very  defirons  of  inculcatbg  the  dodrine,  that  all  cnftoms  or 
dunes  owe  their  origin  to  the  authority  of  parliament  s  a  doArine^ 
which  both  before  and  after  his  time«  the  crown  was  indyied  to 
controvert. 

Dd3  ?«oa 
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^  oa  wool,  'ftins,  atkl  leathori  ibrmerly  grantid  to  us  bj  the 
«  commonllty  afbrcfaid.^  T^efift  were  formerly  called  the 
herediiaiy  cuftoms  of  the  crown  (  and  were  due  on  the  ex* 
pdrtarion  Only  of  the  faid  three  commodities,  ahdctf  tioneother: 
which  were  Ayled  thtjlaple  commodities  of  the  kingdom,  be* 
caufe  thqr  were' obliged  to  be  brought  to  thofc  ports  where 
the  king^s  ftaple  was  eftabliflied,  in  order  to  be  there  firft  ra- 
t^d,  and  then  exported ".  They  were  denominated  in  Ac 
barbarous  Latin  of  our  antient  records,  citfiuma  ^ ;  not  eon^ 
Juetudines^  which  is  the  language  of  our  law  whenever  it  means 
merely  ufages.  The  duties  on  wool,  fliecp-flcins,  or  woolfclls, 
and  leather,  exported,  were  called  cujluma  aniiquafive  magna  ? 
and  were  payable  by  every  merchant,  as  well  native  as  ftran- 
ger ;  with  this  dllFerence,  that  merchant  (Irangei's  paid  an 
additional  toll,  viz.  half  as  much  again  as  was  paid  by  na- 

'  tives.  The  offtuma parva  et  mya  were  an  impoit  of  3  d.  in  the 
pound,  due  from  merchant  ftrangera  only,  for  all  commodities 
ak  well  imported  as  exported }  which  was  ufually  called  th& 
alien's  duty,  and  was  firft  granted  in  3 1  Edw.  I  *.  But  thcTe 
antient  hereditary  cuftoms,  efpecially  thofe  on  wool  and 
woolfells,  came  to  be  of  little  account,  when  the  nation  be- 
came fenfiblc  of  the  advantages  of  a  home  manufafturc,  and 

prohibited  the  exportation  o^  wool  by  ftatute  1 1  Edw.  HI.  c.  1 . 

There  is  alfo  another  very  antient  hereditary  duty  be- 
Jonging  to  the  crown,  called  thtprifage  or  butkrage  of  wines; 
which  is  confiderably  older  than  the  cuftoms,  being  XaSua 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  L  ftillex** 
t  3  '5  ]  ^^^  '•  Ptifage  was  a  right  of  taking  two  tons  c£  wine  from 
every  fliip  (Englifli  or  foreign}  importing  into  England  tweotf 
tons  or  more ;  one  before  and  one  behind  the  maft :  which 
by  charter  of  Edward  I  was  exchanged  into  a  duty  of  is.  for 
ifVery  ton  imported  by  merchant-ftrangers,  and  called  bot- 
krage,  becaufe  paid  to  the  king's  butler  ^ 

•  Da?.  9.  at  we  hate  adopted  it  mEogljA,  ^« 

▼  This  appellation  feemt  to  be  deriv.  w  4  Inft.  19. 

cd  from  the  French  word  cwfivml  qt  x  Madox.  hift.  exch.  5*6.  53*. 

to^tumt  which  fignifiet  toU  or  tribute,  f  Dav.  S.   iBulftr.  A54..  Stat*  Eflr. 

lod  owes  if  I  own  etymology  to  the  word  16  Idw.  1I«  Com.  jouro.  »7  Apr.  1689. 
4m^p  ^hich  figsifin  price»  chaige^  of 

Othxr 
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Other  cuftoms  payable  upon  exports  and  Upports  vere 
diftingiulhed  into  f abfidies,  tonnage,  poundage^  and  Other  im» 
ppfts*  Sub£dies  were  fuch  as  were  impofed  by  parliament 
upon  any  of  the  ftaple  commodides  before  mentioned,  over 
and  above  the  cujluma  antiqua  et  magna :  tonnage  was  a  dtity 
upon  all  wines  imported,  over  and  above  the  prifage  and  but« 
lerage  aforefaid :  poundage  was  a  duty  impofed  ad  Valofem^  at 
the  rate  of  12  dAr\  the  pound,  on  all  other  merchandize  what- 
foever }  and  the  other  impofts  were  fuch  as  were  occaGonaliy 
laid  on  by  parliament,  as  circumftances  and  times  required  *. 
Thcfe  diftin&ions  are  now  in  a  manner  forgotten,  except'by 
thp  officers  immediately  cOpperAed  in  this  departihent ;  their 
produce  being  in  effe^  all  blended  together,  under  the  one^ 
denomination  of  the  cnftoms* 

By  thefe  we  underftand*  at  prefent,  a  duty  or  fubfidy  paid 
Vy  the  merchant,  at  the  quay,  upon  all  imported  as  well  as  ex- 
ported commodities,  by  authority  of  parliament ;  unlefs  where; 
for  pardcubr  national  reafons^  certain  rewards,  bounties,  off 
dtrawback6>  are  allowed  for  particular  exports  or  imports* 
Thofe  of  tonnage  and  poundage^  in  particular,  were  at  firft 
granted,  as  the  old  ftatutes  (and  particularly  i  Eliz.  c.  19.) 
cxprcfs  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
Safeguard  of  the  fcas,  and  for  the  intercourfe  of  merchandife 
fafely  to  come  into  and  pafs  out  of  the  fame.  They  were  at 
firft  ufually  granted  only  for  a  ftatcd  term  of  years,  as,  for  two 
years  in  5  Ric.  ll'i  but  in  Henry  the  fixth's  time,  they  wer<5  ' 

granted  him  for  life  by  a  ftatute  in  the  thirty-firft  year  of  his 
reign ;  and  again  to  Edward  IV.  for  the  term  of  hislife  alfo : 
fince  which  time  they  were  regularly  granted  t?  all  his  fuc- 
ceObrs,  for  life,  fomctimes  at  the  firft,  fometimes  at  other  fub- 
lequent  parliaments,  till  the  reign  of  Charles  the  firft ;  when,  [316] 
as  the  nobk  hiftorian  cxpreffes  it  *»,  his  minifters  were  not  fufc 
ficicntly  folicitous  for  a  renewal  of  this  legal  grant.  And  yet  . 
thcfe  impofts  were  imprudently  and  unconftitutionally  levied 
and  taken,  without  confent  of  parliament,  for  fifteen  years  to- 

■  Ptf.  il»  »•  •Datv.  lit  *  kldlft.  Rfbdl.  b.  3. 
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gether ;  whic&  was  one  of  the  caufes  of  thofe  mAkzppj  diC* 
contents,  juftifiable  at  firft  in  too  many  inftanccs,  but  which 
degenerated  at  laft  into  caufelefs  rebellion  and  muifder.  For^ 
as  in  every  other,  fo  in  this  particular  cafe,  the  king  (previous 
to  the  commencement  of  hoftUities)  gave  the  nation  ample 
fatisfadion  for  the  errors  of  his  former  condad,  by  paffing 
an  zfk  ^,  whereby  he  renounced  all  power  in  the  crown  of  le- 
vying the  duty  of  tonnage  and  poundage,  without  the  expreft 
confent  of  parliament ;  and  alfo  all  power  of  impofition  tipon 
any  merchandizes  whatever.  Upon  the  reftoration  this  duty 
was  granted  to  king  Charles  the  fecond  for  life,  and  fd  it  was 
to  his  two  immediate  fucceflbrs  \  but  now  by  three  feveral 
fiatutes,  9  Ann.  c.  6.  i  Geo.  L  c.  la.  and  3  G^eo.  I.  c.  7;  it  is 
made  perpetual  and  mortgaged  for  the  debt  of  the  public.  The 
cuftoms  thus  impofed  by  parliament,  are  chiefly  contained  in 
two  books  of  rates,  fet  forth  by  parliamentary  authority';  one 
figned  by  fir  Harbottle  Grimfton,  fpeaker  of  the  houfe  of  conw 
inons  in  Charles  the  fecond's  times  and* the  other  an  additional 
one  figned  by  fir  Spenfer  Compton,  fpeaker  in  the  reiga  of 
Goorge  the  firft;  to  which  alfoiubfequent  additions  haWbcca 
made  (23).   Aliens  pay  a  larger  proportion  than  natural  fub* 

•  t6  Car.  I.  c.  8«        '  ^  Stat.  12 Car.  II.  €.4.  1 1  Geo.  I.  c.  7. 


.  (23)  In  the  year  1787,  by  the  27  Geo.  HI.  c.  13.  called  die 
confolidation  z€t,  all  the  former  (tatotes  impofiqg  duties  of  cuT. 
toms  and  excife  were  repealed  with  regard  to  the  quantum  of  the 
duty ;  and  the  two  books  of  rates,  mendoned  by  the  learned  Judge, 
were  declared  to  be  of  no  avail  for  the  future ;  but  all  the  former 
dudes  were  confolidated,  and  were  ordered  to  be  paid  aceordmg  to 
a  new  book  of  rates  annexed  to  that  ftatnte.  Before  this  ad  was 
pa(red>  it  could  not  be  fappofed  that  many  perfons>  befide  ex* 
cifemen  and  cuftom-hoofe  officers,  could  be  acquainted  widi  the 
dudes  payable  upon  the  different  articles  of  commerce.  Sir  John 
Sinclair  fays,  that  French  wine  was  liable  to  fifteen,  and  French 
paper  to  fourteen,  different  dudes,  which>  of  coorfe,  lay  widely 
difpcrfcd  in  fo  many  adts  of  parliament.  But  now,  by  this  ex- 
cellent improvement,  we  can  immediately  find  the  duty  upon  the 
importation  or  e^fportation  of  any  article;  or  what  exdfe  doty 
any  commodity  is  fubjed  to,  lA  an  alphabetical  table.    BuHioot 

wool» 
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jefts,  which  is  what  is  now  generally  underftdo4  hy  th£  aUen'$ 
duty  $  to  be  Exempted  from  iirfiich  is  one  prindpal  caufe,bf. 
the  frequent  applications  to  parliaments  for  zGts  of  na« 
turalization  (24}.  "'    '* 

w'ooU  and  feme  few  other  commodities*  may  be  imported  daty 
free.     All  the  articles  enumerated  In  the  tables  or  book  of  rates» 
pay»  upon  importation  or  e^tportation,  thie  fum  therein  fpecified^' 
accordmg  to  their  weight,  number*  or  meafore.    And  all  other 
goods  and  merchandize,  not  being  ]jarticularly  enumerated  or  de- 
l!;nbed>  and  permitted  to  be  iinported  and  uftd  in  Great  Britain^ 
ihail  pay  upon  importation  27  /.  10  ^.  per  cnu.  ad  n/Olorem,  or  for 
every  loo/.  of  the  value,  th'er^f ;  but  fubjed  to  a  drawback,  of 
^5  /•  fer  cent,  upon  exportation.    Very  few  commodities  pay  a  duty 
"  nj>0Q  exportation ;  but  where  that  duty  is  not  (pecified  in  the  ta- 
bles, and  the  exportation  is  not  prohibited^  all  articles  may  be 
exported  without  payment  of  duty,  provided  they  are  regularly 
ifntered  and  (hipped;  but  on  Mure  thereof,  they  ar6  fubjeSi  to  a 
duty  of  {  /.  10/.  percent,  ad  valorem.     And  to  prevent  frauds  in 
th^  ^eprefentation  of  the  value,  a  very  fimple  and  equitable  re- 
gulation is  prefcribed  by  the  zSt,  viz.  the  proprietor  (hall  himfelf 
declare  the  value,  and  if  this  (hould  appear  not  to  be  a  fair  and 
true  eftimate,  the  goods  may  be  feized  by  the  proper  officer ;  and 
four  of  the  commiflioners  of  the  coftoms  may  dire£^  that   tho 
owner  (hall  be  paid  the  price  which  he  himfelf  fixed  upon  them> 
with  an  advance  of  ten  per  cent,  befides  all  the  duty  which  he  may 
have  paid ;  4Qd  they  may  then  order  the  good^  to  be  publicly  fold, 
aind  if , they  raife  any  (urn  beyond  what  was  paid  to  the  owner  and 
the  fubfequent  expences,  one  half  of  the  overplus  (hall  be  paid  to 
the  officer  who  made  the  feizure,  and  the  other  half  to  the  public 
revenue.     This  ilatute  is  of  infinite  confequence  to  the  comraer** 
efal  part  of  the  world  ;  it  has  reduced  an  important  fubjedt  from 
a  perfe£l  chaos  to  fuch  a  plain  and  (imple  form,  as  to  induce  every 
friend  to  his  country  to  wilh  that  iimilar  experiments  were  made 
npon  other  confufed  and  entangled  branches  of  our  lUtute  law. 

(24)  By  the  24  Geo.  III.  feiT.  2.  c.  16.  it  was  enaded,  that  the 
petty  cuHom,  or  additional  duty  onall  the  goods  of  aliens  or  (lrangers» 
ihould  ceafe,  except  thofe  wluch  had  been  granted  to  the  city  of 
X^ondon^  The  city  of  London  (lill  retains  a  trifling  duty  called 
fcavage,  on  the  goods  of  aliens.  It  is  an  odious  and  |mpolitie 
tax ;  and  i(  would  be  honourable  to  the  city  of  London  iA  adopt 
Che  liberality  of  the  legi(Iaturc»  and  to  relin^uiih  itt 

Thme 
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Thesb  enftcmft  flrc  thciiy  we  (e€»stax  imnbdiatdy  piidby 
the  merchant^  alllioiigh  ultimately  by  the  confumer.  And  yti 
thefe  7ft  the  duties  felt  lead  by  the  people  ^  and,  if  pnideotly 
managed,  the  people  hardly  conCder  that  theyjpay  them  at  all. 
For  the  merchant  is  eafy,  being  fenfible  he  does  not  pay  them 
for  himfelf  i  and  the  confumer,  who  really  pays  them,  coo* 
C  317  3  founds  them  with  the  price  of  the  commodity :  in  the  fame 
manner  as  Tacitus  obfcrves,  that  the  emperor  Nero  gained  the 
repuution  of  abolifhing  the  tax  of  .the  fale.of  flaves,  though 
he  oaly  transferred  it  from  the  buyer  to  the  feller ;  fo  that  it 
was>  as  he  exprefles  it,  "  remi/fum  m0gisfp€cUy  quam  vi :  qtaa^ 
^<  £um  vmJiUr  ptrukrt  juberttur^  in  partem  freiii  ttufimhit 
<<  aecreftehat^!*  But  this'  inconvenience  attends  it  on  the 
other  hand,  thsit  thefe  impofts,  if  too  heavy,  are  a  check  and 
cramp  upon  trade ;  andefpecially  when  the  value  of  the  com- 
modity bears  little  or  no  proportion  to  the  quantity  of  the  duty 
impofed.  This  in  confequencc  gives  rife  alfo  to  fmuggling, 
which  then  becomes  a  very  lucrative  employment :  and  it's 
'natural  and  moft  reafonable  punifliment,  v/z.  confifcation  a£ 
the  commodity,  is  in  fuch  cafes  quite  ineffectual }  the  intrinuc 
value  of  the  goods,  which  is  all  that  the  (muggier  has  paid, 
and  therefore  all  that  he  can  lofe,  being  very  Inconfidcrabie 
when  compared  with  his  profpeA  of  advantage  in  <fcvading  the 
duty.  Recourfe  mud  therefore  be  had  to  extraordinary  pu* 
siiihments  to  prevent  it  \  perhaps  even  to  capital  onea :  *  which 
deftroys  all  proportion  of  piiniftimcnt  ^,  and  puts  murderers 
upon  an  equal  footing  with  fuch  as  are  really  guilty  of  no 
natural,  but  merely  a  pofitii^,  oiFence* 

Treeb  is.  alfo  another  ill  confequence  attending  high  im^ 
pofts  on  merchandize,  not  frequently  confidered,  but  indif- 
putably  certain ;  that  the  earlier  any  tax  is  laid  on  a  commo* 
dity,  the  heavier  it  falls  upon  the  confumer  in  the  end :  for 
every  trader,  through  wfaofe  hands  it  pafles,  muft  have  a 
profit,  not  only  upon  the  raw  material  and  his  own  labour 
and  time  in  preparing  it,  but  alfo  upon  the  very  tax  itfelf, 
which  he  advances  to  the  government ;  otherwife  he  lofes  the 

•  Hlft.  ^  YS4  f  Monceiq*  Sp^  L.  b.  13*  e*  8. 
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4ife  and  iatcreft  of  tbe  money  vhich  he  to  advances.  To  u^- 
ftunce  in  the  article  of  foreign  paper.  The  merchant  pays 
a  duty  v^n  importation,  which  he  does  not  receive  again  tUI 
he  fells  the  commodity,  perhaps  at  the  end  of  three  months* 
He  is  therefore  equally  entitled  to  a  profit  upon  that  duty  [  318  ] 
'which  he  pays  at  the  cuftom*houfe,  as  to  a  profit  upon  the 
origix^  price  which  he  paysto  the  manufacturer  abroad  i  and 
confiders  it  accordingly  in  the  price  he  demands  of  the  ilar 
.  tioner.  •  When  the  ftationer  iells  it  again,  he  requires  a  profit 
of  jthe  printer  or  bookfeller  upon  the  whole  fum  advanced  by 
him  to  the  merchant :  and  the  bookfeller  does  not  forget  to 
charge  the  fall  proportion  to  the  ftudent  or  ultimate  coni* 
fumer ;  who  therefore  does  not  only  pay  the  original  duty, 
but  the  profits  of  thcfe  three  intermediate  traders,  who  jhave 
fucceflively  advanced  it  for  him*  This  might  be  carried 
much  farther  in  any  mechanical,  or  more  complicated,  branch 
of  trade. 

!!•  Directly  oppofite  in  it*s  nature  to  this  is  the  excife 
duty  \  which  is  an  inland  impoCtion,  paid  fometimes  upon 
the  confumption  of  the  commodity,  or  frequently  upon  the 
retail  fale,  which  is  the  laft  ftage  before  the  confumptionl 
This  IS  doubtlefs,  impartially  fpeaking,  the  moft  oeconomical 
\iray  of  taxing  the  fubjcft  :  the  charges  of  levying,  colleft- 
ing,  and  managing  the  excife  duties  being  confKlerably  lefs  in 
proportion  than  in  other  branches  of  the  revenue  (25).  It  alfo 
renders  the  commodity  cheaper  to  the  confumer,  than  charg- 
ing it  with  cudoms  to  the  fame  amount  would  do ;  for  the 
reafon  juit  now  given,  bec&ufe  generally  paid  in  a  much  later 
ftage  of  it.  But,  at  the  fame  time,  the  rigour  and  arbitrary 
proceedings  of  cxcife-laws  feem  hardly  compatible  with  the 
temper  of  a  free  nation.  For  the  frauds  that  might  be  com- 
mitted in  this  branch  of  the  revenue,  unlefs  a  &n£t  watch  is 


(25)  Sir  John  Sinclair  bas  calculated  that  the  cx-pence  of  col- 
lecting the  dudes  of  excife  is  5  ^percent,  the  cudoms  10  ^t  ilatnpt 
5  I,  ^It  6  j,  and  the  land-Ux  lefs  than  3  pfr  ctnt.  and  that  the 
average  expence  of  colledUng  the  whole  revenue  is  7  {  P^^  ^^^* 
Hifi.  IUv»  3  part,  162* 

kept. 
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keptj  make  it  necefiary,  wherever  it  is  eftabliflied^  to  give  the 
officers  a  power  of  entering  and  fearching  the  houfes  of  fuch  as 
deal  in  excifeable  commodities,  at  any  ho'ur  of  the  day,  and, 
ii  many  cafes,  of  die  nigHt  likewife.     Acid  the  proceedings 
III  cafe  of  tfanfgreffions  are  fo  fummary  and  fudden^  that  a 
man  may  be  coiivi^ed  in  two  days  time '  in  the  penalty  of 
many  thoufand  pounds  by  two  commiiConers  or  Joftices  of 
the  peace  \  to  the  total  exclafion  of  the  trial  by  jury,  and  dif- 
regardof  the  common  law  fa6).  For  whic^  reafon,  though  1ot4 
t  3^9  1  Cbrendon  tells  us  ^,  that  to  his  knowlege  the  earl  of  Bed- 
'   '  ford  (who  was  made  lord  trcafufer  by  Inng  Charles  the  firft, 
to  oblige  his  parliament)  intended  to  havcTet  up  the  excife 
in  England,  yet  it  never  made  a  part  of  that  unfortunate 
princess  revenue ;  being  firft  introduced,- on  the  model  of  the 
Dutch  prototype,  by  the  parliament  itfelf  after  it's  rupture 
with  the  crown.     Yet  fuch  was  the  opinion  of  it*8  gciicnl 
unpopularity,  that  when  in  1642  <*  afperfions  wei;e  caft  by 
^  malignant  perfons  upon  the  houfeof  coi^mops,  that  they 
^  intended  to  introduce  excifes,  the  houfe  for  it's  vindication 
^  therein  did  declare,  that  thefe  rumours  were  falfe  and  fcan« 
<^  dalotts  \  and  that  their  authors  (hould  be  apprehended  and 
**  brought  to  condign  puniflimeiU  **."    However,  it's  crigi- 
sal  ^  eftablifliment  was  in  1643,  andlt's  progrefs  was  gradual^ 

Z  Hi(t  b.  3.  '^59*  ^^')  informs  tts,  tbacitwaifirft 

^  Com.  Journ.  8  Od»  x642.  moved  for,  aS   Mar.  1643,  by  Mrw 

i  The  tranflator  and  coatinuator  of     Prynne,  And  it  appears  from  the  jour- 
Fetavius*s  chronological  hiftory  (Lond.     n^h  of  the  cotnmons|  that  on  that  daj  the 

hottie 

(26)  See  the  jurifdidion  of  the  commiflioners  and  jullices  of 
the  peace  in  cafes  of  excife  in  Burn's  Joltice,  title  Excife.  The 
grievances  of  the  excife  perhaps  exill  more  in  apprehenfion  than  to 
reality.  Anions  and  profecutions  againft  officers,  commiffionen, 
and  jailices«  for  mifcondufl  in  excife  cafes,  are  very  rarely  heard  of 
in  courts  of  law.  It  is  certainly  an  evil  that  a  fair  dealer  cannot 
have  the  benefit  of  any  fecret  improvement  in  the  management  of 
his  trade  or  manufadlory  ;  yet  perhaps  it  is  more  than  an  eqaivaleit 
to  the  public  at  large,  that,  by  thefurvey  of  the  excife,  the  coiftino* 
dity  is  preferved  from  many  ihameful  adulterations,  as  experience 
has  folly  proved  fince  wine  was  made  fabjedl  to  the  excife  laws. 
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being  at  firft  laid  upon  tho&  perfons  and  commodities,  where 

it  was  fuppofed  the  hardfhip  would  be  leaft  perceivable,  ves^ 

the  makers  and  venders  of  beer,  ale,  cyder,  and  p^try.  ^;  and 

the  royalifts  at  Oxford  foon  followed  the  example  of  |he^ 

brethren  at  Weftminfter  by  impofing  a  fimilar  duty ;  both 

£des  protefting  that  it  (hould  be  continued  no  longer  than  to 

the  end  of  the  war,  and  then  be  utterly  abolifhed  K    Biit  the 

parliament  at  Weftminfter  foon  after  impofed  it  on  defii, 

wine,  tobacco,  fugar,  and  fuch  a  multitude  of  other  commo-^ 

ditiesy  that  it  might  fairly  be  denoipinated  general :  in  pur- 

fuance  of  the  plan  laid  down  by  Mr.  Pymme  (who  feems  to 

have  been  the  father  of  the  excife)  in  his  letter  to  fir  John 

Hotham  ",  fignifying,  **  that  they"  had  proceeded  in  the  ex- 

*«  cifc  to  many  particulars,  and  intended  to  go  on  fartlier } 

«*  but  that  it  would  be  ncceflary  to  ufe  the  people  to  it  by 

*^  little  and  little.'*     And  afterwards,  when  the  nation  had  C  32b  J 

been  accuftomed  to  it  for  a  feries  of  years,  the  fucceeding 

champions  of  liberty  boldly  and  openly  declared,  <<  the  impoft 

•*  of  excife  to  be  the  moft  eafy  and  indifferent  levy  that  could 

"  be  laid  upon  the  people  ■  :'*  and  accordingly  continued  it 

during  the  whole  ufurpation.     Upon  king  Charles's  return, 

it  having  then  been  long  eftabliihed  and  it's  produce  well 

known,  fome  part  of  it  was  given  to  the  crown,  in  1 2  Car. 

II.  by  way  of  purchafe  (as  was  before  obfervcd)  for  the  feodal 

tenures  and  other  opprei&ve  parts  of  the  hereditary  revenue. 

But,  from  it's  firft  original  to  the  prefeht  time,  it's  very  nahie 

has  been  odious  to  the  people  of  England.    It  has  neverther 

lefs  been  impofed  on  abundance  of  other  commodities  in  the 

reigns  of  king  William  III,  and  every  fucceeding  prince, 

houfe  Riblved  itfelf  Into  ft  comfaiittee  to  who  was  intended  for  chanceilor  of  t!ie 

confiderofraifiBgmofiey,inconfequenee  exchequer  under  the  earl  of  Bedford* 

of  whkh  the  ezctie  was  afterwardi  voted  •  Lord  Clar.  b.  7 . 

But  Mr  Pryone  wai  not  a  member  of  ^  Com.  Joum.   17  May  1643. 

pariia2Dcnttill7Nov.  1648  }  and  pub-  1   Lord  Clar.  b,    7. 

lifted  in  16^4, '<  A  ptoteftation  agatnft  ^  30  May  1643.   Dugdale  of  the 

«<  theiUegaly  deteftable,  and  oft^con-  troubles,  xio. 

**  demned  us  and  extortion  of  excife  a  Ord«  14  Aug.  1649*  c.  50.     Sco. 

<<  in  gener^.**  It  is  probably  therefore  bel«  72.  Sut.  1656*  c.  19.  Scobei.453, 

« tai&Mk/t  cf  (he  ptinCex  for  Mr,  Pymme, 

to 
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to  fuppoft  the  enormous  expences  occafioned  by  our  wars  on 
the  continent.  Thus  brandies  and  other  fpirits  are  now  ex* 
cifed  at  the  diftillery ;  printed  filks  and  linens,  at  the  printei^s; 
fiarch  and  hair  powder,  at  the  maker*s ;  gold  and  filrer  ^re^ 
at  the  wiredrawer's ;  plate  in  the  hands  of  the  TCfidoi^  xdio 
pays  yearly  for  a  licenfe  to  fell  it ;  lands  and  goods  fold  by 
att£iiony  for  which  a  pound-rate  is  payable  by  the  auflioneer^ 
who  alfo  is  charged  with  an  annual  duty  for  his  licenfe^ 
and  coaches  and  other  wheel  carriages,  for  which  the  occu- 
pier is  excifed,  though  not  widi  the  fame  circumftances  of 
arbitrary  ftriflnefs,  as  in  molt  of  the  other  inftances.  To 
thefe  we  may  add  cofiee  and  tea,  chocolate  and  cocoa  paftc^ 
for  which  the  duty  is  paid  by  the  retailer ;  all  artificial  wines^ 
commonly  called  fweets ;  paper  and  pafteboard,  firft  wrhen 
made,  and  zgain  if  ftained  or  printed  ;  malt  as  before-men- 
tioned; vinegars;  and  the  manufafture  of  glafs;*for  aU 
which  the  duty  is  paid  by  the  manufa£kurer ;  hops,  for  wluch 
the  perfon  that  gathers  them  Is  anfwerable ;  candles  and  foap, 
which  are  paid  for  at  the  maker's ;  malt  liquors  brewed  for 
fale,  which  are  excifed  at  the  brewery ;  cyder  and  perry,  at 
the  vendor's ;  and  leather  and  (kins,  at  the  tanner's.  A  lift, 
which  no  friend  to  his  country  would  wi(h  to  fee  farther 
increafed. 

C  3^1  ]  ^^*  ^  P^tocEED  therefore  to  a  .third  duty,  namdy  that 
upon  fait ;  which  is  another  diftinft  branch  of  his  majefty's 
extraordinary  revenue,  and  confifts  in  ail  excife  of  3/.  4  J, 
per  bufliel  impofed  upon  all  fait,  by  feveral  ftatutes  of  king 
William  and  other  fubfequent  reigns.  This  is  not  gexieraUy 
called  an  excife,  becaufe  under  the  management  of  different 
conunilTioners :  but  the  commiflioners  of  the  fait  duties  have 
by  ftatute  i  Ann.  c.  21.  the  fame  powers,  and  muft  obferve 
the  fame  regulations,  as  thofe  of  other  excifes.  This  tax 
had  ufually  been  only  temporary ;  but  by  ftatute  26  Geo.  11. 
c.  3*  was  made  perpetual  (27). 

(27)  For  particular  regulations  refpeding.thetUity  on  f^lt,  fee 
Burn's  J  aft.  tide>  E^cifi,  Salu 

IV,  Ahoth£R 
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IV.  ANpTHEK  Vcry^confidcrablc  brancli  of  tKc  revenue  is 
ievxed  with  greater  chearfulnefsj  as,  inftead  of  being  a  bur- 
den, it  is  a  manifeft  advantage  to  the  public.     I  mean  the 
poft^office,  or  duty  for  the  carriage  of  letters.     As  we  have 
traced  the  original  of  the  excife  to  the  parliament  of  1643,  fo 
St  is  but  juftice  to  obfcrve  that  this  ufeful  invention  owes  it*s 
firft  legiflative  eftablifhment  to  the  fame  aflembly.  It  is  true, 
there  exifted poft-mafters  in  much  earlier  times:  but  I  appre- 
hend their  bufinefs  was  confined  to  the  funiifhing  of  pod- 
horfes  to  perfons  who  were  defirous  to  travel  etpeditioufljr, 
and  to  the  difpatching  of  extraordinary  pacquets  upon  fpecial 
'occafions.  King  James  I.  originallv  ere£ked  apod-office  un- 
der the  control!  of  one  Matthew  de  Quefter  or  de  TEquefter 
for  the  conveyance  of  letters  to  and  from  foreign  parts ; 
which  office  was  afterwards  claimed  by  lord  Stanhope  %  but 
was  confirmed  and  continued  to  William  Friz^U  and  Tho- 
mas Witherings  by  king  Charles  I,  A.  D.  1632,  for  the 
better  accommodation  of  the  Englifli  merchants  ^    In  1635^ 
the  fame  prince  erefted  a  letter-oflicc  for  England  and  Scot- 
land, under  the  direftion  of  the  fame  Thomas  Witherings, 
and  fettled  certain  rates  of  poftage^i.:  but  this  extended  only 
to  a  few  of  the  principal  roads,  the  times  of  carriage  were 
uncertain,  and  the  po(l-ma(ters  on  each  road  were  required 
to  fumifli  the  mail  with  horfes  at  the  rate  of  2i</.  a  mile.  [  322  J ' 
Witherings  was  fuperfeded,  for  abufes  in  the  execution  of 
both  his  offices,  in  1640 ;  and  they  were  fequeftered  mto  the 
hands  of  Philip  Burlamachy,  to  be  exercifcd  under  the  care 
and  OYcrfight  of  the  king's  principal  fecretary  of  (late '.   On 
the  breaking  out  of  the  civil  war,  great  confufions  and  iiw 
tcrruptions  were  neceflarily  occafioned  in  the  condu£l  of  the 
letter-office*    And,  about  that  time,  the  outline  of  the  pre- 
fent  more  extended  and  regular  plan  feems  to  have  been  con- 
.^eived  by  Mr.  Edmond  Prideaux,  who  was  appointed  attor- 
ney general  to  the  commonwealth  after  the  murder  of  king 
Charles,    He  was  chairman  of  a  committee  in  1642  for  con- 

•  Utcb.  Rep.  87.  %Jhtd,  650.    to  Rym:  19*. 

*  If  Rym.  Fe«/.  3S5.  »  ao  Rym.  419. 

fidcrlne 
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•         -        •    ».-  ..  ~       » .  "^ 

iidering  what  rates  fliould  be  fct  upon  inland  letters ' ;  and 
afterwards  appointed  poft-mafter  by  an  ordinance  of  both  the 

libufes  S  in  the  execution  of  which  office  he  firit  eftabliflied 

ii-  •...  ■•• 

a  weekly  conveyance  of  letter^  into  eJl  parts  of  the  nation  ^  % 
thereby  faying  to  the  public  the  charge  of  maintaining  pofl:- 
mafters  to  the  amount  of  7000  /.  per  annum,  And^  his  oixm 
emoluments  being  probably  very  Confiderabki  the  common 
council  of  London  endeavoured  to  ere£l  another  poft-office 
in  oppofition  to  his  \  till  checked  by  a  refolution  of  the  houfe 
of  commons  %  declaring,  that  the  office  of  poft-mafter  is  and 
ought  to  be  in  the  fole  power  and  difpofal  of  the  parliament! 
This  office  was  afterwards  farmed  by  one  Manley  in  1654  », 
But,  in  1657,  a  regular  poft-office  was  ere£tedby  the  autho- 
rity of  the  prote£tor  and  his  parliament  (28))  upon  nearly  the 
fame  model  as  has  been  ever  fince  adopted,  and  with  the 
fame  rates  of  poftage  as  continued  till  the  reign  of  queen 
Anne  '^.  After  the  reftoration  a  (imilar  office,  with  feme 
improvements,  was  eftabliihed  by  Itatut'e  12  Car.  11.  c.  35. 
but  the  rates  of  letters  wete  altered,  and  fome  farther  regula- 
tions added,  bjr  the  ftatutes  9  Ann,  c.  lo.  <$Geb.I.  c  2i. 

•Com.  J«unL  2^  Mar.  1641*  s  ScobellV  358. 

t  X^iV.  7  Sept.  i644«  7  Com.  JettfOt  9  June  1657.    Sea. 

V  Ibid*  %  X  Mar.  1649.  bdl.  511. 

^  Jhid.  21  Mar.  1649. 


(28)  The  preamble  of  the  Ordinance  ftates,  that  the  eftablifhiDg 
tmt  general  poft-officej  befides  the  benefit  to  commerte^  and  the  coo* 
venience  of  conveying  public  difpatches^  <'  will  be  the  beft  means 
«*  to  difcover  and  prevent  many  dangerous  9smd  wicked  defigas 
•*  againft  the  commonwealth." 

The  policy  of  having  the  correfpendence  of  the  kingdoni  under 
the  inrpe£iion  of  government  is  ftill  continned  ;  fbr»  by  a  war- 
rant  from  one  of  the  principal  fecretaries  of  ibte»  letters  mzj  he 
detained  atod  opened ;  but  if  any  perfon  fliall  wilibUy  detun  or 
open,  a  letter  delivered  to  the  poft-office  without  fuch  aathoritj. 
he  (hall  forfeit  20/.  and  be  incapable  of  having  any  future  em* 
ployment  in  the  pod-office.  9  Ann.  c.  to.  /.  40.  Bat  it  has  been 
decided,  that  no  perfon  is  fabjed  to  this  penalty  but  thofe  who  are 
employed  in  the  poft-officc.  5  T.  R.  loi. 


jCh.  8.  ^Persoks.  jaa 

96  Geo.  II.  c.  12.  5  Ceo.  III.  c.  2£.  &  7  Geo.  HI.  c.  50* 
and  penalties  were  enacted,  in  order  to  confine  the  carriage 
of  letters  to  the  pablic  oflice  only,  except  in  fome  few  cafes  ^ 
a  provifion  which  is  abfolutely  neceflary  j  for  nothing  but 
anexcluIiTe  right  can  fupport  an  office  of  this  fort :  many  [  313  ] 
pval  independent  offices  would  only  ferve  to  ruin  one  ano« 
ther.  The  privilege  of  letters  coming  free  of  poftage,  to 
and  from  members  of  parliament,  was  claimed  by  the  houfe 
of  commons  in  166b,  when  the  firfl  legal  fettlcment  of  the 
prefent  poft-office  was  made  *  j  but  afterwards  dropped*  upon 
a  private  affiirance  from  the  crown,  that  this  privilege  fhould  be 
allowed  the  members  ^  (29).  And  accordingly  a  warrant  was 
conftantly  ifTued  to  the  poft-mafter-gencral  %  dlrc£ling  the 
allowance  thereof,  to  the  extent  of  two  ounces  in  weight : 
till  at  length  it  was  cxprefsly  confirmed  by  ftatutc  4  Geo.  III. 
c  24 ;  which  adds  many  new  regulations,  rendered  neccflary 
by  the  great  abufcs  crept  into  the  praQice  of  franking  (30) ) 

s  Com.  Journ*  17  Dec.  tC6o^  ^  IhiJm  16  Apr.  1735.* 

a  IHd*  %%  Dec.  i66o«  «  ikU,  26  Feb.  17344 

—        >      ■  ■  ■  —  _  ^ 

(29)  The  following  account  of  it  in  the  «3  vol.  Pari.  Hift. 
p.  56.  is  curlousi  and  proves  what  originally  were  the  fcntiments  of" 
the  two  houfes  refpefting  this  privilege.  «*  Colonel  Titus  reported 
«» the  bill  for  the  fettlcment  of  the  poft-office,  with  the  amendments : 
«»  Sir  Walter  Carle  delivered  a  provlfo  for  the  letters  of  all  mem- 
*<  bers  of  parliament  to  go  fr^e,  during  their  fitting :  Sir  Heneage 
"  Finch  faid.  It  was  a  poor  mindicant  provi/oy  and  below  the  bonota^ 
««  of  the  houfe.  Mr.  Prynn  fpokc  alfo  againft  the  provifo  :  Mr. 
••  Buntklcy,  Mr.  Bofcawen,  Sir  George  Downing,  and  Serjeant 
•«  Charlton,  for  it ;  the  latter  faying,  •  The  council's  letters  went 
••  free.'  The  qucftion  being  called  for*  the  fpeaker.  Sir  Har- 
«'  bottle  Crimftoae,  was  unwilling  to  put  it ;  faying,  he  nnai 
*<  ajhamedof  it\  neverthelefs  the  provifo  was  carriedi  and  made 
•*  part  of  the  bill,  which  was  ordered  to  be  ingroffed."  This 
provifo  the  lords  difagreed  to,  and  left  it  out  of  the  bill ;  and  the 
commons  agreed  to  their  amendment.  3  Hatf  82. 

(30)  And  that  thi  great  lofs  to  the  public  revenue  by  the  excr- 
cife  of  this  privilege  might  be  farther  diminifhed,  the  24  Geo. 
JII.  fcff.  2.  c-  37.  proridcs,  that  no  letter  Ihall  go  free,  unless  the 

Vol*  I.  £  e  member 


3^3  y*^  RioHTi  Book  L 

whereby  the  annual  amoutlt  of*  frahked  letters  had  gradaally 
increafedi  from  23600/.  in  the  year  17159  to  170700/.  in 
the  year  1763  \  There  cannot  be  devifed  a  more  eligible 
method^  than  this^  of  raiGng  money  upon  the  fubjeA :  for 
therein  both  the  government  and  the  people  find  a  mtttoal 
benefit.  The  government  acquires  a  large  revenue;  and 
the  people  do  their  bufinefs  with  greater  eafe,  ezpeditiony  and 
cheapnefsy  than  they  would  be  able  to  do  if  no  fuch  tax  (and 
of  courfe  no  fuch  office)  exifted  (3i}« 

d  /Aft/.  %%  Mtf .  1764* 

member  ihall  write  the  whole  of  the  faperfcripdon«  and  (hall  add 
his  own  namej  and  that  of  the  poft-town  from  which  the  letter  it 
intended  to  be  fent^  and  the  day  of  the  month  in  worda  at  length, 
befidfes  the  year,  which  may  be  in  figures ;  and  unlefs  the  letter 
fhall  be  put  into  the  poft-office  of  the  place,  fo  that  it  may  be  fent 
on  the  day  upon  which  it  is  dated.  And  no  letter  fhall  go  ^tc 
directed  to  a  member  of  either  houfe,  unlefs  it  is  dire&d  to  faim 
where  he  (hall  actually  be  at  the  delivery  diereof ;  or  to  his  refi* 
dence  in  London,  or  to  the  lobby  of  his  houfe  of  parliament. 
And  if  any  perfon  ihall  fraudulently  counterfeit  or  alter  roch 
Aiperfcription,  he  (hall  be  guilty  of  felony,  and  ihall  be  tranf- 
ported  Tor  fcven  years. 

(31)  It  was  determined  fo  long  ago  as  the  13  W.  TIL  by  three 
ef  the  judges  of  the  court  of  King's  Bench,  though  contrary  to 
the  pertinacious  opinion  of  lord  G.  J.  Holt,  that  no  adion  could 
be  maintained  againft  the  poflmafter-general,  for  the  lois  of  hllU 
or  articles  fent  in  letters  by  the  poft.  i  Ld,  Raj^m.  646.  Compu^ 
100,  &c.  A  (imilar  aftion  was  brought  againib  lord  le  Defpencer 
and  Mr.  Carteret,  poflmafters-general,  m  1778,  to  recover  a  bank- 
note of  1 00  /.  which  had  been  fent  by  the  poft  and  was  loft.  Lord 
Mansfield  delivered  the  opinion  of  the  court,  and  proved,  with 
fuch  perfpicuity  and  ability,  that  there  was  no  refemblance  or 
analogy  between  the  poilmafters  and  a  roafter  carrier,  and  that 
no  action  for  any  lofs  in  the  poft-oifice  could  be  brought  agaioft 
any  perfon,  except  him  by  whofe  aftual  negligence  the  lofs  ac« 
crued,  that  this  point  feems  as  fully  e(Ubli(hed,  as  if  it  had  been 
declared  by  the  full  authority  of  parliament.  Cowf.  754. 

For  this  reafon  it  is  recommended,  by  the  fecretary  of  the  po^- 
ofHce^  to  cut  bank-notes,  and  to  fend  one  half  at  a  time.    This  is 

the 
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V.  A  FirrH  bnnch  of  the  perpetual  revenue  confifts  in  ' 
the  ftamp  duties,  which  are  a  tax  impofed  upon  all  parch- 
ment and  paper  whereon  any  legal  proceedings,  or  private  in- 
ftrumentsof  almoft  any  nature  wfaatfoever,  are  written;  and, 
alfo  upon  liccnfes  for  retailing  wines,  letting  horfes  to  hire, 
and  for  certain  other  purpofes ;  and  upon  all  almanacks,  • 
news-papers,  advcrtifements,  cards,  dice,  and  pamphlets 
containing  lefs  than  fix  Iheets  of  paper.  Thefe  impofts  are 
very  various,  according  to  the  nature  of  the  thing  ftamped, 
rifing  gradually  from  a  penny  to  ten  pounds.  This  is  alfo  a 
tax,  which  though  in  fome  inftances  it  may  be  heavily  felt,  by 
greatly  increaCng  the  expence  of  all  mercantile  as  weU  as  legal  .. 
proceedings,  yet  (if  moderately  impofed)  is  of  fervice  to  the 
public  in  general,  by  authenticating  inftruments,  and  render-  [  324  ] 
ing  it  much  more  difficult  than  formerly  to  forge  deeds  of  any 
(landing ;  fince,  as  the  officers  of  this  branch  jof  the  revenue 
vary  their  (lamps  frequently,  by  marks  perceptible  to  none  but 
themfelves,  a  man  that  would  forge  a  deed  of  king  William's 
time,  mud  know  and  be  able  to  counterfeit  the  ftamp  of  that 
date  alfo.  In  France  and  fome  other  countries  the  duty  is 
laid  on  the  contra£l  itfelf,  not  on  the  inftrument  in  which  it 
is  contained ;  (as,  with  us  too,  befides  the  (lamps  on  the  in- 
dentures, a  tax  is  laid  by  ftatute  8  Ann.  c.  9.  of  6 1£.  in  the 
pound,  upon  every  apprentice-fee,  if  it  be  50  /.  or  under ;  and 
I  /,  in  the  pound,  if  it  be  a  greater  fum)  but  this  tends  to  draw 
the  fubje£l  into  a  thoufand  nice  dilquifitions  and  difputes  con- 


the  onlyfafc  mode  offending  bank-notes»  as  the  bank  would  never 
pay  the  holder  of  that  half  which  had  been  fraudulently  obtained. 
Many  attempts  have  been  made  by  poilmafters  in  country 
towns,  to  charge  a  halfpenny  or  a  penny  a  letter  upon  delivery  at 
the  houfes  in  the  town  above  the  parliamentary  rates,  under  pre- 
tence that  they  were  aot  obliged  to  carry  the  letters  out  of  the 
office  gratis ;  but  it  has  been  repeatedly  decided,  that  fuch  a  de- 
mand is  illegal,  and  that  they  are  bound  to  deliver  the  letters  to 
the  inhabitants  within  the  ufual  and  eftablifhed  Hroits  of  the  town, 
without  any  addition  to  the  rate  of  poilage.  5  Burr,  a;  09.  2  BL 
Xif/.  906,     Cowf,  182. 

£  e  2  cerning 
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etrniag  the  nature  of  his  contrad,  aod  whether  taxable  of 
not ;  in  which  the  farmers  of  the  revenue  are  fuse  to  have  the 
advantage^  (32).  Our  general  method  anfwcra  the  purpofes  of 
the  ftate  as  well,  and  confults  the  eafe  of  the  fubjed  much 
better.  The  firft  tnftitution  of  the  ftamp  duties  was  by  ilatutc 
5  &  6  W.  &  M.  c.  2 1,  and  they  have  iince  in  many  inllances 
been  increafed  to  ten  times  their  original  amount  (33), 

VI.  A  SIXTH  branch  is  the  duty  upon  houfes  and  win- 
dows. As  early  as  the  conqueft  mention  is  made  in  domeC- 
day  book  of  fumage  or  fuage,  vulgarly  called  fmoke  farthings^ 
which  were  paid  by  cuftom  to  the  king  for  every  chimney 
in  the  houfc.  And  we  read  that  Edward  the  bflfe  prince 
(foon  after  his  fuccefles  in  France)  in  imitation  of  the  Eng- 
liih  cuftom,  impofed  a  tax  of  a  florin  upon  every  hearth  in 
his  French  dominions  ^.    But  the  firft  parliamentary  efta- 

c  Sp.  of  L.  b.  zili.  c.  9. 

f  Mod.  Un.  Hift.  xxiii.  463.  Spcloi.  GloC  tU.Fuagt* 

-         -  -    -  — . 

(32)  It  is  coniidered  a  rule  of  conftrudion  of  revenue  a£b|  in 
ambigaous  cafes,  to  lean  in  favour  of  the  revenue.  This  rnie  is 
agreeable  to  good  policy  and  the  public  interefts;  but*  beyond  thai, 
which  may  be  regarded  as  eftabli&ed  law,  no  one  can  ever  be 
faid  to  have  an  undue  advantage  in  our  courts. 

(33)  And  perhaps  by  ten  different  ads  of  parliament.  It  is  cer- 
tainly true,  that  the  items  of  feven  different  long  ilatutes  mail  be 
picked  out  and  fummed  up,  to  produce  the  prefent  (lampdaty 
upon  an  indenture,  leafe,  or  bond.  One  cannot  but  expreis  fur< 
prife,  that  each  new  flamp-a£^  has  not  confolidated  the  dudes  im- 
pofed upon  the  refpeftives  articles  by  former  (latutcs.  When  a 
deed  or  inftrument  is  produced  in  court,  no  one  can  fay  whether 
it  is  duly  damped  or  not,  but  by  collcfting  together,  with  a  great 
probability  of  an  error,  all  the  duties  which  lie  difperfed  in  the 
various  flamp-afts  prior  to  it's  date. 

If  each  (lamp-aft  declared  the  whole  amount  of  the  ftamp  at 
the  time,  it  would  prevent  much  confufion  and  vexation  in  a  Aib- 
jefl  of  the  high  eft  importance.  But  till  this  plan  is  adopted  by 
the  Icgiflature,  Dr.  Burn,  in  the  title  Stamps^  and  Kcarfljar  in  his 
ufeful  ftxpenny  Tax-tables,  will  be  our  rcadieft,  if  not  our  furcfi, 
guides. 

bli£bmcnt 
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iiliflinient  of  it  in  England  was  by  ftatute  13  &  14  Car.  11. 
c.  10.  whereby  an  hereditary  revenue  of  2  s.  for  every  hearth*, 
!n  all  houfes  paying  to  church  and  poor,  was  granted  to.  the 
king  for  ever.  And,  by  fubfequent  ftatutes  for  the  more 
regular  afieffinent.  of  this  tax,  the  conftable  and  two  other 
fubftantial  inhabitants  of  the  parifh,  to  be  appointed  yearly, 
(or  the  furveyor,  appointed  by  the  crown,  together  with 
fuch  conftable  or  other  public  officer)  were,  once  in  every 
year,  empowered  to  view  the  infide  of  every  houfe  in  the  pa^  [  325  ] 
rifli.  But,  upon  the  revolution,  by  ftatute  i  W.  &  M.  ft.  i. 
c.  10.  hearth-money  was  declared  to  be  *•  not  only  a  great 
**  oppreffion  to  the  poorer  fort,  but  a  badge  of  flavery  upon 
*•  the  whole  people,  expoCng  every  man's  houfe  to  be  en* 
**  tcred  into,  and  fearched  at  pleafure,  by  pcrfons  unknown 
*•  to  him ;  and  therefore,  to  ercft  a  lafting  monument  of 
^*  their  majefties  goodnefs  in  every  houfe  in  the  kingdom^ 
<<  the  duty  of  hearth-money  was  taken  away  and  aboliftied." 
This  monument  of  goodnefs  remains  among  us  to  this  day : 
but  the  profped):  of  it  was  fomewhat  darkened,  when  in  fix 
years  afterwards  by  ftatute  7  W.  III.  c.  18.  a  tax  ^vas  laid 
upon  all  houfes  (except  cottages)  of  2  s.  now  advanced  to  j/. 
per  annum,  and  a  tax  alfo  upon  all  windows,  if  they  exceed- 
ed nine,  in  fuch  houfe.  Which  rates  have  been  from  time 
to  time  8  varied,  being  now  extended  to  all  windows  exceed- 
ing fix  J  and  power  is  given  to  furveyors,  appointed  by  the 
crown,  to  infpcft  the  outfide  of  houfes,  and  alfo  to  pafs 
through  any  houfe  two  days  in  the  year,  into  any  court  or 
yard,  to  infpe£l  the  windows  there.  A  new  duty  from  6  i  to 
I  /.  in  the  pound,  was  alfo  impofed  by  ftatutes  1 8  Geo.  Ill* 
c.  26.  and  19  Geo.  III.  c.  59.  on  every  dwelling-houfe  in^ 
habited,  together  with  the  offices  and  gardens  therewith  oc- 
cupied :  which  duty,  as  well  as  the  former,  is  under  the  di- 
re^ion  of  the  commiffioners  of  the  land  tax  (34). 

f  ^at.  xoG«o.  II.  c.  3.  31  Geo.  11.  c.  22.  a  Geo.  III.  c.  S.  6  Geo.  III.  c.  3S. 


(34)  If  the  houfe,  offices,  and  gardens  arc  worth  from  5  /.  to 

^o  /.  the  occupier  (hall  pay  6  J.  in  the  pound ;  if  from  20  /.  to  40  /. 

Ec3  9^.5 


3^5 
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Vn.  Thb  feventh  branch  of  the  extraonlinary  perpetaal 
revenue  is  a  duty  of  21/.  per  annum  for  every  male  fervant 
retained  or  employed  in  the  feveral  capacities  fpecifically  men- 
tioned in  theafi  of  parliament^  and  which  almoft  amount  to 
an  univerfality,  except  fuch  as  are  employed  in  hulbandry, 


9^. ;  if  40/.  or  upwards,  x/.  in  the  pound.  Farm-honfes  and 
cottages  are  excepted. 

Thefe  duties  ihall  be  paid  over  and  above  3  /.  a  year,  which  by 
the  6  Geo.  III.  c.  38.  was  payable  for  every  houfe  (except  by 
perfons  exempted  from  their  poverty) :  but  by  the  32  Geo.  III. 
C.  2.  this  ux  of  3  J.  ihall  not  be  paid  for  any  hoafe  with  lefs  than 
7  windows* 

Befides  thefe  dudes,  there  mull  be  paid  the  tax  upon  wtodovs 
impofed  by  6  Geo.  III.  c.  38.  and  the  additional  ux  mtrodnced 
by  the  commutation  aft  the  24  Geo.  III.  felT.  2.  c.  38. 


The  old  doty  upon  windows  by 
6  Geo.  III.  c.  38.  upon  tv^ 
houfe  with, 

d. 
windows  is      o    2  each 
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The  additional  tax  by  the  Qom- 
mutation  aft  for  tytxy  houfe 
with« 
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from  14  to  25  each  number  in- 
creafes  by  ^  /. 
9  from25to29inclufive4    o    o 

10  30^034  4  10    o 

11  35*039  SCO 
and  upwards     ?    o             thus  increafing  by  ro/. 

95  to  99  1  r    o    o 

loo  to  109         1200 
110  CO  119         13    o    o 
thus  increafing  by  1  /. 

180  &  upwards  20    o    o 
See  this  fobjeft  more  fully  ftated  in  Bum>  tit.  Houfu 

tra^Ci 
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trade^  or  manufa£ittre8.  This  was  impofed  by  ftatute  1 7  Geo. 
UL  c.  39*  amended  by  19  Geo.  III.  c.  59.  and  is  under  the 
management  of  the  commifEoners  of  the  land  and  window 
^«  (35). 

Vin.  An  eighth  branch  is  the  duty  arifing  from  licenfes 
to  hackney  coaches  and  chairs  in  London,  and  the  parts  ad- 
jacent. In  1 654  two  hundred  hackney  coaches  were  albwed 
within  London,  Weftminfter,  and  fix  miles  round,  under  the 
dire£lion  of  the  court  of  aldermen  ^.  By  ftatute  1 3  &  14  Car« 
U.  c  2.  four  hundred  were  liccfnfed  $  and  the  money  arifing 
thereby  was  applied  to  repairing  the  ftreets  K  This  number 
was  incrcafed  to  feven  hundred  by  ftatute  5  W,  &  M.  c.  22* 
and  the  duties  vefted  in  the  crown :  and  by  the  ftatute  9 
Ann.  c.  23.  and  other  fubfequent  ftatutes  for  their  govern- 
ment J,  there  are  now  a  thoufand  licenfed  coaches  and  four 
hundred  chairs.  This  revenue  is  governed  by  commiflioners 
of  it's  own,  and  is,  in  truth,  a  benefit  to  the  fubjed  i  as 
the  expenfe  of  it  is  felt  by  no  individual,  and  it's  neceflary  r  ^^6  ^ 
regulations  have  eftabliflied  a  competent  jurifdidlion,  where- 
by  a  very  refraAory  race  of  men  may  be  kept  in  fome  tole* 
Table  order  (36). 

^  Sfobelt.  31).  c*  15*  7  Geo*  HI.  c.44.  le  Oao.  III. 

1  Cam*  Jouro*  14  Feb.  i66i.  c.  44,  ti  Geo,  111.  c.  24.  aS.  11  Geo. 

j  10  Ann.  c  19.  §  X58.  12  Geo.  I.      III.  c.  49. 

(35)  By  ^^c  ^5  Geo.  III.  c.  43.  the  former  taxes  upon  fervants 
were  repealed,  and  the  foUowiog  were  enaded : 

/.   /. 
For  I  male  fervaot      •15    firatmam. 
a         •  *        >    5  ^^b« 

3  or  4       *         •        1  10 
5,  6,  or  7,        .  I  15 

8,  g,  or  ie»        •        a    o 
1 1  or  moM       •  3    o 

-And  every  bachelor  above  the  age  of  21  Aall  pay  t  /.  $/.  for 
pach  male  fervant  he  keeps  in  addition  to  the  above  taxes. 

(36)  In  the  year  1770  one  thoa&nd  hackney  coaches  were    . 
Scenfcd|  for  each  pf  which  the  proprietors  paid  a  tax  of  5  a  a  week  | 

Be^  by 
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IX.  The  ninth  and  laft  branch  olF  die  king's  cxtraordinarj 
perpetual  rerenue  is  the  duty  upon  offices  and  penfions ;  con*- 
Cfting  in  an  annual  payment  of  i7.  in  the  pound  (over  and 
above  all  other  duties  ^)  out  of  all  falaries,  fees,  and  perqui^ 
Ctes,  of  offices  and  peofions  payable  by  the  crown^  exceeding 
the  value  of  i  oo  /•  per  annum.  This  highly  popular  taxation 
was  impofed  by  ftatute  31  Geo.  11.  c.  22.  and  is  under  the 
diredion  of  the  commiffioners  of  the  land  tax. 

.  The  clear  neat  produce  of  thcfc  feveral  branches  of  Ac 
revenue,  after  all  charges  of  cdilefting  and  management 
paid,  amounts  at  prefent  annually  to  about  feven  millions 
and  three  quarters  fterling  ;  befides  more  than  two  millions 
find  a  quarter  raifed  by  the  land  and  malt  tax  (37).     How 

k  Previous  to  this,  a  dedu<£lion.of  6<f.  for  dlfcharging  the  debts  on  the  cWil  fifty 

in  the  pound  was  chargcc!  on  all  penfions  by  lUtutei  yGeo.  I.  ft.  t.  c.  27.  i  iGeo. 

and  annul tiesy  and  all  itlanes,  fees,  and  I.  c.  17.  and  ii  Geo.  I.  c.  s.    Thii 

wages  of  aU  offi^  of  pfofir  finuKed  by  .  miUton»  being  chatged  on  thia  paidcB- 

or  derived  from  the  crown  ;  in  order  to  lar  fi>nd>  is  not  confidered  at  any  part  of 

pay  the  intereft  at  the  rate  of  three  f>er  the  national  debt. 
cent,  on  one  million,  which  was  raifed  ' 


by  the  24  Geo.  III.  feff.  2.  c.  27.  that  duty  was  doubled  1  fo  from 
tfiis  arficle  government  derives  a  revenue  of  26,000/.  a  year.  In 
confeqaence  of  fo  great  an  increafq  in  the  ^uty  upon  them,  the 
fares  were  altered  by  26  Geo.  III.  c.  7.  and  were  thus  fixed  :  Por 
any  diftance  not  excceding^onc  mile"attd  a  quarter  1  /.  beyond  that 
^d  not  exceeding  two  miles  i  /.  6^«.  and  for  every  half  mile  be* 
yond  that  6'J.  more*  for  ten  miles  from  JUoiidpn  or  Weftminfieri 
which  diftance  they  may  be  compelled  to  go  every  day  at  a  feafon- 
able  hour  ;.  4od  what  is  a  ijcafonable  hpur  is  e^iplaioed  by  32  Geo. 
III.  c.  47.  But  if  the  coachman  is  kept  waiting*,  he  may>  if  be 
chttfes,  demand  his  fare  aqcording  to  the  time  by  this  rule;  viz, 
for  thd  firft  three  quarters  of  an  hour  i  /^  fo-  the  next  quarter  6/. 
and  for  every  20  minutp^  afiter  the  firft  hour  6^.  more;  but  if  the 
coach  is  hired  for  the  d^iy,  he  (hall  take  ^oly  14/.  6d,  lor  the  12 
hours.     See  further  .sreguls^tions  in-JBuriu  tic.  Hoeing  Co^tkei.   * 

(37}  Siocediut  ivas  written  by  the  aut^r,  that  immenieTiim  hail 
been' greatly  augOAnted  »  fw  Sir  J«bi  Sinclair,  (jr  Hifi.  Rkv,  154.) 
$ates^  that  ;kc  psodnce  of  the.  revcoMc^'  as  it  was  paid  into  die  ex« 

.^.      ';  cheqacr 
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thefe  immenfe  fums  are  appropriated.  Is  next  to.be  confiderecf. 
And  this  is,  firft  and  principally,  to  the  payment  of  the  in« 
tereft  of  the  national  debt. 

In  order  to  take  a  clear  and  comprehenfire  view  of  the  na- 
ture of  this  national  debt,  it  muft  firft  be  premifed,  that  after 
the  revolution,  when  our  new  conneftions  with  Europe  in- 
troduced a  new  fyftem  of  foreign  politics,  the  expenfes  of  the 
nation,  not  only  in  fettling  the  new  eftablifliment,  but  in 
Hiaintalning  long  wars>  as  principals!  00  the  continent,  for  the 

# 
chequer  free  of  all  charges  in  the  courfe  of  the  year  from  Mi- 
chaelmas 1787  to  Michaelmas  1788  was  as  follows 

Annual  Taxbs.  £, 

Land-tax  -^  —  1,950^000 

Malt- tax  —  -»  6oc»ooo 


2,350*^00 


Perpetual  Taxes. 
The  coftoms        —  —  3>7^9»^7i^ 

i  malt-tax  as  above,  3  "*' > '*/*/ 
Stamps  —  —  19278,214 

MifcclIaneoAs  taxes  or  incidents  i>8o3»7S5 

Total        —         "5 '5  7  2*970 

The  great  improyement  of  this  revenue  from  the  year  1783  to 
the  year  1792  will  appear  by  the  following  ftatement  taken  from  an 
uStfal  and  corre6^  poblication  entitled  '<  A  Brief  Examination  intp 
«'  the  Increafe  of  the  Revenue  of  Great  Britain,'*  p.  9. 

Produce  of  all  the  permanent  taxes. 
From  5th  January  1783  to  5th  January  1784.       £,  10,194,259 


1784 

— 

1785 

10,856,996 

1785 

— 

1786 

12,104,798 

1786 

•-* 

1787 

11,^67,055 

}7^7 

— 

1788 

12,923,134 

1788 

-*- 

1789 

13,007,642  * 

1789 

— 

1790 

»3433*o6^ 

1790 

.-^ 

1791 

14,072,97^ 

1791 

■*? 

1792 

fecurity 
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iecurityof  the  Dutch  barrier^  reducing  the  French  monar- 
chy, fettling  tlie  Spanifli  fucceffion,  fupporting  the  houiie  of 
Audria,  maintaining  the  liberties  of  the  Germanic  body,  and 
other  purpofes,  increafed  to  an  unafual  degree :  infomuch 
that  it  was  not  thought  adTifable  to  raife  all  the  expenfes  of 
any  one  year  by  taxes  to  be  levied  within  that  year,  left  the 
unaccuftomed  weight  of  them  (hould  create  murmnra  among 
the  people.  It  was  therefore  the  policy  of  the  times  to  anti- 
cipate the  rerenites  of  their  pofterity,  by  borrowing  immenfii 
f urns  for  the  current  fervice  of  the  ftate,  and  to  lay  no  more 
taxes  upon  the  fubjeft  than  would  fuffice  to  pay  the  annual 
intereft  of  th^  fums  fo  borrowed :  by  this  means  converting 
(  3^7  ]  the  principal  debt  into  a  new  fpecies  of  property,  transferalile 
from  one  man  to  another  at  any  time  and  in  any  quantity. 
A  fyftem  which  feems  to  have  had  it's  original  in  the  ftate  of 
Florence,  A,  D.  1244  :  which  government  then  owed  about 
60000  L  fterling:  and,  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  fum,  called  n^caphorically  a  mount 
or  hank^  the  (hares  whereof  were  transferable  like  our  ftocks* 
wkh  intereft  at  5  percent,  the  prices  varying  according  to  the 
exigencies  of  the  ftate  '•  This  policy  of  the  Engliih  parliament 
hid  the  fotmdation  of  what  is  called  the  national  debt :  for  a 
few  long  annuities  created  in  the  reign  of  Charles  11.  will  hard* 
ly  defiirve  that  name.    And  the  example  then  fet  has  been  fia  i 

clofeiy  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  fince,  that  the  capital  of  the  national  debt  (funded 
^nd  unfunded)  amounted  at  the  clofe  of  the  feOion  in  June 
1777,  to  about  an  hundred  and  thirty*fix  millions  (3S}:  to  pay 

I  Pro  tempore,  profpi^  pr%  tommodof  minititw  etrum  fretium  ^/fue  mig^H,  Aie« 
tffi.   ^ec  Mod.  Un.  Hid.  txxvi.  ii6. 

■  ■     <     "         ■    ■  I '  ■  ■  ...I.I.         ■  II ,  ,  I  . , , 

(38)Thcnationaldebtinx755,l         £.  £, 

previous  to  the  French  war,  was    3  72,289,000; Intereft  3*654,000 

in  January  1776,  before  the     1  .        ^ ..^^ 

.      r         ^    V  I- 123,964,000;  ditt04,4ii,ooQ 

Ainencan  war,  it  was  3  ^ 

Id  I  >  86,  previous  to  which  the  1 

whole  debt  of  the  laft  war  was  not  ^  239,1544000;  ditte9,27S,ooQ 

ia94e4»  it  was  J 

Exclofire 
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the  intereft  of  which,  together  with  certam  annuities  for  lives 
and  years^^nd  the  charges  of  management  (39)5  amountingan- 
nuall  J  to  upwards  of  four  millions  and  three  quarters,  the  ex« 
traordinary  revenues  juft  now  enumerated  (excepting  onlf 
the  land*tax  and  annual  malt-tax)  are  in  the  firft  place  mort- 
gaged, and  made  perpetual  by  parliament.  Perpetual,  I  fay  | 
but  (till  redeemable  bj;  the  fame  authority  that  impofed  them: 
which,  if  it  at  any  time  can  pay  off  the  capital,  will  aboliih 
thofe  taxes  which  are  raifed  to  difcbarge  theintereftt 

Bt  this  means  the  quantity  of  property  in  the  kingdom  it 
greatly  increafed  in  idea,  compared  with  former  times :  yer« 
if  we  coolly  confider  it,  not  at  all  increafed  in  reality.  We 
may  boaft  of  large  fortunes,  and  quantities  of  money  in  the 
f  untls.  But  where  does  this  money  exift  i  It  exifts  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  fecurity : 
and  that  is  undoubtedly  fufficient  for  the  creditors  of  the  pub« 
lie  to  rely  on«  But  then  what  is  the  pledge,  which  the  pub- 
lic faith  has  pawned  for  the  fecurity  of  thefe  debts  ?  The  landj 
the  trade,  and  the  perfonal  induftry  of  the  fubje£l ;  from 


Excla'five  of  a  capital  of  i  ,99 1  »ooo  /.  granted  by  parliament  to  the 
American  loyalifts^  as  a  compenfation  for  their  lofs  of  property* 
BrkfExam.  io. 

(39)  S^i*  John  Sinclair  has  calculated  tbe  expence  of  co1Ie£lin^ 
the  whole  revenue  at  i9^79»S72/. ;  and  has  dated,  that  the  boon- 
ties  allowed  and  paid  from  the  different  departments  of  the  revenoe 
in  the  year  1788,  amounted  to  536>i8o/.  Thb  fum,  added  to  the 
charges  of  colleQion  and  management,  amounts  to  t>9i6,o52iL 
And  this  muft  be  raifed  from  the  public  by  taxadon,  in  addidbn  to 
the  net  income  paid  into  the  exchequer,  which,  in  the  year  17S8» 
iie  reprefents  to  have  been  i5>572,97o/.  therefore,  in  that  year* 
the  people  of  Great  Britain  paid,  in  uxes  of  every  defcripttoD,  a 
grofs  fum  of  17,400,000/.  3  Part,  161.  And  fince  that  time* 
by  the  increafed  commerce  and  profperity  of  the  country,  this  is 
augmented  by  confiderably  more  than  another  million.  The  num- 
ber of  officers  employed  in  colleding  this  vail  revenue.  Sir  Joha 
Sinclair  eAimates  at  1 1 ,500.     3  Part,  157. 

Id  France  the  revenue  officers  amount  to  250,000.    Jh.  1 56. 

which 
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which  tbe  money  muft  arife  that  fupplies  the  feveral  tases. 
In  thcfe  therefore,  and  thefe  only,  the  property  of  the  public 
£328  ]  creditors  does  really  and  intrinfically  exift :  and  of  coarfe  the 
land,  the  trade,  and  the  perfonal  induftry  of  individuals,  are 
diminiflied  in  their  true  value  juft  fo  much  as  they  are  pledged 
to  anfwer.  If  A's  income  amounts  to  100  /.  perannutm  and 
he  is  fo  far  indebted  to  B,  that  he  pays  him  50  /.  per  annum 
for  his  intercft ;  one  half  of  the  value  of  A*s  property  is  tranf- 
fcrred  to  B  the  creditor.  The  creditor's  property  ezifts  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  elfe^ 
and  the  debtor  is  only  a  truftee  to  his  creditor  for  one  half  of 
the  value  of  his  income.  In  (hort,  the  property  of  a  credi- 
tor of  the  public  confifts  in  a  certain  portion  of  the  national 
taxes :  by  how  much  therefore  he  is  the  richer,  by  fo  much 
the  nation,  which  pays  thefe  taxes,  is  the  poorer  (40). 


<4o)  It  is  a  very  erroneous  notion  indeed  to  fuppofe,  that  the 
property  of  the  kingdom  is  increafcd  by  national  debts,  con* 
traded  in  confequence  of  the  expences  of  war.  On  the  contrary^ 
the  principal  of  the  debt  is  the  exaft  amount  of  the  property 
which  the  nation  has  loft  from  it*s  capital  for  ever.  The  Amerr^ 
can  war  coft  the  nation  1 16  millions  fterling,  and  the  effledl  is  pre* 
cifely  the  ^fame  as  if  fo  much  of  it's  wealth  and  treafure  in  corOy 
cattle,  cloth,  ammunition,  coin,  &c.  had  been  colle£led  together, 
and  thrown  into  the  fea,  befides  the  lofs  accruing  from  the  deftmc- 
tion  of  many  of  it's  moft  produdlive  hands.  When  this  property 
is  confumed,*  it  never  can  be  retrieved,  though  induftry  and  care 
may  acquire  and  accumulate  new  (lores.  Such  a  fupply,  by  nd 
mode  of  taxation  that  has  yet  been  devifed,  could  be  coUeded  at 
once,  without  exhaufting  the  patience  and  endurance  of  the  peo- 
ple. But  by  the  method  of  funding,  the  fubjeds  are  induced  to- 
fuppofe,  that  their  fblFering  confifts  only  in  the  payment  of  the 
yearly  intereft  of  thts-immenfe  wafte.  The  ruin  is  completed  be* 
fore  the  intereft  commences,  and  that  is  psud  by  the  nation  to  the 
nation,  and  returns  back  to  it's  former  channel  and  circaladon  | 
like  the  balls  in  a  tennis  court,  however  they  may  be  tofied  from 
one  fide  to  the  other,  their  fum  and  quantity,  within  the  coart« 
continue  the  fame.  The  extravagance  of  individuals  naturally 
fuggefted  the  fyftem  of  funding  public  debts*  When  a  ma^n  can* 
Hot  fj^ibfy  the  immediate  demands  of  his  creditor,  it  is  an  obvi- 

009 
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The  only  adrantage^  that  can  refult  to  a  nation  from 
{tubUc  debts,  is  the  incrtafe  of  circulation  by  multiplying 
the  cafli  of  the  kingdom,  and  creating  a  new  fpecies  of  cur- 
rency, aflignable  at  any  time  and  in  any  quantity ;  always 
therefore  ready  to  be  employed  in  any  beneficial  undertaking, 
by  means  of  this  it's  transferable  quality  $  and  yet  producing 
fome  profit  even  when  it  lies  idle  and  unemployed.  A  certain 


ous  expedif nt  to  give  him  a  promifibry  note»  to  pay  him  at  a  futufe 
day,  with  intereil  for  the  time ;  and  if  this  is  an  aflignable  note,  {o 
that  the  creditor  may  be  enabled  to  perfuade  another  to  advance  him 
the  principal  and  to  ilandin  his  place,  it  is  exaflly  fimilar  to  the  debts 
or  fecurities  of  government,  except  that,  in  general,  they  are  not 
payable  at  any  definite  time.  AH  debts,  when  no  effcfts  remain,  botH 
In  public  and  private,  are  certain  evidence  of  the  wafle  and  confump* 
tion  of  fo  much  property,  which  nothing  can  reftore,  though  frugality 
and  indufb-y  may  alleviate  the  future  confequences.  When  a  debt 
is  contraded,  a  man  is  bot  richer  for  paying  it ;  if  he  owes  one 
hundred  pounds,  and  pays  interefl  for  it,  he  is  in  no  degree  richer 
\)y  calling  in  one  hundred  pounds  from  which  he  receives  the  fame 
interefl,  and  therewith  discharges  the  debt ;  but  probably,  if  he 
does  fo,  he  will  feel  himfelf  more  comfortable  and  independents 
and  will  find  his  credit  higher,  if  his  occafions  fhould  oblige  him 
to  borrow  in  future.  So  it  is  with  governments  ;  when  the  debt  is 
coptradled,  and  the  money  fpent,  the  mifchief  is  done,  the  diCm 
charge  of  the  debt  can  add  nothing  (or  little  comparatively)  im- 
Inediately  to  the  flock  or  capital  of  the  nation.  But  yet  thefe  im- 
portant confequences  may  be  expeded  from  it;  viz.  from  thq 
abolition  of  uxes  upon  candles,  foap,  fait,  beer,  and  upon  a 
melancholy  catalogue  of  the  necefTary  articles  of  life,  taxes 
which  take  from  thofe  who  have  nothing  to  fpare,  the  price  of  la« 
bourwotdd'be  lowered,  manufadtures  would  flourifh  with  renewed 
vigour,  the  minds  of  the  people  would  be  cheered,  and  the  nation 
woald  again  have  credit  and  fpirit  to  meet  it's  ipoH  formidable 
enemies,  and  to  repel  and  refent  both  injury  and  infalt.  All  the. 
nations  of  £urope  have  learnt  from  fuch  dear-bought  experience, 
that  poverty  and  mifcry  are  the  inevitable  confequences  of  war, 
as  to  give  us  reafon  to  hope,  that  the  lives  and  property  of  man- 
kind  will  not,  in  future,  be  diflipated  with  the  profufion  and  wan- 
tonnefs  of  former  times. 

proportion 
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proportion  of  debt  feems  therefore  to  be  higbljr  ufeful  to  a 
trading  people ;  but  what  that  proportion  is,  it  is  not  for  me 
to  determine.  Thus  much  is  indifputably  ceruin^  that  the 
prefent  magnitude  of  our  national  incumbrances  very  larez* 
cetd^  all  calculations  of  <:ommercial  benefit,  and  is  produ&iTe 
of  the  grcateft  inconveniences*  For,  firft,  the  enormous 
taxes,  that  are^raifed  upon  the  neceflaries  of  life  for  the  pay* 
saent  of  the  intereft  of  this  debt,  are  a  hurt  both  to  trade  and 
manufaf^ures,  by  raiiliig  the  price  as  well  of  the  artificer's 
fubfiftence,.  as  of  the  raw  material,  and  of  courfe,  in  a  much 
greater  proportion,  the  price  of  the  commodity  itfelf.  Nay» 
the  very  incrcafe  of  paper-circulation  itfelf,  when  extended 
beyond  what  is  requifite  for  commerce  or  foreign  exchange, 
has  a  natural  tendency  to  increafe  the  price  of  provi&ons  as 
well  as  of  all  other  merchandize*  For,  as  it's  ctkdt  is  to 
miiltiply  the  cafh  of  the  kingdom,  and  this  to  fuch  an  extent 
that  much  muft  remain  unemployed,  that  caih  (which  is  the 
t  329  3  univerfalmcafureof  the  rcfpeftive  values  of  all  other  commo- 
dities) muft' neceflarily  fink  in  it's  own  value",  and  every 
thing  grow  comparatively  dearer.  Secondly,  if  part  of  this 
debt  be  owing  to  foreigners,  either  they  draw  out  of  the  king- 
dom annually  a  confiderable  quantity  of  fpecie  for  the  intereft  | 
or  elfe  it  is  made  an  argument  to  grant  them  unreafonahle 
privileges,  in  order  to  induce  them  to  refide  here.  Thirdly, 
if  the  whole  be  owing  to  fubje£ls  only,  it  is  then  chargrin^ 
the  a£live  and  indufirious  fubjed,  who  pays^his  (hare  of  the 
taxes,  to  maintain  the  indolent  and  idle  creditor  who  receives 
tfiem.  Laftly,  anJ  principaUy,  it  weakens  the  internal ftrength 
of  a  (late,  by  anticipating  thofe  refources  which  (hould  be  re- 
fcrved  to  defend  it  in  cafeof  ncceflity  {41).  The  intereft  wenow 

m  See  page  %yS^ 


(41)  The  lad  is  certainly  a  ferious  and  unanfwerable  objeffion 
to  the  increafe  of  the  national  debt ;  but  the  three  firft  obje^ont 
made  by  the  learned  Judge  do  not  feem  to  be  very  fatisfadory. 
It  is  not  clear  that  it  is  an  evil,  that  things  (hould  grow  nominally 
dear  in  proportion  to  the  increafe  of  fpecicj  or  the  mediom  of 
commerce  i  for  they  will  dill  retain  their  relativej  or  comparative 

faloes 


pay  for  our  debts  would  be  nearly  fuiEcient  to  maintain  any 
war,  that  any  national  motives  could  require.  And  if  our 
HBceftors  in  king  William's  time  had  annually  paid,  fo  long 
as  their  exigencies  lafted,  even  a  lefs  fum  than  we  now  an- 
nually raife  upon  their  accounts,  they  would  in  the  time  of 
war  have  borne  no  greater  burdens,  than  they  have  bequeathed 
to  and  fettled  upon  their  poftericy  in  time  of  peace  $  and 
might  have  been  eafed  the  inftant  the  exigence  was  over. 

The  refpeflive  produces  of  the  feveral  taxes  beforemen« 
Honed  were  originally  feparate  and  diftihdl  funds;  being  fe- 
curities  for  the  fums  advanced  on  each  feveral  tax,  and  for 
ihem  only.  But  at  laft  it  became  neceflary,  in  order  to  avoid 

▼aloes  with  each  other.  Dr.  Adam  Smith  has  ably  (hewn  the 
benefit  which  a  country  derives^  from  fubflituting  any  cheap  ar« 
dde  for  gold  and  filver.  The  confeqaence  is,  that  the  precious 
metals  do  not  become  of  lefs  valae ;  or  if  fo,  it  is  bat  in  a  fmall 
degree  ;  bat  they  are  carried  to  a  foreign  market,  and  bring  back 
an  increafe  of  capital  to  the  country.  If  one  million  pounds  worth 
of  paper,  or  ihells»  would  anfwer  as  well  to  fettle  accounts,  go  to 
market,  and  would  ferve  all  the  purpofes  of  gold  and  /llver» 
wbilll  thefe  prefenred  their  pdce  abroad ;  and  if  the  coin  of  this 
country,  at  prcfent,  amount  to  30  millions,  we  ihould  gain  what 
was  equivalent  to  29  millions  by  the  fubllitution.  Bat  the  paper 
fecurity,  created  by  the  national  debt,  is  little  ufed  in  payments, 
or  as  a  medium  of  commerce,  like  bills  of  exchange. 

As  to  the  fecond  objeftion,  foreigners  can  only  take  away  the  in- 
cereil  of  money  which  they  have  actually  brought  into  the  country, 
and  which,  it  muH  be  prefumed,  our  merchants  are  deriving  as 
great  a  benefit  from,  and  probably  much  greater. 
'  With  regard  to  the  third  cbjedion,  1  cannot  think  it  (bond  dlf- 
cretion  ever  to  raife  an  invidious  diilin^^ion  between  thofe  who  pay, 
and  thofe  who  receive  the  taxes,  aad  to  treat  the  latter  with  con- 
tempt. Jt  cannot  be  fuppofed  that  property  will  ever  be  accu- 
mulated by  idlenefs  and  indolence ;  and  he  ierely  deferves  the  bed 
of  his  country,  who,  in  difpofmg  of  the  fruits  of  his  induftry, 
prefers  the  funds  to  any  other  fecurity :  for  without  fuch  confi- 
dence, the  nation  would  (boa  be  reduced  to  a  flate  of  bankruptcy 
and  ruin. 

10  confufion. 
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confufion,  as  they  multiplied  yearly,  to  reduce  the  number 
of  thefe  feparate  funds,  by  uniting  and  blending  them  toge- 
ther ;  fuperadding  the  faith  of  parliament -for  the  general  fe« 

'  curity  of  the  whole.  So  that  there  are  now  only  three  capi- 

tal funds  of  any  account,  the  aggregate  fund,  and  the  general 
fund,  fo  called  from  fuch  union  and  addition ;  and  thtfatth 
fia  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
the  intereft  of  fuch  part  of  the  national  debt  as  was  advanced 
by  that  company  and  it*s  annuitants.  Whereby  the  feparate 
funds,  which  were  thus  united,  are  become  mutual  fecurities 
for  each  other ;  and  the  whole  produce  of  them,  thus  aggre- 
gated, liable  to  pay  fuch  intereft  or  annuities  as  were  formerly 

C  33^  ]  charged  upon  each  diftin£l  fund  ;  the  faith  of  the  legiflature 
being  moreover  engaged  to  fupply  any  cafual  deficiencies. 

The  cuftoms,  cxcifes,  and  other  taxes,  which  arc  to  fupport 
thefe  funds,  depending  on  contingencies,  upon  exports,  im- 
ports, and  confumptions,  muft  ncceflarily  be  of  a  very  uncer- 
tain amount-,  but  though  fome  of  them  have  proved  unprodvc* 
tive,  and  others  deficient,  the  fum  total  hath  always  been  con* 
fidcrably  more  than  was  fufiicient  to  anfwer  the  charge  upon 
them.  The  furplufles  therefore  of  the  three  great  national 
funds,  the  aggregate,  general,  and  fouth  fea  funds,  over  and 
above  the  intereft  and  annuities  charged  upon  them,  are  di- 
re£l:ed  by  ftatute  3  Geo.  I.  c.  7.  to  be  carried  together,  and  to 
attend  the  difpofition  of  parliament ;  and  are  ufually  denomi- 
nated xh^ftfihing  fund,  becaufe  originally  deftined  to  fink  and 
lower  the  national  debt.  To  this  have  been  fincc  added  many 
other  entire  duties,  granted  in  fubfequent  years ;  and  the  an- 
nual intereft  of  the  f urns  borrowed  on  their  refpediive  credits 
is  charged  on  and  payable  out  of  the  produce  of  the  finking 
fund.  However,  the  neat  furpluffts  and  favings,  after  all  dc- 
duftions  paid,  amount  annually  to  a  very  confiderable  fum. 
For  as  the  intereft  on  the  national  debt  has  been  at  fevcral 
times  reduced,  (by  the  confent  of  the  proprietors,  who  had 
their  option  either  to  lower  their  intereft  or  be  paid  their  prin- 
cipal) the  favings  from  the  appropriated  revenues  came  at 
length  to  be  extremely  large.  This  finking  fund  is  (lie  la/l 
7  '^'^^ 
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refort  of  th«  nation ;  it's  only  domeftxc  rcfourcc  on  which 
tniiil  chiefly  depend  all  the  hopes  we  can  entertain  of  ever  dif* 
charging  or  moderating  our  incumbrances*  And  therefore 
the  prudent  and  fteady  application  of  the  large  fums  now 
arifing  from  this  fund,  is  a  point  of  the  utmoft  importances 
and  well  worthy  the  ferious  attention  of  parliament  i  which 
was  thereby  enabled,  in  the  year  1765,  to  reduce  above  two 
tniUtons  fterling  of  the  public  debt  *,  and  feVleral  additional 
millions  in  feveral  fucceeding  years (42)* 

But,  before  any  part  of  the  aggregate  fund  (the  furpluffes 
whereof  are  one  of  the  chief  ingredients  that  form  the  finking 
fund)  can  be  applied  to  dimini(h  the  principal  of  the  public  [  331  3 
debt,  it  (lands  mortgaged  by  parliament  to  raife  an  annual  fum 
for  the  maintenance  of  the  king's  houfliold  and  the  civil  lift. 
For  this  purpofe^  in  the  late  reigns,  the  produce  of  certain 
branches  of  the  excife  and  cuftoms,  the  poft-office,  the  duty 
on  wine  licenfes,  the  revenues  of  the  remaining  crown  lands^ 
the  profits  arifing  from  courts  of  juftice,  (which  articles  in- 
clude all  the  hereditary  revenues  of  the  crown,)  and  alfo  a 
clear  annuity  of  1 20,000  /.  in  money,  were  fettled  on  the  king 
for  life,  for  the  fupport  of  his  majefty's  houfhold,  and  the 
honour  and  dignity  of  the  crown.  And,  as  the  amount  of 
thefe  feveral  branches  was  uncertain,  (though  in  the  laft 
reign  they  were  computed  to  have  fometimes  raifed  almoft  a 

(42)  By  the  z6  Geo.  III.  c.  31.  parliament  had  the  wifdom 
and  finnnefs  to  veft  unalienably  in  commiffionersj  the  fiun  of 
i,coo,ooo/.  annually,  for  the  redudiion  of  the  national  debt; 
in  which  ad  every  poffible  precaution  was  taken  that  could  be 
devifed,  for  preventing  this  fund  from  being  diverted  at  any  fu- 
ture dme»  and  for  carrying  to  the  account  of  the  commiifioners 
|br  the  purpofes  of  the  zCt,  the  intereft  of  fuch  flock  as  fhould  be 
purchafed,  and  fuch  temporary  annuities  as  fhould  fall  in. 

Under  the  provifions  of  this  adt,  eight  millions  two  hundred 
thoafand  pounds  of  the  capital  of  the  national  debt  had  been 
purchafed  in  Feb.  1792  ;  and  the  amount  of  the  annual  fum,  then 
applicable  for  the  reduftion  of  it,  was  one  millioti  three  hundred 
and  fixtydioufand  pounds.    Brief  Exam.  it« 

fot.!.  F£  mxUion,) 
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million,)  if  they  did  not  arife  annually  to  8ot>,ooo  /.  the  par* 
liament  engaged  to  make  up  the  deficiency.  But  his  prefcnt 
majefty  having,  foon  after  his  accefiion,  fpontaneoufly  Cgni- 
fied  his  confent,  that  his  own  hereditary  revenues  might  be  (o 
difpofed  of  as  might  bed  conduce  to  the  utility  and  fatisfac- 
tion  of  the  public  ;  and  having  gracioufly  accepted  the  limited 
fum  of  800,000/.  per  annum  for  the  fupport  of  his  civS  lift; 
the  faid  hereditary  and  other  revenues  were  carried  into  and 
made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund 
was  charged  **  with  the  payment  of  the  whole  annuity  to  the 
crown  of  800,000/.  which,  being  found  infufficient,  was  in- 
creafed  in  1777  to  900,000/.  per  annum.  Hereby  the  reve- 
nues themfelves,  being  put  under  the  fame  care  and  manage- 
ment as  the  other  branches  of  the  public  patrimony,  produce 
more  and  arc  better  coUedied  than  heretofore  j  and  the  public 
is  ftill  a  gainer  of  near  100,000  A  per  annum  by  this  difinter- 
cfted  condufk  of  his  majefty.  The  civil  lift,  thus  liquidated, 
together  with  the  four  millions  and  three  quarters,  intcreft  of 
the  national  debt,  and  more  than  two  millions  produced  from 
the  finkingfund,  make  up  the  fevcn  millions  and  three  quarters 
per  annum,  neat  money,  which  were  before  ftated  to  be  the  an- 
nual produce  of  our  perpetual  taxes ;  befides  the  immenfe, 
though  uncertain,  fums  arifing  from  the  annual  taxes  on  land 
r  332  ]  ^^^  malt,  but  which,  at  an  average,  may  be  calculated  at  more 
than  two  millions  and  a  quarter ;  and,  added  to  the  preced- 
ing fum,  make  the  clear  produce  of  the  taxes  (exclufive  of  the 
charge  of  coUcdling)  which  are  raifed  yearly  on  the  people 
of  this  country,  amount  to  about  ten  millions  fterling  (43). 

The  expcnfes  defrayed  by  the  civil  lift  are  tliofe  that  in  any 
ftiape  relate  to  civil  government ;  as,  the  cxpenfcs  of  the 
royal  l;ou(hold';  the  revenues  allotted  to  tlie  judges,  previous 
to  the  year  1758  ;  all  falaries  to  ofEcers  of  ftate,  and  every 
of  the  king's  fervants ;  the  appointments  to  foreign  cmbif- 

n  Stut.  I  Geo.  III.  c  I. 


(43)  See  notes  37,  38,  an4  39,  to  this  ehapter. 

{adors; 
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fadors;  the  maintenance  of  the  queen  and  royal  family  ^  the 
king's  private  expenfes,  or  privy  purfe ;  and  other  very  na- 
merous  ontgoings,  as  fecret  fervice  money,  penfions,  and 
other  bounties:  which  fometimes  have  fo  far  exceeded  the  re* 
▼cnues  appointed  for  that  purpofe,  that  application  has  been 
made  to  parliament  to  difcharge  the  debts  contra^ed  on  the 
civil  lift;  as  particularly  in  17249  when  one  million  "was 
granted  for  that  purpofe  by  the  ftatute  1 1  Geo.  I.  c.  1 7.  and 
in  1769  and  17779  when  half  a  million  and  600,000/.  were 
appropriated  to  the  like  ufes,  by  the  ftatutes  9  Geo.  Ill, 
c.  34.  and  17  Geo.  III.  c.  47. 

The  civil  lift  is  indeed  properly  the  whole  of  the  king's 
revenue  in  his  own  diftind  capacity ;  the  reft  being  rather  the 
revenue  of  the  public,  or  it's  creditors,  though  colle£ted  and 
diftributed  again,  in  the  name  and  by  the  officers  pf  ths 
cn-own :  it  now  ftanding  in  the  fame  place,  as  the  hereditary 
income  did  formerly ;  and,  as  that  has  gradually  dimitiiOiedy 
the  parliamentary  appointments  have  increafed.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
600,000/.  a  year  « :  that  of  king  Charles  I  was?  860,000  /(44). 
ahd  the  revenue  voted  for  king  Charles  II  was  *>  1,^00,000  /• 
though  complaints  were  made  (in  the  firft  years  at  leaft)  that 
it  did  not  amount  to  fo  much  %  But  it  muft  be  obferved, 
that  Under  thefc  fums  were  included  all  manner  of  public  et- 
penfes ;  among  which  lord  Clarendon  in  his  fpeech  to  the 
parliament  computed,  that  the  chafgc  of  the  riavy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten  times 
more  than  before  the  former  troubles  •.  -  The  fame  revenue,  C  333  3 
fubjea  to  the  fame  charges,  was  fettled  on  king  James  IP  : 

n  Seepage  ji/.  '  UlJ.  4  Jun.  166  j.  Lurd  Clar.  Hid, 

-•  Lort  Clar.  eohtiflultioh .  1 5  j •  •        s  Lord  Clar.  16 5 . 
P  Com.  Jouro.  4  Sept.  1660.  t  Sut.  i  Jac.  II.  c.  x. 

4  Ibid. 


(44)  The  revenue  of  the  comfnonwealth  was  upwards  of 
1,500,000/.  (S/>rf.  Hifi.  Rev.  2  vol.  xiv.)  This  is  a  flrikingin- 
flance  to  prove,  that  the  burdens  of  the  people  are  not  neccHarily 
lightened  by  a  change  m  the  government; 

V  fz  but 
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but  by  the  increafe  of  trade^  and  more  frugarmamgemeot^  it 
amounted  on  an  average  to  a  million  and  a  half  per  annumf 
(befides  other,  additional  cuftoms,  granted  by  parliament", 
which  produced  an  annual  revenue  of  400,000/.^  oat  of 
which  his  fleet  and  army  wtre  maintained  at  the  yearly  cx- 
pcnfc  of  ^  ijioopoo/.  After  the  revolution,  when  tie  par- 
liament took  into  it^5  own  hands  the  annual  fijpport  of  the 
forces  both  maritime  and  military,  a  civil  lift  revenue  vt» 
fettled  on  the  new  king  and  queen »  amounting,  with  the 
hereditary  datie8>  to  700,000  L  per  annum  ' ;  and  iStit  fame 
was  continued  to  qneeiK  Anne  and  king  George  I  ^.  That 
of  king  George  II,  we  have  feen,  was  nominally  augmented 
t»*  800,000  A  and  in  fa£t  was  confiderably  more :  and  that  of 
£is  prefent  nKijefty  is  avowedly  incxeafed  to  the  limited  forn 
of  9loo,Ooo  k  And  upon  the  whole  it  is  doubtlels  much  better 
for  the  crown,  and  alfo  for  the  people,  to  have  the  revenue 
fettled  i^on  the  modern  footing  rather  than  the  antient.  For 
the  crown  \  bec^fe  it  is  more  certain,  and  colle£led  with 
gf  eater  cafe :  for  the  people  \  becaufe  they  ace  now  delivered 
from  the  feodal  hardihips,,  and  other  odious^ branches  of  t^e 
prerogative.  And  though  complaints  have  fometimes  bcco 
made  of  the  increafe  of  tihe  cLvil  Tift,,  yet  if  wc  confidcr  the 
fams  that  have  been  formerly  gwnted,  die  limited  extent  un* 
der  which  it  is  now  eftabliflied,  the  rcvenuc^and  preregatires 
given  up'  in  lieu  of  it  by  the  crown,  the  mimerous  branchcf 
•f  the  prefent  royal  family,  and  (above  all)  the  diminBtio» 
©f  the  value  of  money  compaxed  with  what  it  was  worth  i» 
the  laft  century,  we  muft  acki»wlege  thcfe  complaints  tabe 
void  of  any  rational  fomidation ;  and  that  it  is  impoffibfc  to 
fupport  that  dignky,  which  a  king  of  Great  Britain  flwuki 
maintain^  with  an  income  in  any  dtgcee  lefs  ehaa  whati^ 
BOW  eftabfiOifitl  by  parliament. 

r  3  j4  ]      Thb  finifhes  our  inquiries  into  the  fifcal  prerogatives  of 
the  kingi  or  his  reventie,  both  ordinary  an4  eztraoRHoary. 

■  n\d.  c.  3.  ft  4.  r  nid.  17  Mar.  1701.  IX  Aug.  1714. 

w  Com.  Journ.  1  Mar.  20  Mar.  i688«      *  SttI,  %  Geo.  U,  c,  j, 
»  Coll.  Journ.  14  Mar.  1701, 

We 


Wc  have  therefore  now  chalked  out  all  the  prhicipsfl  outlines 
of  this  vaft  title  of  the  law,  the  fupreme  executive  magiftrate, 
or  the  king's  majefty,  confidered  in  his  feveral  capacities  and 
points-of  view.  But,  before  we  entirely  difmifs  this  fubjeft,  k 
snay  not  b^  improper  to  tsJce  a  (hort  comparatiire  review  of  the 
{>ower  of  the  executive  magillrate,  or  prerogative  ofl3ie  crown# 
-as  it  (lood  in  former  days,  and  as  itftands  at  prefent.  And  we 
£annot  but  ^bferve,  that  moft  of  the  laws  for  afcertaining,  li- 
miting, and  reftraining  this  prerogative  have  been  made  within 
:the  compafs  «f  little  more  than  a  ^century  paft;  from  the  peti- 
tion of  right  in  3Car.I.  to  the  prefent  time.  So  that  the  powers 
<of  the  crown  are  now  to  all  appearance  greatly  curtailed  and 
<dimini(hed  fince  the  reign  of  king  James  the  firft:  particularly, 
^y  the  abolition  of  the  ftar  chamber  and  high  commiffion  courts 
in  the  reign  of  Charles  the  firft,  and  by  the  difclaiming  of  mar- 
tial law,  and  the  power  of  levying  taxes  oh  the  fubjeft,  by  the 
fame  prince:  by  the  difufe  of  forcft  laws  for  a  century  paft:  znA 
hj  the  many  excellent  proviGoas  enaded  under  Charles  the  fe- 
cond;  efpeciallythe  abolition  of  military  tenures,  purveyancep 
and  pre-emption;  the  hab€as€orpw  ad;  and  the  a£t  io  prevent 
die  difcofi'tinBance  of  parliaments  for  above  three  years:  and, 
fince  the  revolution,  by  the  ftrong  and  emphatical  words  la 
which  our  liberties  are  aflerted  in  the  bill  of  rights,  and  zQt  of 
fettlement;  by  the  ad  for  triennial,  fince  turned  intofepteanial^ 
cleAions;  by  the  exdufion  of  certain  officers  from  die  houfe 
of  commons;  by  rendering  the  feats  of  the  judges  permanent, 
and  their  falaries  liberal  and  independent ;  and  by  reftraining 
the  king's  pardon  from  obftrud^ing  parliamentary  impeach- 
mcnts.  Befides  all  this,  if  we  coniider  how  the  crown  is  impo- 
veriflied  and  ftripped  of  all  it's  aotient  revenues,  fo  that  it  muil 
greatly  rely  on  the  liberality  of  parliament  for  it's  neceffary 
fupport  and  maintenance,  we  may  perhaps  be  led  to  think,  that 
the  ballance  is  inelined  pretty  ftrongly  to  the  popular  fcale,  and 
that  the  executive  magiftrate  has  neither  independence  nor 
power  enough  left  to  form  that  check  upon  the  lords  and 
commons,  which  the  founders  of  our  conftitution  intended. 

But,  on  the  other  hand,  it  is  to  be  confidered,  that  every  [  ^^^  1 
prince^  iu  the  firft  parliament  after  his  acceilioni  has  by  long 
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ufage  a  trul^  royal  addition  to  his  hereditary  revenue  fettled 
upon  him  for  his  life ;  and  has  never  any  occafion  to  apply  to 
parliament  for  fupplics,  but  upon  fome  public  fleccffity  of  die 
whole  realm.     This  reftores  to  him  that  conftitutional  indc- 
pendence^  which  at  his  firft  acceiTion  feems,  it  mud  be  own>» 
ed,  to  be  wanting.     And  then,  with  regard  to  power,  we 
may  find  perhaps  that  the  hands  of  government  are  at  leaft 
fufficiently  ftrengthened;  and  that  an  Englifh  monarch  is  now 
in  no  danger  of  being  overborne  by  either  the  nobility  or  die 
people.     The  inilruments  of  power  are  not  perhaps  fo  open 
and  avowed  as  they  formerly  were,  and  therefore  are  the  Icfs 
liable  to  jealous  and  invidious  reflexions ;  but  they  are  not  the 
weaker  upon  that  account.     In  (hort,  our  national  debt  and 
taxes  (befides  the  inconveniencies  before  mentioned)  have  alfo 
in  their  natural  confequences  thrown  fuch  a  weight  of  power 
into  the  executive  fcalc  of  government,  as  we  cannot  think 
was  intended  by  our  patriot  anceftors  ;  who  glonbufly  ftrugr 
gled  for  the  abolition  of  the  then  formidable  parts  of  the  pre- 
rogative, and  b^  an  unaccountable  want  of  forefight  cfta- 
blifhed  this  fyftem  in  their  ftead.    The  entire  coUeftion  and 
management  of  fo  vaft  a  revenue,  being  placed  in  the  hands 
of  the  crown,  have  given  rife  to  fuch  a  multitude  of  new  of- 
ficers created  by  and  removable  at  the  royal  pleafure,  that 
they  have  extended  the  influence  of  government  to  every  cor- 
ner of  the  nation.     Witnefs  the  cqmmifljoners  and  the  mul- 
titude of  dependents  on  the  culloms,  in  every  port  of  the 
kingdom  ;  the  commiffioners  of  excife,  and  their  numerous 
fubalterns,  in  every  inland  diftrift  5  the  poft-mafters,  and  their 
fervants,  planted  in  every  town,  and  upon  every  public  road; 
the  commiflioners  of  the  ftamps,  and  their  didributors,  which 
are  full  as  fcattered  and  full  as  numerous ;  the  officers  of  the 
fait  duty,  which  though  a  fpecies  of  excife  and  conduced  in 
the  fame  manner,  are  yet  made  a  di(lin£l  corps  from  the  or- 
dinary managers  of  that  revenue  j  the  furveyors  of  houfes  and 
windows }  the  receivers  of  the  land  tax  5  the  managers  of  lot- 
teries 5  and  the  commiflioners  of  hackney  coaches ;  all  which 
C  33^  ]  ^^^  either  mediately  or  immediately  appointed  by  the  crown, 
and  removable  at  pleafure  without  any  reafon  aflTigned:  tlicfe, 
7  « 
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k  requires  but  little  penetration  to  fee,  muft  give  that  power; 
on  which  they  depend  for  fubfiftence,  an  influence  moft 
amazingly  extenfive.  To  this  niay  be  added  the  frequent  op- 
portumtxes  of  conferring  particular  obligations,  by  preference 
in  loans,  fubfcriptions,  tickets,  remittances,  and  other  mo- 
ney-tranfa£lions,  which  will  greatly  increafe  this  influence  ; 
and  that  over  thofe  perfons  whofe  attachment,  on  account  of 
their  wealth,  is  frequently  the  mod  defirable.  All  this  is  the 
natural,  though  perhaps  the  unforcfeen  confequence  of  ercdl- 
ing  our  funds  of  credit,  and  to  fupport  them  eftablifliing  our 
prefent  perpetual  taxes :  the  whole  of  which  is  entirely  new 
iince  the  reiloration  in  1660;  and  by  far  the  greateft  part 
(ince  the  revolutiim  in  1688.  And  the  fame  may  be  faid  with 
regard  to  the  officers  in  our  numerous  army,  and  the  places 
which  the  army  has  created.  All  which  put  together  give 
the  executive  power  fo  perfuafive  an  energy  with  refped  to 
the  perfons  themfelves,  and  fo  prevailing  an  intereft  with 
their  friends  and  families,  as  will  amply  make  amends  for  the 
lofs  of  external  prerogative. 

But,  though  this  profufion  of  ofikes  fliould  have  no  effcfl: 
on  individuals,  there  is  ftill  another  newly  acquired  branch  of 
power ;  and  that  is,  not  the  influence  only,  but  the  force  of 
a  difciplined  army :  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown :  raifed  by  the  crown,  officered  by 
the  crown,  commanded  by  the  crown.  They  are  kept  on 
foot  it  is  true  only  from  year  to  year,  and  that  by  the  power 
of  parliament :  but  during  that  year  they  muft  by  the  nature 
of  our  conftitution,  if  raifed  at  all,  be  at  the  abfolute  difpofal 
of  the  crown.  And  there  need  but  few  words  to  demonftrate 
how  great  a  truft  is  thereby  repofed  in  the  prince  by  his  peo- 
pfe.  A  truft,  that  is  more  than  equivalent  to  a  thoufand 
little  troublefome  prerogatives. 

Add  'to  all  this,  that  befides  the  civil  lift,  the  immcnfc 

revenue  of  almoft  feven  millions  fterling,  which  is  annually 

paid  to  the  creditors  of  the  public,  of  carried  to  the  finking 

fund,  18  firft  dcpofited  in  the.  royal  exchequei:,  and  thence  [  337  3 

F  f  4  iflued 


337  5^*^  Rights  '  Book  1. 

iflticd  OHt  to  the  refpedliTe  offices  of  paTment.  This  revenuo 
the  people  can  never  refufe  to  raife,  becaufe  it  is  made  per-* 
petual  by  a£l  of  parliament :  which  alfo,  when  well  conC« 
dered,  will  appear  to  be  a  truft  of  great  delicacy  and  high 
importance. 

Upon  the  whole  therefore  I  think  it  is  clear,  that,  wkaN 
ever  may  have  become  of  the  mminal^  the  r^ii/ power  of  tha 
crown  has  not  been  too  far  weakened  by  any  tian(a£Hon$  in 
the  laft  century.  Much  is  indeed  given  up  \  but  much  ii 
alfo  acquired.  The  ftem  commands  of  prerogative  have 
yielded  to  the  milder  voice  of  influence  :  the  flavifli  and  ex- 
ploded doflrine  of  non-refiftance  has  given  way  to  a  military 
e(labli(hment  by  law }  and  to  the  difufe  of  parliaments  kas 
f  ucceeded  a  parliamentary  truft  of  an  immcnfe  perpetual  re- 
venue. When,  indeed,  by  the  free  operation  of  the  finking 
fund,  our  national  debts  fliall  be  leflened  ;  when  the  pofture 
of  foreign  afiairs,  and  the  univerfal  incrbdu£lion  of  a  well 
planned  and  national  militia,  will  fuffer  our  formidable  army 
to  be  thinned  and  regulated;  and  when  (in  confequence  of 
all)  our  taxes  (liall  be  gradually  reduced  \  this  adv(;ntitiotts 
power  of  the  crown  will  flowly  and  imperceptibly  diminiOi) 
as  it  flowly  and  imperceptibly  rofe.  But,  till  that  fliall  bap* 
pen,  it  •will  be  our  efpecial  duty,  as  good  fubje£ls  and  good 
Englifhmen,  to  reverence  the  crown,  and  yet  guard  againft 
corrupt  and  fervile  influence  from  thofe  who  are  intruded 
.with  it's  authority;  to  be  loyal,  yet  free;  obedient,  and  yet 
independent ;  and,  above  every  thing,  to  hope  that  we  may 
long,  very  long,  continue  to  be  governed  by  a  fovcrcigBi 
who,  in  all  thofe  public  aSs  that  have  pcrfonally  proceeded 
from  himfelf,  hath  manifeiled  the  higheft  veneration  for  die 
free  conditution  of  Britain ;  hath  already  in  more  than  one 
inftance  remarkably  ftrengthened  it's  outworks;  and  will 
therefore  never  harbour  a  thought,  or  adopt  a  perfuafion,  in 
any  th^  remote(t  degree  detrimental  to  public  liberty- 
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CHAPTIR    THE     NINTH. 

OF    SUBORDINATE    MAGISTRATES. 


IN  a  former  chapter  of  thefe  commentaries*  we  diftin- 
guifhed  magiftrates  into  two  kinds  (  fupremCf  or  thofe  &i 
whom  the  fovereign  power  of  the  ftate  refides ;  and  fubor- 
dinate,  or  thofe  who  a£l  in  an  inferior  fecondary  fphere.  We 
have  hitherto  confidered  the  former  kind  only ;  namely^  the 
fupreme  legiflative  power  or  parliament,  and  the  fupreme 
executive  power,  which  is  the  king:  and  are  now  to  proceed 
to  inquire  into  the  rights  and  duties  of  the  principal  fubor« 
dinate  magiftrates. 

And  herein  we  are  not  to  Inveftigate  the  powers  and  d«« 
ties  of  his  majeft/s  great  officers  of  ftate,  the  lord  treafurer^ 
lord  chamberlain,  the  principal  fecretaries,  or  the  like ;  be» 
caufe  I  do  not  know  that  they  are  in  that  capacity  in  any  coa» 
fiderable  degree  the  obje^s  of  our  laws,  pr  have  any  very  ini« 
portant  ihare  of  magiftracy  conferred  up6n  them :  except  that 
the  fecretaries  of  ftate  are  allowed  the  power  of  commitment^ 
in  order  to  bring  offenders  to  trial  \  '  Neither  (hall  I  here 
treat. of  the  office  and  authority  of  the  lord  chanceUofi  or 
the  other  jiidges  of  the  fuperior  courts  of  juftice ;  becaufe 
they  will  find  a  more  proper  phce  in  the.  third  part  of  thefe 
commentaries.  Nor  (hall  I  enter  into  any  minute  difquifitionsy 
with  regard  to  the  rights  and  dignities  of  mayors  and  alder- 
men, or  other  magiftrates  of  particular  corporations  $  becaiife 

«  ch.  1.  p^  146.  143.   }  Mod.  84.    S^«  347,  Cartfa. 
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thefc  arc  mere  private  and  ftriflly  municipal  rights,  depend- 
ing entirely  upon  the  domcftic  conftitution  of  their  rcfpcftivc 
franchifcs.  But  the  magiftrates  and  officers,  whofe  rights 
and  duties  it  will  be  proper  in  this  chapter  to  condder,  are 
fuch  as  are  generally  in  ufe,  and  have  a  jurifdidion  and  au- 
thority difperfedly  throughout  the  kingdom :  which  are,  prin- 
cipally, (herifFs',  coroners  j  juftices  of  the  peace ;  conftables; 
furveyors  of  highways  i  and  overfeers  of  the  poor.  In  treat- 
ing of  all  which  I  {hall  inquire  into,  firft,' their  antiquity  and 
original ;  next,  the  manner  in  which  they  are  appointed  and 
may  be  removed ;  and  laftly,  their  rights  and  duties.  And 
firft  of  ilieriffsi 

I.  The  flierifF  is  an  officer  of  very  great  antiquity  in  this 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
j'Cine  jcfiiipa,  the  reeve,  bailiff,  or  officer  of  the  fhirc. 
JHe  is  called  m  Latin  vke^comesy  as  being  the  deputy  of  the 
carl  or  ^comet  j  to  whom  the  cuftody  of  the  (hire  is  faid  to 
have  been  committed  at  the  firft  divifion  of  this  kingdom  into 
counties.*  But  the  earls  in  proceft  of  time,  by  reafon  of 
their  high  employments  and  attendance  on  the  king's  perfon, 
not  being  able  to  tranfadl  the  bufinefs  of  the  county,  were 
delivered  of  that  burden  ^  \  referving  to  themfclves  the  ho- 
nour, but  tlie  labbur  was  laid  on  the  (heriff.  So  that  novf 
the  fheriff  does  all  the  king's  bufinefs  in  the  county ;  and 
though  he  be  ftill  called  vice-comesy  yet  he  is  entirely  uidc- 
pendent  of,  and  not  fubjeft  to  the  earl ;  the  king  by  his  let- 
ters patent  committing  cuf^odiam  comitatus  to  the  flieriff,  an4 
him  alone. 

Sheriffs  were  formerly  chofen  by  the  inhabitants  of  the 
feveral  counties.  In  confirmation  of  which  it  was  ordained 
by  ftatute  28  Edw.I.  c.  8.  that  the  people  fliould  have  elec- 
tion of  (heriffs  in  every  (hire,  where  the  ihrievalty  is  not  of 
inheritance.  For  antiently  in  fome  counties  the  flieriflfe  were 
hereditary  5  as  I  apprehend  they  were  in  Scotland  till  the 
ftatute  20  Geo.  11.  c.  43  ;  and  ftill  continue  in  the  county  of 

c  Dalton  of  iherifls,  c.  i. 

Wcftmor- 
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Weftmorland  to  this  day  ( i ) :  the  city  of  London  having  alfo 
the  inheritance  of  the  (hrievalty  of  Middlefex  vefted  in  their 
body  by  charter  ^{2).  The  reafon  of  thefe  popular  eleflions  is 
afligned  in  the  fame  ftatute^  c.  13.  '<  that  the  commons 
'^  might  chufe  fuch  as  would  not  be  a  burthen  to  them.^' 
And  herein  appears  plainly  a  ftrong  trace  qf  the  democrat!- 
cal  part  of  our  conllitution ;  in  which  form  of  government 
it  is  an  indifpenGble  requifitCi  that  the  people  (hould  chufe 
their  own  magiftrates  ^.  This  ele£tton  was  in  all  probabi- 
lity  not  abfolutely  vefted  in  the  commons,  but  required  the 
royal  approbation.  For,  in  the  Gothic  conftitution,  the  judges 
of  the  county  courts  (which  office  is  executed  by  our  fhe- 
riff)  were  eleded  by  the  people,  but  confirmed  by  the  king : 
and  the  form  of  their  eledion  was  thus  managed  :  the  peo- 
ple, or  ifico/ae  territoriiy  chofe  twelve  electors,  and  they 
nominated  three  pnrfons,  ex  qulbus  rex  unum  confirmabat^. 
But  with  us  in  England  thefe  popular  ele£tions,  growing 
tumultuous,  were  put  an  end  to  by  the  ftatute  9  £dw.  !!• 
ft.  2.  which  ena£led,  that  the  (heriiTs  (hould  from  thenceforth 
be  afligned  by  the  chancellor,  treafurer,  and  the  judges  \  a3 

<t  3  Rep.  71.  '  SticrrA.  dejurt  Gctb,  /.  i.  c»  3» 

*  Moocefq.  Sp.  L.  b.  2.  c.  s. 

(i)  The  carl  of  Thanet  is  hereditary  fherifF of  Weilmorland, 
This  office  may  defcend  to,  and  be  executed  by,  a  female  ;  for 
**  Ann  countefs  of  Pembroke  had  Ihe  office  of  hereditary  Jheriff 
*'  of  Weftmorland,  and  exercifed  it  in  perfon.  At  the  affizes  at 
*'  Appleby  (he  fat  with  the  judges  on  the  bench.**  ^ar^.  Co^ 
Lift,  326. 

(2)  The  eleftlon  of  the  IherifFs  of  London  and  Middlefex  was 
granted  to  the  citizens  of  London  for  ever  in  very  ancient  times, 
upon  condition  of  their  paying  300/.  a  year  to  the  king's  exche- 
quer. In  confequence  of  this  grant*  they  have  always  clc£led  two 
fiierifTs,  though  thefe  conilitute  together  but  one  officer ;  and  if 
one  die,  the  other  cannot  ad  till  another  is  eleflcd.  (4  Bac.  Ahr. 
447.)  In  the  year  1748,  the  corporation  of  London  made  a  bye- 
law,  impodng  a  fine  of  600  /.  upon  every  perfon,  who  being 
elefled,  (hould  refufc  to  fervc  the  office  of  IherifF.  See  the  cafe 
of  £vans,  efq.  and  the  chamberlain  of  London,  %  Burn.  £.  L.  185. 

being 
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being  perfons  In  whom  the  famctruft  might  with  confidence 
be  repofcd.  By  ftatutcs  14  Edw.  III.  c.  7.  23  Hen,  VI. 
c.  8.  and  21  Hen.  VIII.  c.  20.(3)  the  chancellor,  trcafurcr, 
prefident  of  the  king's  council,  ci^f  juftices,  and  chiff  ba- 
ron, are  to  make  this  ele^ion  ;  and  that  on  the  morrow  of 
All  Souls  in  the  exchequer.  And  the  king's  letters  patent, 
uppointing  the  new  flicriffs,  ufed  commonly  to  bear  date  the 
fixth  day  of  November'.  The  ftatute  of  Cambridge,  n 
Ric.  IL  t.  2.  ordains,  that  the  chancellor,  trcafurer,  keeper 
of  the  privy  feal,  fteward  of  the  king's  houfe,  the  king's 
chamberlain,  clerk  of  the  rolls,  the  juftices  of  the  one  beDck 
and  the  other,  barons  of  the  exchequer,  and  ^1  other  that 
(hall  be  called  to  ordain,  name,  or  make  juftices  of  the  peace, 
Jberiffs^  and  other  officers  of  the  king,  (hall  be  fwom  to  aft 
.  indifferently,  and  to  appoint  no  man  that  fueth  either  privOy 
>  or  openly  to  be  put  in  office,  but  fuch  only  as  they  (hall  judge 

to  be  the  bed  and  moft  fufficient.  And  the  cuftom  now  is  (and 
j*  341  ]  has  been  at  lead  ever  fmce  the  time  of  Fortefcue  ^,  who  was 
chief  jttftice  and  chancellor  to  Henry  the  fixth)  that  all  the 
judges,  together  with  the  other  great  officers  and  privy  coun« 
fcllors,  meet  in  tlic  exchequer  on  the  morrow  of  All  Souls 
yearly,  (which  day  is  now  altered  to  the  morrow  of  St.  Mar- 
tin by  the  laft  aft  for  abbreviating  Michaelmas  term,)  5nd  then 
and  there  the  judges  propofe  three  perfons,  to  be  reported  (if 
approved  of)  to  the  king,  who  afterwards  appoints  one  of 
them  to  be  {herifF(4}. 

g  Stat  12  Edw.  IV.  CI.  ^dcL,  L.  r.  24. 


(3)  This  laft  flatate.  as  is  obferved  by  Mr.  Wooddefon,  1  vol. 
69.  feems  quite  to  a  different  purpofe. 

(4)  The  following  is  the  prefent  mode  of  nominating  fheriffs  ifl 
the  exchequer  on  the  morrow  of  St.  Martin  : 

The  chancellor^  chancellor  of  the  exchequer,  the  judges,  and 
Several  of  the  privy  council  alTemble,  and  an  officer  of  the  coort 
adminifters  an  oath  to  them  in  old  French,  that  they  will  nominate 
no  ofie  from  favour,  partiality,  or  any  improper  motive  :  this  done, 
the  fame  officer  having  the  lilt  of  the  counties  in  alphabetical  or- 
der, and  of  thofe  who  were  nominated  the  year  preceding,  reads 

over 
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This  cuftom^  of  the  twelve  judges  propofing  iHne  perfon% 
ieems  borrowed  from  the  Gothic  conftitution  before-men- 
tioned ;  with  this  difference,  that  among  the  Goths  the  twelve 
nominors  were  firft  ele£ted  hj  the  people  themfelves.  And 
this  ufage  of  ours  at  it's  firft  introdnftion,  I  am  apt  to  beIxeTC» 
was  founded  upon  fome  ftatute,  though  not  now  to  be  found 
among  our  printed  laws :  firft,  becaufe  it  is  materially  difier* 
cnt  from  the  diredion  of  all  the  ftatutes  before  mentioned  : 
which  it  is  hard  to  conceive  that  the  judges  would  have 
countenanced  by  theic  concurrence,  or  that  Fortefcue  would 
have  inferted  in  his  book|  unlefs  by  the  authority  of  fome  fta^ 
tute :  and  alfo,  becaufe  a  ftatate  is  exprefsly  referred  to  in  the 
record,  which  fir  Edward  Coke  tells  usj  he  tranfcribed  from 
the  council  book  of  3  March,  34  Hen.  VI.  and  which  is  ia 

j  a  Indr  559. 


4^er  the  three  names,  and  the  laft  of  the  three  he  pronounces  to 
be  the  prefent  (heriff ;  but  where  there  has  been  a  ppcket-fheriF» 
he  reads  the  three  namei  upon  the  lifk,  and  then  declares  who  it 
the  prefent  (heriiF.  If  any  of  the  miniHry  or  judges  has  an  objec- 
tion to  the  names,  he  then  mentions  it,  and  another  gentleman  is 
nominated  in  his  room ;  if  no  objefUon  is  made,  fome  one  rifes  and 
fays,  *'  to  the  two  gentlemen  I  know  no  objedion^  and  I  recom- 
*'  mend  A*  B.  £fq.  in  the  room  of  the  prefent  (h^riff/' 

Another  officer  has  a  paper  with  a  ninnber  of  names  given  him 
by  the  clerk  of  affize  for  each  county^  which  paper  generally 
contains  the  names  of  the  gentlemen  upon  the  former  lid,  and  alfo 
ef  geatleoien  who  are  likely  to  be  nominated,  and  whilft  the  three 
are  nominated,  he  prefixes  i »  2,  or  3,  to  their  names,  according  to 
the  order  in  which  they  are  placed;  which,  for  greater  certainty^ 
he  afterwards  reads  over  twice.  Several  objedlions  are  made  to  gen* 
tlemen  ;  fome,  perhaps,  at  their  own  reqneft  ;  fuch  as*  that  they 
are  abroad,  that  their  eflates  are  fmall  and  incumbered,  that  they 
have  no  equipage,  that  they  are  pradifing  barriflers«  or  officers  in 
the  militia,  &c. 

The  new  (heriff'is  generally  appointed  about  the  end  of  the  foU 
lowing  Hilary  term ;  this  (xtenfion  of  the  time  was,  probably,  in 
confequence  of  the  17  £dw«  IV.  c.  7*  which  enables  the  old  (heriffto 
hold  liis  office  over  Michaelmas  and  Hilary  tera». 

9  fubftancc 
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f)ibftance  as  follows  (5).  The  king  bad  of  his  own  authority 
aippointed  a  man  iherifi*  of  Lincolnfhire,  which  office  he  re-< 
fufed  to  take  upon  him:  whereupon ' the  opinions  of  the 
judges  were  taken,  what  (hould  be  done  in  this  behalf.  And 
the  two  chief  juflices,  fir  John  Fortefcue  and  fir  John  Pri- 
foty  delivered  the  unaniipious  opinion  of  them  all ;  <<  that  the 

V  king  did  an  error  when  he  made  a  perfon  fheriff,  that  was 
*5  not  chofen  and  prefented  to  him  according  to  tYicJlatutef 
<<  that  the  perfon  refufing  was  liable  to  no  fine  for  difobedi- 
<'  ence,  as  if  he  had  been  one  of  the  three  perfons  chofen  ac-» 
«^  cording  to  the  tenor  of  xhcjatute;  that  they  would  advife 
<5  the  king  to  have  recourfe  to  the  three  perfons  that  were 
■<  chofen  according  to  ^zjiatute^  or  that  fome  other  thrifty 

V  man  be  intreated  to  occupy  the  office  for  this  year  \  and 
*•  that,  the  next  year,  to  efchew  fuch  inconveniences,  the 
"  order  of  the  Jlatute  in  this  behalf  made  be  obferved."  But 

r  342  3  notwithftanding  this  unanimous  rcfolution  of  all  the  judges 
of  England^  thus  entered  in  the  council  book,  and  the  ftatute 
34  &  35  Hen.  VIII.  c.  a6.   §  61.  which  exprefsly  recog- 

(5)  I  am  inclined  to  difagrce  with  the  learned  Judgc*s  conjcc- 
turej  that  the  prefent  practice  originated  from  a  flatate  which 
cannot  now  be  found ;  becaufe  if  fuch  a  ftatute  ever  exifted,  it 
jnuft  have  been  pafled  between  the  date  of  this  record,  the  34 
Hen.  VI.  and  the  ftatute  23  Hen.  VI.  c.  8.  referred  to  by  the  learned 
Commentator  in  the  preceding  page  ;  for  that  ftatute  recites  and 
ratifies  the  14  Edw.  III.  c.  7.  which  provides  only  for  thenomina* 
tion  of  one  perfon  to  fill  the  ofHce  when  vacant ;  yet  the  former 
ftatute  9  Edw.  II.  ft.  2.  leaves  the  number  indefinite,  «&/'%.  {heriffsftall 
be  afligned  by  the  chancellor,  &c.  and  if  fuch  a  ftatute  had  pafled 
ih  the  courfe  of  thofe  eleven  years,  it  is  probable  that  it  would 
have  been  referred  to  by  fubfequent  ftatutes.  I  ftioald  conceive 
tSiat  the  pradlice  onginated  from  the  confideration  that,  as  the  king 
was  to  confirm  the  nomination  by  his  patent,  it  wes  more  conve- 
nient and  refpe^lfui  to  prefent  three  to  him  than  only  one ;  and 
though  this  proceeding  did  not  cxadlly  correfpond  with  the  direc- 
tions of  the  ftatute,  yet  it  was  not  contrary  to  it's  fpirit,  or  in  ftrid- 
nefs  to  it's  letter ;  and  therefore  the  judges  might,  perhaps,  think 
themfelves  warranted  in  faying,  that  the  three  perfons  were  chofen 
according  to  the  tenor  of  the  ftatute. 

nizes 
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nizes  this-  to  be  the  law  of  the  landf  fomcvof  e^ux  writers  * 
have  affirmed,  that  the  king,  by  his  prerogative,  may  name 
whom  he  pleafcs  to  be  flieriff,  whether.chofcn  by  the  judges 
or  no.  This  is  grounded  on  a  very  particular  cafe  in  the  fifth 
year  of  queen  Elizabeth,  when,  by  reafon  of  the  plague,  there 
was  no  Michaelmas  term  kept  at  Wcftminfter ;  fo  that  the 
judges  could  not  meet  there  in  craftino  animarum  to  nominate 
the  flieriffs:  whereupon  the  queen  named  them  herfelf,  with- 
out fuch  previous  affembly,  appointing  for  the  moft  part  one 
of  the  two  remaining  in  the  laft  year's  lift ''.  And  this  cafe, 
thus  circumftanced,  is  the  only  authority  in  our  books  for  the 
making  thcfe  extraordinary  IhcriiFs*  It  is  true,  the  reporter 
adds,  that  it  was  held  that  the  queen  by  her  prerogative  might 
make  a  flieriff  without  the  eleftion  of  the  judges,  non  ohjlante 
aliquoJlatuU  in  contrarium  :  but  the  do£lrineof  notiobJIante*Sf 
which  fets  the  prerogative  above  the  laws,  was  efFe£bua]ly 
demoliflied  by  the  bill  of  rights  at  the  revolution,  and  abdi- 
cated Weftminfter-hall  when  king  James  abdicated  the  king- 
dom. However,  it  muft  be  acknowleged,  that  the  pradicc 
of  occafionally  naming  what  are  called  pocket-flieriffs,  by 
the  fole  authority  of  the  crown,  hath  uniformly  continued  to 
the  reign  of  his  prefent  majefty ;  in  which,  I  believe,  few 
(if  any)  compulfory  inftances  have  occurred  (6). 

Sheriffs,  by  virtue  of  fcveral  old  ftatutes,  are  to  conti- 
nue in  their  office  no  longer  than  one  year :  and  yet  it  hath 

i  Jenkias.  129.  ^  Dyer.  225. 


(6)  When  the  king  appoints  a  perfon  (herifF,  who  is  not  one  of 
the  three  nominated  in  the  exchequer*  he  is  called  a  pocket-ftieriffl 
It  is  probable,  that  no  compulfory  inftance  of  the  appointment  of 
a  pocket-iherifF  ever  occurred  ;  and  the  unanimous  opinion  of  the 
judges*  preferved  in  the  record  cited  by  the  learned  Commentator 
from  z  Inft.  559.  precludes  the  poflibillty  of  fuch  a  cafe.  This  is 
an  ungracious  prerogative  ;  and  whenever  it  is  exercifed*  unlefs 
the  occaiion  is  roanifeft^  the  whole  adminidration  of  juftice 
throughout  one  county  for  a  twelvemonth,  if  not  corrupted,  is 
certainly  fufpe^led.  The  caufe  ought  to  be  urgent  or  inevitable, 
when  recourfe  is  had  to  this  prerogative. 

been 
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been  faid  i  dut  a  flieriff  may  be  appointed  duttuHBhenepbuih^ 
or  during  the  king's  pleafure  $  and  fo  i^  the  fbrm  of  the  royal 
iRrrit  *"•  Therefore,  till  a  new  fheriff  be  named,  his  office 
cannot  be  determined,  unlefs  by  hb  own  death,  or  the  de- 
mife  of  the  king ;  in  which  laft  cafe  it  was  ufual  for  the 
fuccefibr  to  fend  a  new  writ  to  the  old  flieriflF'  :  bat  now  by 
ftatute  I  Ann.  ft.  i.  c.  8.  all  officers  appointed  by  the  pre- 
C  343  3  ceding  king  may  hold  their  offices,  for  iSx  months  after  the 
king's  demife,  unlefs  fooner  difplaced  by  the  fuccefibr.  We 
may  farther  obferve,  that  by  ftatute  i  Ric*  IL  c.  1 1.  no  man 
that  has  fenred  the  office  of  fherifF  for  one  year,  can  be  com« 
pelled  to  ferve  the  fame  again  within  three  years  after  (y). 

Wft  fhall  find  it  is  of  the  utmoll  importance  to  hare  the 
flieriff'  appointed  according  to  law,  when  we  confider  ISn 
power  and  duty.  Thefe  are  either  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  minifterial  officer  of  the  fupcxiov 
courts  of  juftice^  or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  determine  sU 
caufes  of  forty  fliillings  value  and  under,  in  his  county  court, 
of  which  more  in  it's  proper  place }  and  he  hasalfo  a  judicial 
power  in  divers  other  civil  cafes  <>•  He  is  likewife  to  decide 
the  eleflions  of  knights  of  the  fllire,  (fubje£l  to  the  control  of 
the  houfe  of  commons,)  of  coroners,  and  of  verderors ;  to 
judge  of  the  qualification  of  voters,  and  to  return  foch  as  he 
fliall  determine  to  be  duly  elcAcd. 

As  the  keeper  of  the  king's  peace,  both  by  common  hw 
and  fpecial  commiffion,  he  is  the  firft  man  in  the  comity,  and 
fuperior  in  rank  to  any  nobleman  therein,  during  his  office  ^ 

1 4  Rep.  32*  •  Dalt.  c  4. 

m  Ptlt.  of  flitriffi*  a.  p  1  Roll.  Rep.  %%f* 


(7)  If  there  be  other  fuiEcient  within  the  coonty.  Until  a 
different  regulation  was  made  by  8  Sliz.  c.  i6,  in  a  great  many  in- 
fiances  two  counties  had  one  and  the  fame  ihexifT:  fhb  is  fliil  the 
cafe  in  the  counties  df  Cambridge  and  Huntingdon. 

m 
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Uq  mdf  iifpkAcsai^  and  commit  to  prifon^  ail  perToiu  who 
break  the  peace,  or  attempt  to  break  ic ;  and  may  bind»anf ' 
one  in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
is  boi»iid  ifftwfia^to  ^urfue^  aiid  take  alLtraitorSj  morderers, 
fekmsy  and  other  mifdocrs,  and  commit  the£n  to  gaol  for  fafe 
cuftody.  He  is  aUb  to  defend  his  county  againft  any  of  the 
king's  epemies  when  they  come  into  the  land  :  and  for  this 
porpoiie,  as  well  as  for  keeping  the  peace  and  purfutng  felonsf 
he  may  command  all  the  people  of  bis  county  to  aztend  him ; 
whidi  is  CaUed  the  f^  Mmtatus^  or  power  of  the  county  "i :  ^ 

and  this  fiimmons  every  perfon  above  fifteen  years  old,  and 
under  the  degm  of  a  peer»  is  boond  to  attend  npon  warning '', 
nndtf  paiu  of  fine  and  imprifonmcnt '•  But  though  the  [  344  1 
Ihetiff  is  thus  the  principal  confervcitor  of  the  peace  in  his 
county,  yet  by  the  eyprefs  direftions  of  the  great  charter  *, 
he,  together  with  the  conftahle,  coroner,  and  certain  odier 
officers  of  the  king,  are  forbidden  to  hold  any  pleas  of  the 
crown^  or,  in  other  words,  to  try  any  criminal  ofience*  For 
it  would  be  highly  unbecoming,  that  the  executioners  of  juf- 
tice  (hould  be  alfo  the  judges ;  (hould  impofe,  as  well  as  levy, 
fines- and  amercements  \  Ihould  one  day  condenm  a  man  to 
death,  and perfon^lly  execute  him  the  next.  Neither  may  he 
a&  as  an  ordinary  judice  of  the  peace  during  the  time  of  his 
office  ** :  for  this  would  be  equally  inconfiftcnt  \  he  being  ia 
many  re%e£ls  the  fervant  of  the  juftices. 

In  his  minifterial  capacity  the  flieriff'  is  bound  to  execute 
all  procefs  ifluing  from  the  king's  courts  of  juftice*  In  the 
commencement  of  civil  caufes,  he  is  to  ferve  the  writ,  to 
^rreft,  and  to  take  bail;  .when  the  caufe  comes  to  trial,  he 
mud  fummoh  and  return  the  jury ;  when  it  is  determined, 
he  mud  fee  the  judgment  of  the  court  carried  intojexecution. 
In  criminal  matters,  he  alfo  arrefts  and  imprifons,  he  re* 
turns. tlie  jury,  he  has  the  cuftody  of  the  delinquent,  and  he 

^  Dalt.  c.  95.  *  cap.  17.. 

r  Lamb.  Eireo.  )t^»  ■  Sut.  i  Mar.  ft.  2.  c,  8. 

s  Sue  2  Hen.  V.  c.  8. 
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executes  the  £entcncc  of  the  court,  tfaoogb  it  extend  to  deitb 

itfcli. 

As  tbe  king's  bailiff',  itishi&bufinefs  to  preierre  the  ri^t» 
of  tlie  king  within  his  bailiwick;  for  fo  his  county  i»  fre** 
quently  called  in  the  writs ;  a  word  introduced  by  the  princes 
of  the  Norman  line ;  in  imitation  of  the  Frendi,  whofe 
territory  is  divided  into  bailiwicks,  as  that  of  England  into 
counties  '^.  He  muft  icife  to  the  king^s  ufe  aU  lands  devolved 
to  the  crown  by  attainder  or  efdieat  \  mud  levy  aU  fines  and 
forfeitures ;  muit  feife  and  keep  all  waifs,  wrecks,  cftiays, 
and  the  like,  unlefs  they  be  granted  to  fomc  fubjeft;  and 
mud  alfo  coUe£l  tbe  king's  rent?  within  the  bailiwick,  if 
commanded  by  procefs  from  the  exchequer  *. 

f 
345  J  •   To  execute  thefe  various  offices,  the  (hcrifF  has  under 
him  many  inferior  oflicers ;    an  under-flieriff*,  bailiffs,  and 
gaolers ;  who  muft  neither  buy,  fell^  nor  farm  their  offices, 
on  forfeiture  of  500/ ^  ^ 

The  under-fhcrifF  ufiially  performs  all  the  duties  of  the 
office ;  a  very  few  only  excepted,  where  the  perfonal  prc- 
fcnce  of  the  high-flierifF  is  iicccfTary.  But  no  undcr-flicriff 
fliatl  abide  in  his  office  above  one  year  ^ ;  and  if  he  does,  by 
(latutc  23  Hen.  VI.  c.  8.  he  forfeits  20a/.  a  very  Jarge  pe- 
nalty in  thofc  early  days.  And  no  undcr-fherifl^  or  iherifPs 
officer  Ihall  pradtife  as  an' attorney,  during  the  time  he  con* 
tinues  in  fuch  office  '^ :  for  this  would  be  a  great  inlet  to 
partiality  -and  opprcffion.  But  thefe  falutary  regulations  arc 
fhamefuUy  evaded,  by  praflifing  in  the  names  of  other  at* 
torneys,  and  putting  in  (ham  deputies  by  way  of  nominal 
undcr-^ihcriffs :  by  rcafon  of  which,  fays  Dalton  **,  the  under- 
fliei'ifis  and  bailifl's  do  grow  fo  cunning  in  their  feveral  places, 
tliat  they  are  able  to  deceive,  and  it  may  well  be  feared  that 

"^  Forterc.  Jc  L.  L.  v:.  24.  z  Stat.  42  Edw.'  III.  c.  9. 

X  Dale.  c.  9.  a  Slat,  i  Ken.  V.  c.  4, 

V  But.  %  Ccd.  I.  c.  15.  t  of  JlierI/5,  c.  115. 

many 


many  of-  them  do  deceive^  both  the  kingi  the  high*fherifii 
and  the  coiinty. 

Bailiffs,  or  {heriiPs  officers,  are  either  baillfls  of  hun- 
dreds, or  fpecial  bailifis.  Bailiffs  of  hundreds  are  officers 
appointed  over  thofe  refpe£biye  diflrifts  by  the  fhcriffs,  to 
coUe£l  fines  therein ;  to  fummon  juries ;  to  attend  the  judges 
and  juftices  at  the  af&fes,  and  quarter  feffions ;  and  alfo  to 
execute  writs  and  procefs  in  the  fcveral  hundreds*  But,  as 
tfaefe  are  generally  plain  men,  and  not  thoroughly  (kilful  in 
this  latter  part  of  their  office,  that  of  ferving  writs,  and 
making  arrefts  and  executions,  it  is  nowiifual  to  join  fpecial 
bailiffs  with  them ;  who  are  generally  mean  perfons,  employed 
by  the  (heriffs  on  account  only  of  their  adroitnefs  and  dex- 
terity in  hunting  and  fcifing  their  prey.  The  fheriff  being 
anfwerable  for  the  mifdemcfnors  of  thefc  bailiffs,  they  are  C  34^  ] 
therefore  ufually  bound  in  an  obligation  with  fureties  for  the 
due  execution  of  their  office,  and  thence  are  called  bound- 
bail!  fis  ;  which  the  common  people  have  corrupted  into  a 
much  more  homely  appellation. 

Gaolers  are  alfo  the  fcrvants  of  the  (heriff*,  and  he  muft 
be  reiponfible  for  their  condud.  Their  bufinefs  is  to  keep 
fafcly  all  fuch  perfons  as  are  committed  to  them  by  lawful 
warrant :  and,  if  they  fufier  any  fuch  to  efcape,  the  fherifF 
iha)l  anfwer  it  to  the  king,  if  it  be  a  criminal  matter ;  or, 
in  a  civil  cafe,  to  the  party  injured*^.  And  to  this  end  the 
fheriff'  muft  ^  have  lands  fufficient  within  the  county  to  an. 
fwer  the  king  and  his  people  (3).  The  abufes  of  gaolers  and 

e  Dalt.  c.  n8.  4  Rep.  34.  c  4-  4  Edw.  III.  c.  9.  5  Edw.  III.  c. 

«t  StJt.  9£dw.  n.  ft.  2.  a  Edw.  111.      4.  13  &  14  Car.  II.  c.  21.  §  7. 


(8)  ThiA  is  the  only  qualification  required  from  a  (herlfF.  Thac 
ic  was  the  intention  of  our  ancefiors  that  the  lands  oi'  a  (hcriiF 
fhould  be  confiderablcf  abundantly  appears  from  their  having  this 
provifion  fo  frequently  repeated^  and  at  the  fame  time  that  tbcy 
qbtaincd  a  jcunfifmation  of  magita  charta  and  their  mod  valuable 
libenies.  As  ths  (iKriff,  both  in  criminal  and  civil  cafe^,  ouy  have 
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fhcriflTs  oiTiccirsi  toward  the  unfortunate  perfons  in  their 
cudodyi  are  well  reflrained  and  guarded  againft  by  (btute 
fx  Geo.  II.  c.  28.  and  by  (tatute  14  Geo.  III.  c.  59.  pro- 
vifions  are  made  for  better  preferring  the  health  of  pri« 
fonersi  and  preventing,  tlirgaoi  diftetnper  (9). 

The  vaft  expenfe^  which  cuftom  had  hmoduced  in  fenr-* 
ing  the  office  of  high-iberifF»  was  grown  fuch  a  burthen  to 
the  fubje£l»  thai  it  was  enaded,  by  ftatute  13  &  14  Car. 
II.  c.  21.  that  no  iheriff  (except  of  London,  Weftraorlaiid» 
and  towns  which  are  counties  of  themfdves)  (hould  keep  any 
table  at  the  affiles^  except  for  his  ovink  family,  or  give  any  pie- 
fents  to  the  judges  or  their  fervants,  or  have  more  than  forty 
men  in  livery :  yet,  for  the  fake  of  fafety  and  decency,  he 
may  not  have  lefs  than  twenty  men  in  England  and  twelve  io 
Walesa  upon  for fcttvfc,  in  any  of  thefe  cafes,  of  200/. 

II.  The  coroner^s  is  alfo  a  very  antient  office  at  the  com- 
mon  law.  He  is  called  coroner,  corottatar,  becaufe  he  hath 
principally  to  do  with  pleas  of  the  crown,  or  fuch  wherdn 
the  king,  is^  more  immediately  concemed  ^.    And  in  this  light 

e  2  Illft.  31.     4lAft.27l. 

the  cullody  of  men  of  the  greateft  property  in  the  country*  hu 
own  dlate  ought  certainly  to  be  large^  that  he  may  be  above  all 
temptation  to  permit  them  to  efcape*  or  to  join  them  in  tbeir 
flight.  In  ancient  times  this  office  was  frequendy  executed  by  the 
nobility  and  perfons  of  the  higheft  rank  in  the  kingdom.  EligthaM* 
tur  olim  ad  hoc  off.cium  fountijjimi  /ttpe  numero  totius  repti  frxens, 
tarenes,  comiief,  dntet,  interdam  it  rtgum  flit,  Spel.  GloiT.  Vkttm, 
fiifliops  alfo  were  not  unfreqcently  iheriffs.  Richard  dnke  of 
Gloucefter  (afterwards  Richard  the  ^ird)  was  OieniF  of  Cofflber- 
land  ^st  yrars  together.  (Bitrm.  Hifl.  Cumh,  570.)  It  doe»  not 
appear  that  there  is  any  exprefs  law  to  exclude  the  nobility  from  the 
execution  of  this  oftice»  though  it  has  been  long  appropriated  to 
commoners. 

(9)  [By  Hatate  24  Geo.  III.  feiT.  2.  c.  ^.  fed.  22.  no  giolb 
h  to  fttffer  tippling  or  gaminj;  in  the  priloBp  or  to  fell  any  liquors 
therein,  under  the  penalty  of  10  /.  to  be  recovered  by  dlftrefi  1^ 
conviclion.] 
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the  lord  chief  Juftice  of  the  king'ii  bench  b  the  ptincipal  co» 
roner  in  the  kingdom,  and  may  (if  he  pleafes)  cxercife  the 
jurifdi£tioa  of  a  coroner  in  any  part  of  the  realm  ^  But 
theie  are  alfo  particular  coroners  for  every  county  of  Eng- 
land; u&aliy  four,  but  (bmetixaes  fix,  and  fometimes  fewers*  [<  3^^  ^ 
This  office  *"  is  of  ^qual  antiquity  with  the  flieriff  |  and  was 
cmlained  together  with  ^im  to  keep  the  peace,  when  the  earls 
g«Te  up  the  wardihip  of  the  county. 

Hb  is  fttU  chofen  by  all  the  freeholders  in  the  county  court ; 
as  bj  the  poKcy  of  our  antie^'^  laws  the  ihcri£,  and  con«- 
ferrators  of  the  peace,  and  all  other  olBcers  were,  who  were 
conoemed  in  matters  that  affe£ied  the  liberty  of  the  people^ ; 
mnd  as  verdetors  of  the  foreft  ftill  are,  whofe  bufinefs  it  is  tp 
ftand  between  the  prerogative. and  the  fubjefl  in  the  execiu 
tion  of  the  foreft  laws.  For  this  purpofe  there  is  a  writ  at 
common  law  de  €orvnatore  eligindo  ^ :  in  which  it  is  exprefsly^ 
commanded  the  (heriff,  <<  quod  talem  ehgi  fadat^  qui  melius 
<«  etfciaU  f^  veEtf  et  fojfti^  officio  illi  intendere.*^  And,  in  or^ 
der  to  eflfe£tthis  the  more  futefy,  it  was  enaded  by  the  fta* 
cute '  of  Weftm.  i  •  that  none  but  lawful  and  difcreet  knights 
ihould  be  chofen ;  and  there  was  an  inftance  in  the  5  £dw« 
in.  of  a  man  being  reftioved  from  this  office,  becaufe  he  wa« 
0tAj  a  merchant"'  ( I  o)«  But  it  feems  it  is  mow  fofficient  if  % 


'4Rq»-S7. 

kF.N.  B.  163. 

S  F.  N.  B.  163. 

1  3  Edw.  I.  C«  XQ. 

h  MSffOf.  c.  I.  S  3* 

B  s  Iiift.  33* 

i  %  loft.  558. 

(10)  That  diis  was  an  office  of  Ugh  dignity  la  ancient  times, 
appears  from  Chaocer's  defcripdon  of  die  Frankddn  : 

At  feffions  dier  was  he  lord  and  fire, 
Ful  often  dme  he  was  knight  of  the  (hire* 
A  fbcreve  hadde  he  ben,  and  a  coronoor. 
Was  no  wher  fwiche  a  worthy  favafimr. 

SsMea,  tit.  hon.  %.  c.  5.  C  4.  obfenres,  that  Some  copies  have 
it  corottour ;  others  comutw.  But  the  offiee  of  an  accomitant  is 
perfefli/  incon^ftent  vrith  the  charafter  dcfpribed* 
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man  hath  lands  enough  to  be  made  a  knight  (i  i),  whether  he 
be  really  knighted  or  not'' :  for  the  coroner  ought  to  have  an 
eftate  fufficient  to  maintain  the  dignity  of  his  office^  and 
anfwer  any  fines  that  may  be  fet  upon  him  for  his  mi(beha- 
viour  o ;  and  if  he  hath  not  enough  to  anfwer,  his  fine  fliaQ 
be  levied  on  the  county,  as  the  piinifliment  for  eleAing  an  in- 
fufficient  officer  ^.  Now  indeed,  through  the  culpable  n^- 
left  of  gentlemen  of  property,  this  office  has  been  faflSered 
to  fall  into  difrepute,  and  get  into  low  and  indigent  hands : 
fo  that,  aldiDugh  formerly  no  coroners  would  condefcend 
to  be  paid  forferving  tficir  country,  and  they  were  by  the 
f  ^48  1  ^orefaid  (latute  of  Weftm.  i.  exprefsly  forbidden  to  take  a 
reward,  under  pain  of  a  great  forfeiture  to  the  king  ;  yet 
for  many  years  paft  they  have  only  deGred  to  be  chofen  for 
the  fake  of  their  perquifites  :  being  allowed  fees  for  their 
attendance  by  the  ftatute  3  Hen.  VIL  c.  i .  which  (ir  Edward 
Coke  complains  of  heavily  ^ ;  though  fince  his  time  thofe 
fees  have  been  much  enlarged  '• 

The  coroner  is  chofen  for  life :  but  may  be  removed, 
either  by  being  made  (heriff,  or  chofen  verderor,  which  are 
offices  incompatible  with  the  other ;  or  by  the  king's  writ  de 
eoronafore  tKoner/mdo^  for  a  caufe  to  be  therein  affigned,  as 
that  he  is  engaged  in  other  bufineis,  is  incapacitated  by  years 
or  ficknefs,  hath  not  a  fufficient  eftate  in  the  county,  or  lives 
in  an  inconvenient  part  of  it*.  And  by  the  (latute  25  Geo. 
II.  c.  29.  extortion,  negle£l,  or  mifbehaviour,  are  alfo  made 
caufcs  of  removal. 

The  office  and  power  of  a  coroner  are  alfo,  like  thofe  of 
the  (IierifF,  either  judicial  or  minifterial )  but  principally  judi- 
cial.    This  is  in  great  meafure  afccrtained  by  ftatute  4  £dw. 

n  F.N.  B.  163,  164.  4aln(l.  2x0. 

•  Ibid,  r  Sat.  »  %  Geo.  II.  c.  19. 

P  Mirr.  c.  t.  §  3.    z,\a£tm  175.  •  F.IJ.  B.  i63»  164. 

(11)  Which  by  the  ftatutitm  di  militibus^  t  Edw.  II.  were  lands 
to  the  amount  of  20  /.  per  annum. 

hdt 


Ch.9*  "  0/  Pnk^ovs.  348 

I.  Je  cffitio  C9rwai»ris;i  and  confids,  firil,  in  inquiring,  wlien. 
any  pcrfon  is  ibin,  or  dies  fuddenJy,-  or  in  prifon,  concerning 
tbc  manner  of  his  death*  And  this  muft  be  **/uper  vifum 
*•  t9rp$ris^\**  for,  if  the  body  be  not  found,  the  coroner  can- 
not fit  ^ 'He  mulb  alfo  fit  at  the  very  place  where  the  death 
happened ;  and  his  inquiry  is  made  by  a  jury  from  four,  iifc, 
or  fix  of  the  neighbouring  towns,  over  whom  he  is  to  preflde. 
If  any  bo  found  guiity  by  this*  inqueft  of*  murder  or  other  ho* 
micide^  he  is  to  commit  them  to  j)rifon  for  farther  trial,  and 
is  alfa  to  inquire  :conoeriting  their  lands,  goods  and  chattels, 
which  areforfexted thereby :  bttt,  yrhether  it  be  homicide  or 
not,  he  muft  inquire  whether  any  deodand  hiis  accrued  to  the 
king,  or  the  lorjl  of  the  franchife,  by  this  death  :  and  mud 
certify  the  whole  of  this  inquilition  (under  his  own  feal  and  r  ^,^  -s 
the  feals  of  the  jurors ")  together  with  the  evidence  thereon, 
to  the  cotrrfbf  king's  beilch,  or  the  nekt  affifcs.  Another 
braach  of  hU  o&ce  is  to  inquire  concerning  Aiipwrecks ; 
and  certify  whether  wreck  or  not^  and  who  ia  in  pofleffion  of  .  'I 

the*goodsv  CMicerning  trcafurc-trove,  he  is  alfo  to  inquire 
wh6  ¥^ofi;iiie  finders,  «lnd^hcrc-it  is,  and- whetlicr  any  one  be 
fufpe&sd  oi?  having  found  and  concealed  atreafure;  <'  and  thnt 
••may  be  w«U' perceived  (faith  the  Wd  ftatute  of  Edw.  I.) 
•*•  whcreone liveth riotoufly,  Iraunting  taverns, and  hath  done 
<*  fo  of  long  tidies-'  whereupon- he- might  be  attached,  and 
heki  to  bail,  upon  this  fufpidon*  only; 

.  The  minifteriaX  oflScc  of  the  coroner  is  only  as  the  fherifTs 
fubftitutc.  For  when  juft  exception  can  be  taken  to  tlie 
QierifF,  for  fufpicion  of  partiality,  (as  that  he  is  interefted  in 
the  fuit,  or  of  kindred  to  either  plaintiff  or  defendant)  the 
proccfs  muft  then  be  awarded  to  the  coroner,  inftead  of  the 
iheriff,  for  executidn  of  the  king's  writs  y. 

r4  Inft.  17T.  "  vu/nerafum  et  caefum^  Potejl  mim  bcm9  . 

t  Thus,  fn  the  Gothic  conftimtioo,  **  ttUm  tx  atia  laufafubttomoriJ*^  Sctern- 

bcfore    any    fine  was  payable    by  the  hoekJejunGothor.Li.e.^n 

neighboorhood,  fur  the'  Daughter  of  a  "  Stat.  33  Hen.  Vll!.  c.  12.   x  Ar  2 

man  thcicin,  "  Jecoffwtdefiffi  ani0me  P.  &  M.  Ct  «i^    %  Weft.  Syiobol.*^ 

"  tporubat ;  i.  t.  non  tamfujfi  ai'tffKft in  310.  Crompt.  464.TreiDa'ui*  1\ C.  fo  1 . 

•«  ttrr'itorio  ifto  mfrtuum  inventumf  qnam  v  4  lull.  271.                    »    • 
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III.  The  next  (]pecie$  of  fubordinatc  noAgiftrato^^  wkom 
I  am  to  confider^  are  jufUces  of  the  peace  |  the  principal  of 
yhoxn  is  the  cufi^s  roiulorum^  or  keeper  of  the  records  of  tbo 
county.  The  common  la.w  hatlx  evex  bad  a  fped^l  ^<re  viA 
regard  for  the  confervatiou  of  the  peace  \  for  p<^cc  ift  die 
very  end  and  foundation  of  civil  {bciety.  And  thvrefore^ 
beforis  the  prefent  conftituiionof  jufticea  w^  iaYcalied,  there 
Avere  peculiar  officers  appointed  by  the  common  law  far  the 
maintenance  of  the  public  peace.  Of  thefe  fome  had»  and 
Hill  have,  this  power  annexed  to  other  oSa^m  which  they 
hold  \  others  had  it  merely  by  itfclff  and  were  thence  xmaed 
ctiftedef  Qt  cofifervator^s  pacU*  Tbofe^tbait  were  fo  mrtmU 
offcii  dill  continue  (  but  the  latter,  fort  .arc  fuperfeded  by  the 
podern  jufticcs. 

The  king's  m:>jcfty^i8,  by  his  office  and  digiuty  ioya)» 
the  principal  confervator  of  the  peace  withia  all  his  domiaW 
C  350  ]  ons  \  and  may  give  authority  to  any  other  to  f«ethe  pe^ce 
kept,  and  to  punifh  fuch  as  breal^  it ;  hcQce  it  is  ufuaUy 
called  the  king's  peace.  The  lord  chapceUop  <ir  keeper,  the 
lord  treafurer,  the  lord  high  fteward  of  Englandj^  the  lord 
marefchs^,  the  lord  high  conftable  of  £ngiaiid>  (wheo  any 
fuch  officers  are  in  beings)  and  all  the  juftkes  of  the.covrt  of 
king's  bench  (by  virtue  of  tbeir  offices)  ^ad  the  mafter  of 
the  rolls  (by  prefcription)  are  .general  confervatora  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it,  oir  bind  them  in  recognizances  to  keep  it ' : 
the  other  judges  are  only  lb  in  their  own  courts.  The  coro** 
ner  is  alfo  a  confervator  of  the  peace  within  his  own  coun- 
ty y ;  as  is  alfo  the  fheriff  *  j  and  both  of  them  may  ^e  a 
recognizance  or  fccurity  for  the  peace.  Conftahies,  tything* 
men,  and  the  like,  are  alfo  confervators  of  the  peace  within 
their  own  jurifdiaions ;  and  may  apprehend  all  breakers  of 
the  peace  and  commit  them,  tiD  they  find  furctics  for  their 
keeping  it  % 

«  Lwbflrd.  Eiieavdi.  la*  «  P.  N.  B.  S 1  • 

f  Laaib.  ss.  •  Uml^.  »4- 
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Those  dut'w4zr,  ivlthout  mj  office^  fimply  and  merelj 
canfcnratorsof  the  peace,  either  claimed  that  power  bjrpre- 
feription^  }  ot  were  bound  to  exercife  it  by  the  tenure  of 
their  bnda^}  or»  laftly,  were  chofen  by  the  freeholders  ia 
iiiU  eounty  court  before  the  ikeriff;  the  writ  for  their  elec- 
tion dire&ingithdm  to  be  chofen  ^  dc  proHtMribus  HpctenthrU 
'*  bus  ccmkahitfm  in  ctifiodtrpacis  "*/*  But  when  queen  Ifabel^ 
the  wife  of  xEdward  II,  had  contrtted  to  depofe  her  hufband 
b][  a  forced  refignation  of  the  crown-,  and  had  fet  up  his  fon 
Edward  III  in  hia  place  \  tbi%  being  a  thing  then  witlioot 
example  ia  England,  it  waa  feansd  wQuld  much  alarm  the 
{leople  :  efpeeiaUy  as  the  dd  idj9g  was  living,  though  hur* 
lied  about  front  caftle  to  caftle  \  till  at  ]aft  he  luet  with  an 
untimely  deatbt    To  prevent  thiqrefore  any  rifings,  or  other 
difturbance  of  the  peace,  die  new  king  fe$t  writ«  to  all 
|ho  fiieriflf  in  England,  the  form  of  which  is  preferved  by  [  351  3 
Thomas  Walfin^bam  S   giving  a.  plaufible  account  of  the 
manner  of  his  obtaining  the  crown  %  to  wit,  that  it  was  done 
i^tus  patris  beneplaeito :  and  withal  commanding  each  iberiff 
that  the  peace  be  kept  throughout  hb  bailiwick,  op.pjiin  and 
peril  of  difinheritance  and  lofs  of  life  and  limb.     And  in  a. 
few  weeks  after  the  date  of  thefe  writ^,  it  was  ordained  in. 
parliament  ^  that,*  for  the  betted  maintaining  and  keeping  of 
the  peace  in  every  county,  good  men  and  lawful,  which  were 
90  niaintainc'rs  of  evil,  or  faarrktors  in  the  country,  ihould 
^e  aJJigHtd  to  keep  the  peace.     And  in  this  manner^  ami  upon 
this  occafioii,  was  the  eledion  of  the  cenfervators  of  the  peace 
taken  from  die  people,  and  given  to  the  king  < ;  thia  affign* 
xuent  being  conftnied  to  be  by  the  king's  permiiSon  \    But 
ftill  they  were  only  called  confervators,  wardens,  or  keepers  of 
the  peace,  till  the  ftatute  34  Edw.  IH.  c.  i.  gave  them  tho 
|K>wer  of  trying  felonies ;  and  then  they  acquired  the  more 
honorable  appellation  of  juftices  j  • 

b  Lamb.  IS«        . .  t  Lamb.  so. 

^  Ihtdn  17*  ft  Stat.  4  Edw.  111.    c  !•    tSEdtr 

a  Ikid.  16.  in.  ft.  a.  e.  a. 

•  Hift.  A.  t>.  1317.  i  Lamb  •  13% 
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THESfc  juftice^  are  flppcVinted  by  die-  l^ng*s  fpectal  <x)ro'* 
imffion  under  the  great  feali  the  form  of  whkh  was  fettled 
by  all  tlie  judges,  ji.  I>>  1590  '.     This  appoints  them  all^, 
jointly  and  feverally,  to  keep  the  peaqc,  and  any  two  or  more 
of  them  to  inquire  of  and  determine  felonies  andodiermif* 
-demefnors :  in  which  number  fome  particular  jofticesi  or  one 
oS  them,  are  dire£led  to  be  always  included,  and  no  bufineis 
to  be  done  without  th<»r  prefence ;  the  words  of  the  com- 
miffion  running  thus,  *^  quorum  aHquem  veftrum^  A,  B,  C.  D. 
•*  fefr.  wmm  ejfe  %)olumus  /*"  whence  die  perfons  fo  named  arc 
ufually  called  juftices  of  the  quorum.     And  formerly  it  wai 
cttftomary  to  appbint  only  a  feleft  number  of  juftices,  emi- 
nent for  their  flull  and  difcretion,  to' be  of  the  qtiorum;  but 
now  the  prSi£itce  is  to  advance  almo{t:  all  of  them  to  that  dig- 
nit}%  naming  them  all  over  agam  in  the  qiMrum  elaufe,  except 
perhaps  only  fome  onie  inconfiderabLe  perfon  for  the  fake  of 
t  352  ]  propriety:  and  no  exception  is -now  allowable,  for  not  a- 
prefiing  in  the  formof  warrants,  Isfe.  that  the  juftice  vho 
ifitied  them  is  of  the  quorum '.    When  any  juftice  intends  to 
a&under  this'commifflon,  he  fues  out  a  writ  of  dtdimusf^- 
ii/httem^  from  the  (clerk  of  the  crown  in  chancery,  empower- 
ing certain  perfons  therein  named  to  adniinifter  die  ufiul 
oaths  to  him ;  which  done,  he  is  at  liberty  to  a^. 

Touching  the  number  and  qualifications  of  thefe  juftices; 
it  was  ordained  by  ftatute  18  Edw.III.  c.  2.  tha^/«w  or  ihretf 
of  thebeft  reputation  in  each  county,  ihall  be  afligncd  to  be 
keepers  of  the  peace.  But  thefe  being  found  rather  too  for 
for  that  purpofe,  it  was  provided  by  ftahite  34  £dw<  III. 
€•  I.  that  one  lord,  and  threc^or  four,  of  the  moft  worthy 
men  in  the  county,  with  fome  learned  in  the  law,  fhall  be 
made  juftices  in  every  .county..  But  afterwards  the  nombcr  of 
juftices^  through  the  ambition  of  private  perfons,  became  fo 
large,  that  it  was  thought  neceffary  by  ftatute  1 2  Ric  II.  c.  lo. 
and  14  Ric*  II*  c«  X I .  toVeftrain  them  at  iirft  to  fix,  and  after- 

i  Lamk  43.  >  Stat.  16  Gto,  II.  «.  x^,  S«e  alio 

^  See  the  form   itfeU;   Lamb.   35.      fttt  7  Geo.  UI.  c.  ii. 
Earo.  tit  Juftices,  §  1. 

wards 
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wards  to  eight  only.  But  this  rule  is  now  difregarde J,  ^nd  the 

caufc  fccms  to  be  (as  Lambard  obfcrved  long  ago")  that  the 

growing  number  of  ftatutc  laws,  committed  from  time  to  time 

to  the  charge  of  juflices  of  the  peace,  have  occafioned  alfo 

(and  very  reafohably)  their  cncrcafe  to  a  larger  nuitiber.  And, 

as  to  their  quMiScations,  the  ftatutesjufl  cited  diteflthemto 

be  of  the  beft  reputation,  and  mod  wortliy  men  in  the  county : 

and  the  ftatutc  13  Ric.  II.  c.  7.  orders  them  to  be  of  the 

xnoft  fufficient  knights,  efquires,  and -gentlemen  of  thelaw, 

Alfo  by'ftatute  2  Hen.  V.  ft.  i.  c.  4.  and  ft.  2.  c.  i.  they 

muft  be  refident  in  their  fevcral  counties.     And  becaufe, 

contrary  to  thefe  ftatutes,  men  of  fmal)  fubftancehad  crept 

into  the  commiflion,  whofe  poverty  made  them  both  covet* 

ous  and  contemptible,  it  was  ena£led  by  ftatute  18  Hen.  VI, 

c.  II.  that  no  juftice  fliould  be  put  in  commii&on,  if  he 

had  not  lands  to  the  value  of  20  /.  per  annum.    And,  tlie 

rate  of  money  being  greatly  altered  fince  that  time,  it  is  now 

cna£tcd  by  ftatute  5  Geo.  II.  c.  1 8.  that  every  juftice,  except  [  353  3 

as  is  therein  excepted)  (hall  have  100/.  per  annum  clear  of 

all  dcdu£tions  (12);  and,  if  he  ads  without  fuch  qualiEcation^ 

he  ihall  forfeit  100/.  This  qualification  ^  is  almoft  an  equiva* 

lent  to  the  20/.  per  annum  required  in  Henry  the  fixth's 

time :  and  of  this  ^  the  juftice  muft  now  make  oath.  .  Alfo  it 

is  provided  by  the  a£i  5  Geo.  II,  that  no  pra£tifing  attorney, 

n  Lamb.  34.  \Ti\i\t  chronu9n  fretWum. 

B  See  bilhop  Fleetwood*! calcalations         »  Sue.  i8  Geo.  II.  e.  2o. ' 

(la)  The  j8  Geo.  II.  c.  ao.  is  die  lad  ftatute  which  prefcribes 
the  qualifications  of  juflices  of  the  peace.  This  clear  eilate  of 
100/.  per  annum  t  may  confift  cither  in  freehold  or  copy  hold «  an 
cftate  of  inheritance  or  for  life,*  or  even  in  a  term  for  21  years, 
A  rcverfion  or  remainder  after  one  or  more  lives  of  the  value  of 
300/.  per  annum  is  alfo  a  qualification.  But  this  does  not  extend 
to  corporation  juflices,  or  to  the  cldefl  fons  of  peers,  and  of  gen- 
tlemen qualified  to  be  knights  of  fhircs,  the  oilkers  of  the  board 
of  green  cloth,  principal  ofticers  of  the  navy*  under  fecretaries  of 
ftate,  heads  of  colleger,  or  to  the  mayors  of  Cambridge  and  Ox» 
fordj  all  of  whom  may  ad  without  any  qualification  by  cftate. 

folicitor^ 
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iblicitor,  or  prodor,  ibajl  be  capable  of  a£Hiiga$  a  juftice 
of  the  peace  (13)* 

A$  the  office  of  thefe  julUces  isconferreii  bjr  tbekingt  fo  it 

fubfifts  only  during  faU  pkafure ;  and  is  detenmnable^  i.  Bj 

the  demife  of  the  crown ;  that  is,  in  fix  months  after  K  But 

if  the  fame  juftice  is  put  itk  commtiTioa  hj  the  fiicccAry  he 

ftall  not  be  obliged  to  fue  out  a  new  dedt$mts^  or  to  fwcar  to 

his  qualification  afrefli'i:  nor,  by  reafon  of  any  new  coa» 

miffion,  to  take  the  oaths  more  than  once  in  the  fame  reign'. 

2.  By  exprefe  writ  under  the  great  feal ',  difcharginganj  par* 

ticular  perfbn  firom  being  any  longer  juftice.     3.  By  fupcr- 

feding  the  commiffion  by  writ  ol  fuperfedeai^  wlrich  fufpends 

the  power  of  all  the  juftices,  but  does  not  totally  deftroy  it; 

feeing  it  may  be  revived  again  by  another  writ,  called  ^/r> 

€edemh,    4.  By  a  new  commiflioni  which  virtuallyi  though 

filently,  difcharges  all  the  former  juftices  that  are  not  includ* 

ed  therein ;  for  two  commiffions  cannot  fubfift  at  once.  5.  By 

acceflion  of  the  office  of  iheriffor  coroner'  (14}.     Forniar- 

)y  it  was  thought,  that  if  a  man  was  named  in  any  ccHnmiC- 

fion  of  the  peace,  and  had  afterwards  a  new  dignity  coitfer^ 

red  upon  him,  that  this  determined  his  office }  he  no  longer 

anfwering  th^  defcription  of  the  commiffion :   but  now  * 

it  is  provided,  that,  notwithftanding  a  new  title  of  dignity, 

the  juftice  on  whom  it  is  conferred  iball  ftill  continue  a 

juftice. 

The  power,  office,  and  duty  of  a  juftice  of  the  peace  de» 
pend  on  his  commiffion,  and  on  the  feveral  ftatutcs  which 

P  Stat.  I  Ann.  c  8.  •  Lamb.  67. 

4  StiL  X  Geo.  III.  c  23.  t  Stat,  i  Mar.  ft.  t.  c^t. 

r  Sut.  7  Geo.  III.  c.  9.  «  Sut*  j  Edw.  VI.  c.  7. 


(13)  For  any  county. 

(14)  A  ftieriflTcannotaflasa  judlce  daring  the  year  of  his  oiSce: 
but  neither  the  ftatate  referred  to,  nor  I  apprehend  any  other 
llatute,  difqaalifies  a  coroner  from  adltng  as  a  juftice  of  the  peace; 
nor  do  the  two  offices  in  their  nature  feem  incompatible* 

hare 
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hftve  created  obje£ts  of  bis  jurifdidion.  HU  edmmiffion, 
firft,  empowers  him  fmgly  to  conferve  the  peace ;  and  there- 
by gives  him  all  the  power  of  the  antient  confcrvators  at 
the  common  law,  in  fupprefling  riots  and  affrays^  in  taking 
fecurities  for  the  peace,  and  in  apprehending  and  commit - 
ing  felons  and  other  inCerior  criminals.  It  alfo  empowers 
smy  two  or  more  to  hear  and  determine  all  felonies  and  other* 
offences;  which  is  the  ground  of  their  jurifdidioxf  at  fe£- 
Qons  (15),  of  which  more  will  be  faid  in  Jt's  proper  places  And 
a»  to  the  powers  given  to.  one,  two  ( 1 6),  or  more  jufticea  by  the 
feveral  ftatutes,  which  from  time  to  time  have  heaped  upon 
them  fuch  an  infinite  variety  of  bufinefs,  that  few  care  to 
undertake,  and  fewer  underftand,  the  office ;  they  are  fuch 
and  of  fo  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magiftrate,  that  without  (ini- 
Her  views  of  his  own  will  engage  in  this  troublefome  fervice« 
And  therefore,  if  a  well-meaning  juftice  makes  any  unde- 
iigned  flip  in  his  pra£lice,  great  lenity  and  indulgence  are 
(hewn  to  him  in  the  courts  of  law  ;  and  there  are  many  fta- 
tutes  made  to  proteA  him  in  the  upright  difcharge  of  his 
office  ^ ;  which,  among  other  privileges,  prohibit  fuch  juC* 
tices  fiom  being  fued  for  any  overfights  without  notice  be- 
forehand; and  ftop  all  fuits  begun,  on  tender  made  of 

V  Stat.  7  Jac.  1.  6.  5*  ai  Jic.  I*  c.  12.  t4  Ge«.  U.  c.  44. 


(15)  The  fefllons  cannot  be  held  without  the  prefence  of  two 
jttftices. 

( 16)  Where  a  (Vatute  requires  any  aA  to  be  done  by  two  jailices^ 
It  is  an  sftablifiied  rule,  that^  if  the^a^  is  of  a  jodicisl  naeore,  or 
is  the  refuUof  difcredoa,  the  two  juftices  mull  be  prefentjo  concur 
^s^d  join  in  it^  otherwife  it  will  be  void  ;  as  in  orders  of  removal 
aoid  filiation*  the  appoint^ient  of  overfeers,  and  the  allowance  of 
the  indenture  of  a  parifii  apprentice ;  but  where  the  adk  is  merely 
miniftertaly  they  may  ad  feparately»  as  in  the  allowance  of  a  poor 
rate.  This  is  the  only  adl  of  two  juftices  which  has  yet  been  coo* 
ilrued  to  be  minifteri:^! ;  and  the  propriety  of  th»  conftmdion  has* 
been  juftl/  queftioncd*   4  T,  Rep,  380^ 

4  '  fufficient 
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fufficicnt  amends  (17).  But»  on  the  other  hand,  smjr  malid^ 
0U8  or  tyrannical  abufe  of  their  office  is  ufually  feverely 


(17)  It  behoves  every  magiflrate  to  be  acquainted  with  the  law 
and  the  extent  of  his  authority,  and  he  may  be  compelled  to  make 
an  adequate  compenfation  to  thofe  who  (uScv  by  his  ignorance  or 
inadvertence  :  but  to  proteft  him  from  being  harafled  by  vexatious 
afHons,  it  is  provided,  that  he  fhall  have  notice  of  any  a^oa 
commenced  agatnft  htm>  and  the  caufe  of  it,  one  month  before  the 
v(nt  is  fued  out,  or  a  copy  of  it  fcnred  npon  him*  by  a  writing 
from  the  attorney  of  the  party,  who  iball  indorfe  upon  it  bis  name 
and  reildence.  The  magi(lrate  may  afterwards  tender  sancnd^, 
and  plead  fuch  tender  with  the  general  iflbe  and  any  other  plea. 
And  if  the  fum  tendered  be  thought  fufficient  by  the  jury,  he  fliaH 
obtain  a  verdift  with  cods.  This  adlion  mufl  be  commenced 
within  fix  months  after  the  injury  Complained  of.   24  Geo.  IL 

But  if  a  magiflrate  abufes  the  authority  repofed  in  him  by  the 
law,  in  order  to  gratify  his  malice,  or  promote  his  private  intercftt 
or  ambition,  he  may  be  puniihed  alfo  criminally  by  indi6lment  or 
information.  But  the  court  of  king^s  bench  have  frequently 
declared,  that  though  a  jufllce  of  peace  Ihould  aA  illegally,  yet, 
if  he  has  a£led  honeftly  and  candidly,  without  any  bad  view  or  ill 
intention  whatfoever,  the  court  will  never  pnniih  hiffla  by  the 
extraordinary  mode  of  an  information,  but  will  leave  the  party 
complaining  to  the  ordinary  method  of  profecution  by  adion  or 
iudidmcnt.  2  Bur.  1 162.  And  in  no  cafe  will  the  court  grant  an 
information,  unlcfs  an  application  for  it  is  made  within  the  frcond 
term  after  the  offence  committed,  and  notice  of  the  application  be 
previoufly  given  to  the  juftice,  and  unlcfs  the  party  injured  will 
undertake  to  bring  no  adion.  And  if  the  party  proceeds  both  by 
action  and  indidment,  the  attorney  general  will  grant  a  noli  frcfe* 
fui  to  the  indi^lment.  Indeed,  where  a  juflice  has  committed  an 
involuntary  error,  without  any  corrupt  motive  or  intention,  it  may 
be  qneflioned  whether  it  is  an  indidable  offence  ;  for  the  aA  in 
that  cafe  is  either  null  and  void,  or  the  juflice  is  anfweraUe  in 
damages  for  all  the  confequences  of  it.  It  is  the  objed  of  al(  pu- 
nifhment  to  prevent  a  repetition  of  the  a£t ;  and  it  would  be  abfuxd 
to  pnniih  a  man  for  an  involuntary  adl,  or  for  that  which  he  has 
neither  power  nor  will  to  avoid. 

punifhcd^ 


pttiriihed ;  and  all  perfbns  who  recover  a  verdifi  againft  si 
juftice,  for  any  wilful  or  malicious  injury,  are  intitled  to 
double  coils  ( 1 8). 

Vt  is  impoffible  upon  our  prefent  plan  to  enter  minutely 
into  the  particulars  of  the  accumulated  authority,  thus  com. 
mitted  to  the  charge  bf  thefe  magiftratcs,  I  muft  therefore 
refer  myfelf  at  prefent  to  fuch  fubfequent  part  of  thefe  conv* 
mentaries,  as  will  in  their  turns  comprize  almod  every  .ob« 
je£t  of  the  juftices'  juri£di£kion :  and  in  the  mean  time  rt- 
conimend  to  the  ftudent  the  perufal  of  Mr.  Lambard's  rr>£- 
narcha^  and  Dr.  Ytwxvi^  jufiice  of  the  peace  i  wherein  he  will 
find  every  thing  relative  to  this  fubjeft,  both  in  antient  and 
modern  pra£tice,  collefted  with  great  care  and  accuracy, 
and  difpofcd  in  a  mod  clear  apd  judicious  method. 

I  SHALL  next  confider  fome  officers  of  lower  rank  than  [  -if  r  i 
thofe  which  have  gone  beforei  and  of  more  confined  jurifdic- 
tion ;  but  flill  fuch  lis  are  univerfally  in  ufe  through  every 
part  of  the  kingdom. 

IV.  Fourthly,  then,  of  the  conftable.  The  word 
cotijiable  is  frequently  faid  to  be  derived  from  the  Saxon, 
koning-frapil,  and  to  Cgnify  the  fupport  of  the  king. 
But,  as  we  borrowed  the  name  as  well  as  the  office  of  con- 
ftable from  tlie  French,  I  am  rather  inclined  to  deduce  it, 
with  fir  Henry  Spelman  and  Dr.  Cowcl,  from  that  language : 
wherein  it  is  plainly  derived  from  the  Latin  comes Jlahult^  an 
officer  well  known  in  the  empire ;  fo  called  becaufe,  like  the 
great  conftable  of  France,  as  well  as  the  lord  high  conftable 
of  England,  he  was  to  regulate  all  matters  of  chivalry,'  tilts, 
tournaments,  and  feats  of  arms,  which  were  performed  on 
horfcback  (19).  This  great  office  of  lord  high  conftable  hath 

(18)  That  is,  where  the  judge  certifies  in  court  that  the  injury 
was  wilful  and  malicious. 

.  (19)  We  may  form  a  judgment  of  his  power,  and  the  condi- 
tion of  the  people  of  this  country  in  ths  fiftscnth  century,  from 

7  the 
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been  difured  in  Englaad,  el^2e{llr  only  upos  great  and  folemn 
^  occafion6»  as  the  king's  coronation  and  the  like^  ever  fince 
the  attainder  of  Stafford  duke  of  Buckingham  under  king 
Henry  VIII;  as  in  France  it  was  fupprefled  about  a  century 
after  by  an  cdi£t  of  Louis  XIII ' :  but  from  his  office^  {ays 
Lambard  f,  this  lower  conilabkfliip  vras  at  firft  drawn  and 
fetched^  and  is  as  it  were  a  very  finger  of  that  band.  For 
the  ftatute  of  Wiiichefter  %  wl^ich  firft  appoints  tKem»  di- 
jreds  that»  for  the  better  keeping  of  the  peace>  two  conlfau 
Ues  in  every  hundred  and  franchife  ihall  infpeA  all  matters 
telating  to  arms  and  ammur., 

Constables  are  of  two  forts^  high  conftableS}  and  petty 
condables*  The  former  were  firft  ordained  by  the  ftatute  of 
Winchefter>  as  before-mentioned  j  are  appointed  at  the 
court  leets  of  the  franchife  or  hundred  over  which  they  pre* 
fidcj  or,  in  default  of  that,  by  the  juftices  at  their  quarter 
t  iS^  J  ^^^^"^ »  ^^^  ^^^  removable  by  the  fame  authority  that  ap* 
points  them\  The  petty  conftables  are  inferior  officers 
in  every  town  and  parifh,  fubordinate  to  the  high  conftable 
of  the  hundred,  firft  inftituted  about  the  reign  of  Edw.  Ill  ** 
Thefe  petty  conftables  have  two  offices  united  in  them  i  th: 
one  anticnt,  the  other  modern.  Their  antient  office  is  that 
of  headborough,  tithing-man,  or  borfllolder ;  of  whom  we 
formerly  fpoke  ^,  and  who  are  as  antient  as  the  time  of  king 
Alfred:  their  more  modern  office  Is  that  of  conftable  merely ; 
which  was  appointed  (as  was  obferved)  fo  lately  as  the  reign 
of  Edward  III,  in  order  to  affift  the  high  conftable  ''•     And 

s  Philip's  life  of  Pole.  ii.  1 1  x «  ^  Spelm.  OloO;  h*- 

J  of  conftables.  54  c  pa|«  1x5* 

*  x^  Edw.  1.  c.  6.  '  L4imbt  9, 

a  Saik.  150. 

-     -        -         ■     ■■  ■       ■  -^  ^    -■■    ■    .  ^ 

the  following  claufe  in  a  commifllon  in  the  7  Edw.  IV.  to  Richaid 
carl  RiVers :  Pknam  foteflatem  et  aufforifatem  damns  ei  cemmtiimui 
ad  cognojcenJum  et  pmctdtndum  in  omnihus  et  fingulu  eaafis  et  megotiit 
de  etfuper  crimine  l/rfte  majeftatii^  feu  ipfius  iKcafiom^  cstttrijqiu  camfh 
quihufcunque^  fummari}  et  de  piano,  fine  ftrepitu  et  figtara  jueUciit  fiU 
Ja:ti  'veritate  infpc^a.     Rym.  Focd.  torn.  xi.  p  582. 

in 
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in  general  the  antient  headboroughs,  tithing-meo»  and  borf- 
holders,  were  made  ufe  of  to  ferve  as  petty  conilabIe8$ 
though  not  fo  generality  but  that  in  many  places  they  ftill 
continue  diltinfl  officers  from  the  conftable.  They  are  all 
chofen  by  the  jury  at  the  court  leet ;  or  if  no  court  leet  be 
heldj  are  appointed  by  two  juiUces  of  the  peace  *• 

* 
The  general  duty  of  all  conftables,  both  high  and  petty, 
as  well  as  of  the  other  officers^  is  to  keep  the  king's  peace  in 
their  feveral  diftri6is }  and  to  that  purpofe  they  are  armed 
ly'ith  very  large  powers,  of  arrcfting,  and  imprifoning,  of 
breaking  open  houfes,  and  the  like :  of  the  extent  of  which 
powers,  CQnfidering  what  manner  of  men  are  for  the  moft 
part  put  into  thefe  offices,  it  is.  perhaps  very  well  that  they 
are  generally  kept  in  ignorance  (20.}   One  of  their  principal 
duties,  arifing  from  the  ftatute  of  Winchcfter,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  refpe£tive  jurifdic* 
tions.     Ward,  guard,  or  cu/fodia,  b  chiefly  applied  to  the 
day  time^  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways  j  the  manner  of  doing  which  is  left  to  the  di& 
cretion  of  thejuftices  of  the  peace  and  the  conftable^ :  the 
hundred  being  however,  anfwerable  for  all  robberies  commit* 
ted  therein,  by  day  light,  for  having  kept  negligent  guard. 
Watch  is  properly  applicable  to  the  night  only,  (being  called 
among  our  Teutonic  anceftors  wacit  or  waff  a  >)  and  it  be- 
gins at  the  time  when  ward  ends,  and  ends  when  that  begins:  r  ,  ^ -  -i 
for,  by  the  ftatute  of  Winchcfter,  in  walled  towns- the  gates 
ihall  be  clofed  from  funfetting  to  funrifing,  and  watch  fhall 
be  kept  in  every  borough  and  town,  efpecially  in  the  fummer 
feafon,  to  apprehend  all  rogues,  vagabonds,  and  night-walk- 
ers, and  make  them  give  an  account  of  themfelvcs.    The 

•  Sue.  14  ft  15  Car*  II*  c  la.  veeartt.  CapitmUrm  Hhdvv,  PHf  tap*  t* 

f  Dale  jaft.  c*  S04:.  Ji»  i>*  SiS* 

K  Exatiisi  €t  a^Ufatimes  ptas  waffai 

(ao)  If  their  powers  are  dangerous,  they  ought  to  be  curtailed 
by  the  legiflatnre ;  but  furely  every  officer  ought  to  know  the  ex* 
tent  of  his  duty  and  authority. 

Vol.  It  H  h  conftable 
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conftaMc  may  appoint  watchmen,  at  his  difcrction,  regn- 
latcd  by  the  cuftom  of  the  place  5  and  thefc,  being  his  depu- 
ties, have  for  the  time  being  the  aathority  of  their  principal. 
But,  with  regdrd  to  the  infinite  number  of  other  minute  du- 
ties, that  ate. laid  upon  conftables  by  a  divcrfity  of  ftatutcs, 

1  muft  agjxin  refer  to  Mr.  Lombard  and  Dr.  Burn ;  in  whofe 
compilations  may  be  alfo  feen,  what  powers  and  duties  be- 
long to  the  conftable  or  titliing-man  indiifcrcntly,  and  what 
to  the  conftable  only  ;  for  the  conftable  may  do  whatever  the 
tithing-man  m:;y ;  but  it  does  not  hold  e  converfoy  the  tithinj- 
nian  not  having  an  equal  power  with  the  conftable* 

V.  We  are  next  to  conGder  the  ftir\'eyOT8  of  the  high- 
ways. Every  parifli  is  bound  of  common  right  to  keep  the 
high  roads,  that  go  through  it,  in  good  and  fufficient  re- 
pair;  unlefs  by  reafon  of  the  tenure  of  lands,  6r  olhcniiff, 
this  care  is  configned  to  fome  particular  private  perfon.  From 
this  burthen  no  man  was  exempt  by  our  antient  laws,  what- 
ever other  immunities  he  migfit  enjoy  :  this  b^ing  part  of  the 
trhioia  necejfitasj  to  which  every  man's  eftatfe  was  fubjeft; 
viz.  expcditio  contra  hojfem^  ei^CHim  ccnfirHifh^  et  pontium  r^ 
parntio.  For,  though  the  reparation  of  bridges  only  is  tv^ 
preflcd,  yet  that  of  roads  alfo  mtift  be  ttnderftood  j  as  in  the 
Roman  law,  ad  wjiru^iones  reparathnifiiue  ktheYuWi  rtfonthmy 
fmllum  gent/s  hominumy  mtUwfque  dignitatif  Ac  veneraf'mis  mt" 
r'ttisy  cejfare  oportet  ^.  And  indeed  now,  for  tfie  moft  part,  the 
care  of  the  roads  only  feems  to  be  left  to  pariihes;  that  of 
bridges  being  in  great  meafure  devolved  upon  the  cotuity  at 
large,  by  ftatute  22  Hen.  VHI.  c.  5.  If  the  parifli  negltfl- 
ed  thcfe  repairs,  they  might  formerly,  as  they  fliay-ftiUi  k 
C  358  ]  indifted  for  fuch  their  negleft  :  but  it  was  hot  then  incum- 
bent on  any  particular  officer  to  call  the  parifli  together,  aod 
Yet  them  upon  this  work  \  for  which  reafoa  by  the  flatotc 

2  &  3  Ph.  &  M.  c.  8.  furveyors  of  the  highways  wcrcor- 
.dered  to  be  chofen  in  every  parifli  ^ 

h  C.  n.  74.  <•  ftoufd  ferra  tW  tiKin  wm  an  office «^ 

\  This  office,  NTr.  Dalton  (juft.  rap.  raiher  more  .dignity 'wd  authunty  i^« 

50.)  fayr,  cxaaiy  anfvA?ers  thrt  of  the  our*:  not  only  ffromcomfarinf  tli««- 

'ev'rat9r9s^waruir.  of  the  Romans  5  but  it  thod  of  maliing  and  mending  ihc  Rxw* 
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Thbse  furveyon  were  originally,  aecofdinf  to  the  ftatute 
of  Philip  and  Mary'i  to  be  appointed  by  the  conftable  and 
church-wardeni  of  the  parifli  \  bat  now  fhey  are  confti^ 
tutcd  by  two  neighbonrifig  juftices,  out  of  ftichnnhabitants 
or  others,  as  are  dcfcribc4  in  ftatute  13  Geo.  III.  c.  78.  and 
may  hare  fahries  aDotted  them  for  their  trouble* 

Theik  office  and  duty  confifls  in  putting  in  execution  a 
variety  of  laws  for  the  repairs  of  the  public  highways ;  that 
is,  of  ways  leading  from  one  town  to  another :  all  which  arc 
now  reduced  into  one  z&  by  ftatute  13  Geo.  III.  c.  78.  which 
enads,  l.  That  they  may  remove  all  annoyances  in  the 
highways,  or  give  notice  to  the  owner  to  remove  them  5  who 
is  liable  to  penalties  on  non-compliance.  2.  They  arc  to  call 
together  all  the  inhabitants  and  occupiers  of  lands,  tenements^ 
and  hereditaments  within  the  parifti,  fix  days  in  every  year,  to 
labour  in  fetching  materials  or  repairing  the  highways :  all 
perfons  keeping  draughts  (of  three  horfes,  &c.)  or  occupying 
lands,  being  obliged  to  fend  a  team  for  every  draught,  and  for 
every  50/.  a  year,  which  they  keep  or  occupy;  perfons  keeping 
lefs.than  a  draught,  or  occupying  lefs  than  50/.  a  year,  to 
contribute  in  a  lefs  proportion  ;  and  all  other  perfons  charge- 
able, between  the  ages  of  eighteen  and  fixty-five,  to  work 
or  find  a  labourer.  But  they  may  compound  with  the  fur*- 
veyors,  at  certain  eafy  rates  eftabliflied  by  the  aQ.  And 
every  cartway  leading  to  any  market-town  muft  be  made 
twenty  feet  wide  at  the  leaft,  if  the  fences  will  permit ;  and 
may  be  increafed  by  two  juftices,  at  the  expenfe  of  the 
pariih,  tothebreadtliof  thirtyfeet(ai).  s.Thefurvcyorsmay 

ways  with  thofc  of  oor  country  p ariAes  j      candidate  fur  the  coofaKhip  with  JuUut 
but  aUb  becaafe  one  Thermus,  who  was      Oefar.     (Cic»  adjittie.  /•  Iftf,!.) 
the  carator  of  the  Flaminian  way,  wat 


(21)  Twojufiices,  whefethey  think  it  will  render  the  road  more 
commodiont,  may  order  it  to  be  diverted ;  the  power  to  enlarge 
does  not  extend  to  pull  down  any  building ;  or  to  take  in  the  mmnd 
of  any  garden*  park,  paddock,  court,  or  yard. 

No  tree  or  bofli  (haQ  be  permitted  to  grow  b  any  highway, 
within  fifteen  feet  from  the  centre  of  i^  txeept  loromamtntof 

Hha  '    (belter 


359  ^^  R  f  o  H  T  r>  Boor  K 

by  cut  their  xynni  money  in  purchafing  materiab  for  lepairs, 
in  erediihg  guide*p6fts,  and  making  drains,  and  ihall  be 
reimburfed  by  a  ratei  to  be  aUowed  at  a  fpecial  feffions. 
4i  In  cafe  the  peribnal  labour  of  th^e  pariflibe  not  fufficient, 
the  furveyorSy  with  the  confent  of  the  quarter  feffionsi  may 
levy  a  rate  on  the  parifli,  in  sudof  the  perfonaLduty,  not  ex- 
ceeding,  in  any  one  year,  together  with  the  other  highway 
rates,  the  fum  of  pi/,  in  the  pound  ;  for  the  due  application 
of  which  they  are  to  iccoiint  upon  oath.  As  for  turnpikes, 
which  are  now  pretty  generally  introduced  in  aid  of  fuch  nia, 
aiid  the  law  relating  tb  them,  thefe  depend  principally  on 
tiie  particular  powers  granted  in  the  feveral  road  zQs,  and 
upon  fdme  general  prbvifions  which  are  extended  to  all 
turnpike  roads  in  the  kingdom,  by  (latute  13  Geo.  III.  c.  84. 
amended  by  many  fubfe(}uent  a^s  K 

VI;  I  i»R0CBEp  tlicteforc,  laftly,  to  cohSder  the  ovcrfccrs 
olF  the  pck)r  i  their  original,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII,  fubfifted 
entirely  upon  private  benevolence,  and  the  charity  of  well 
difpofed  chriftians(22).  For,  though  it  appears  by  thcmir- 
rour  ^  that  by  the  common  law  thie  poor  were  to  be  "  fuf- 
<*  taincd  by  parfohs,  reftors  of  the  church,  and  the  pariflii- 

k  Stat.  14  Geo.  IIL  c*  X4.  36.  57*  8%.  16  Geo.  Ill;  c«  39.  x8  Geo.  III.  c  tS. 
lex.  §3. 


flielter  to  a  honre ;  and  the. owners  of  the  adjoining  lands  may  be 
compelled  to  cut  their  hedges,  fo  as  not  to  exclude  the  fun  and 
wind  from  the  highway.  Fine's  awarded  by  the  court  for  not  rt- 
^  pairing  a  highway,  (hall  not  be  returned  into  the  exchequer,  bat 
ihall  be  applied  to  the  repair  of  the  highways  as  the  court  fhall 
airiZF.  ' 

But  the  general  highway  a£l,  the  13  Geo.  III.  is  far  tooloog 
to  give  an  adequate  reprefentation  of  it  in  an  abridgment.  Tbofe 
who  are  interefted  in  it  muft  confuh  the  (Utute  at  large ;  or  tie 
title,  Higbnuay»  in. Burn's  jufttce,  where  it  is  fully  dated. 
•  {%%)  The  poor  in  Ireland,  to  this  day,  have  nc^relief  batfton 
ttivate  charity.     zLd.  Motuiinu   1184 

I  «•  oners} 
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^  oners;  lb  dnt  none  of  diem  die  for  defiok  of  fafte* 
^  nance;*  and  though  by  the  ftatutes  12  Ric  II.  c.  7.  and 
i9Hea.VIL  c.  i2.  the  poor  are  direAed  to  abide  in  the 
cities  or  towns  wherein  tbej  wete  bom,  or  fuch  whereitt 
they  bad  dwelt  for  three  years,  (wbich  feem  to  be  the  firft 
mdiments  of  parifli  fettlemems)  yet  till  the  ftatute  27  Hen. 
Vlll.  c«  25.  I  find  no  compulTory  metbod  chalked  out  for 
diis  purpofe :  bat  tbe  poor  feem  to  have  been  left  to  fuch  re- 
lief as  the  humanity  of  their  neighbours  liitould  afford  thpm» 
Tlie  monafterics  were,  in  particular|  their  principal  refource; 
and,  among  other  bad  cSbBts  which  attended  the  monadic 
inftitutions,  it  was  not  perhaps  one  of  the  kail  (though  firfr- 
qiiently  efteemed  quite  otherwife)  that  they  fupported  and 
fed  a  very  numerous  and  very  idle  poor,  whofe  fuftenance 
depended  upon  what  was  daily  diftributed  in  alms  at  the  gates 
of  the  religious  houfes.  But,  upon  the  total  diilblution  of  thefe,  [  360  3 
the  inconvenience  of  thus  encouraging  the  poor  in  habits 
of  indolence  and  beggary  was  quickly  felt  throughout  the 
kingdom  :  and  abundance  of  ftatutes  were  made  in  the  reign 
of  king  Henry  the  eighth  and  his  children,  for  providing  for 
the  poor  and  impotent;  which,  the  preambles  to  fome  of  them 
recite,  had  of  late  years  greatly  increafed.  Thefe  poor  were 
principally  of  two  forts :  fick  and  impotent,  and  therefore 
unable  to  work ;  idle  and  fturdy,  and  therefore  able,  but 
not  willing,  to  ezercife  any  honed  employment.  To  pro- 
vide in  fome  meafure  for  both  of  thefe,  in  and  about  the  me- 
tropolis, Edward  the  fixth  founded  three  royal  hofpitals ; 
Chrid's  and  St.  Thonuis's,  for  the  relief  of  the  impotent 
through  infancy  or  ficknefs ;  and  Bridewell  for  the  punlfli- 
ment  and  employment  of  the  vigorous  and  idle.  But  thefe 
were  far  from  being  fufficient  for  the  care  of  the  poor 
throughout  the  kingdom  at  large :  and  therefore,  after  many 
other  fruitiefs  experiments,  by  datute  43  Eiiz.  c.  a.  over- 
feers  of  the  poor  were  appointed  in  every  parifli. 

Bv  virtue  of  the  datute  lad  mentioned,  thefe  ovcrfcers  ate 

to  be  nominated  yearly  in  Ea((^r-wcek,  or  within  one  month 

H  h  3  after. 


after,  (thotfgk  t'.fubfequent  ptfmkifttion  wilt  beiralid")'  hj 
two  ju(lice&  dwelling  near  the  par i(h.  They  muft  be  fub« 
ftantiRl  boufeholders,  and  fo  e:iprofled  to  be  in  the  appoint*^ 
nent  of  tlic  jufticeg  '^  (23). 

Their  ofEce  and  duty,  according  to  the  fame  ftatutc,  arc 
principally  thefe ;  firfl,  to  raife  competent  fums  for  the  >nc- 
ceflary  relief  of  the  poor,  impotent,  old,  blind,  and  fuch  other, 
being  poor  and  not  able  to  worH:  and  fecondly,  to  provide  work 
for  fuch  as  arc  able,  and  cannot  otherwifc  get  employment : 
but  this  latter  part  of  their  duty,  which,  according  to  the 
wife  regulations  of  that  falutary  ftatute,  (hould  go  hand  in 
hand  with  the  other,  is  now  moft  Ihamefully  negle£icd. 
However,  for  thefe  joint  purpofes,  they  are  impowercd  to 
r  361  1  ^^^^  ^"'^  ^^^y  ^^^^^  upon  the  feveral  inhabitants  of  the 
parifli,  by  the  fame  a£l  of  parliament ;  which  has  been  far* 
ther  explained  and  enforced  by  feveral  fubfequent  {latutes« 

The  two  great  objefls  of  this  ftatute  fecnrj  to  hare  been, 
!.  To  relieve  the  impotent  poor,  and  theni  only.  2.  To  find 
employment  for  fuch  as  arc  able  to  work ;  and  this  prmcx- 
pally  by  providing  ftocksof  raw  materials  to  be  worked  up  at 
their  feparate  homes,  inftead  of  accumulating  all  the  poor  in 
^  one  common  work-houfe ;  a  praftice  which  puts  the  fobcr 
and  diligent  upon  a  level  (in  point  of  their  earnings)  with 

,    m  Stra.  2133.  .       *^  %  |«ord  H>yni.  11^4. 


'  (23)  Jt  15  declared  by  the  ftatute,  that  the  ch  arch-ward  ens  of 
every  parifh  flijill  be  overfeers  of  ^he  poor  \  V-fides  ihcfc  the  jcf- 
tices  mgy  appoint  two,  three,  or  four,  but  not  more,  of  the  in- 
habitants ovcrfrers  for  each  pariih.  (1  Burr,  446)  But  if  % 
pariih  is  divided  imo  tovynibipSft  and  is  fo  largei  that  fomc  town* 
fhips  cannot  reap  the  benefit  intended  by  the  43  of  ^liaabeth^  in  thai 
cafe,  feparate  overfeers  may  be  appointed  for  fuch  townihips^  under 
the  13  &  14  Car.  II.  c.  la.  Wherever  there  is  a  conaable^ 
there  is  a  townOiip,     i  T,  R,  ?74, 

A  won  an  may  be  appointed  an  overfeer  of  the  po0r^  if  a  fiih- 
ftantlal  hoofeboidtr.    %  T.  M,  395. 


.Ch.  9-  ^P*it«oNs.  361 

thofe  who  are  diffolute  and  nWcy  deprcflcs  the  budabk  emu^ 
lation  of  domeftic  induRry  and  neatnefs,  and  deftrays  all  en- 
dearing family  connexions,  the  only  felicity  of  the  indigenn 
Whereas,  if  none  were  relieved  but  thofe  who  are  incapable 
•to  get  their  livings,  and  that  in  proportion  to  their  incapa* 
c?ty  5  if  no  children  were  removed  from  their  parents,  but 
fuch  as  are  brought  up  in  rags  and  idlenefs ;  and  if  every 
poor  man  and  his  family  were  regularly  furniOied  with  em- 
ployment, and  allowed  the  whole  profits  of  their  labour ;— a 
fpirit  of  bufy  chcerfulnefs  would  foon  difFafe  it felf  through 
every  cottage ;  work  would  become  eafy  and  habitual^  when 
abfolutely  neceflary  for  daily  fubfiftence ;  and  the  peafant 
would  go  through  his  talk  without  a  murmur,  if  afTured  thajt 
he  and  his  children  (when  incapable  of  work  through  infancy^ 
age,  or  infirmity)  would  then,  and  then  ctily,  be  entitled  to 
fuppott  from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  ftatute  g£ 
queen  Elizabeth ;  in  which  the  only  defed  was  confining 
the  management  of  the  poor  to  fmall,  parochial,  di(lri£ls ; 
ivhich  are  frequently  incapable  of  furnifliing  proper  work^ 
or  providing  an  able  dire^or.  However,  the  laborio^  poor 
were  then  at  liberty  to  feck  employment  wherever  it  was  to 
-be  had  :  none  being  obliged  to  reiide  in  the  places  of  their 
Settlement,  but  fuch  as  were  unable  or  unwilling  to  work  i 
and  thofe  places  of  fettlement  being  only  fuch  where  fhey 
were  hrrif  or  had  made  their  aicde,  originally  for  three  years  ®,  r  ^fia  1 
and  afterwards  (in  the  cafe  of  vagabonds)  for  one  year  only  >• 

Afteh  the  reftoration  a  very  different  plan  was  adopted^ 
which  has  rendered  the  employment  of  the  poor  iDore  diffi- 
cult, by  authorizing  the  fubdivifion  of  pariflies ;  has  greatlj 
increafed  their  number,  by  confining  them  all  to  their  re- 
fpcQive  diftrifts  \  has  given  birth  to  the  intricacy  of  our  poor* 
laws,  by  multiplying  and  rendering  more  eafy  the  methods  of 
gaining  fettlements ;  and,  in  confequence,  has  created  an  in* 
fiiuty  of  expenfivc  iaw-fuits  between  contending  netghj^ur* 

'    *S<ac.  i9Hen.  Vn.  c.  12.  I  Cdw.      c.  5. 

H  h  4  hoodsi 
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hoodsj  concerning  thofe  fettlements  and  remoyals.  Bjr  the 
Itatute  13  &  14  Car.  II.  q.  i2*  a  legal  fcttlement  was  declared 
to  be  gained  by  iirib  /  or  by  inhabitancyy  apprentieiflnp^  or 
fervice^  for  forty  days :  witliin  which  period  all  intruders  were 
made  removable  from  any  parifh  by  two  juftices  of  the  peace^ 
unlefs  they  fettled  in  a  tenement  of  the  annual  value  of  lo  /• 
The  frauds^  naturally  confequent  upon  this  provifion,  which 
gave  a  fettlement  by  fo  (hort  a  refidence,  produced  the  fta- 
tuce  I  Jac.  IL  c.  17.  which  direfted  mtice  in  writmg  to  be 
delivered  to  the  parifh  officersj  before  a  fettlement  could  be 
gained  by  fuch  refidence.  Subfequent  proviGons  allowed 
other  circumftances  of  notoriety  to  be  equivalent  to  fuch  no- 
tice given  \  and  thofe  circumftances  have  from  time  to  time 
been  altered^  enlarged^  or  reftrained,  whenever  the  experience 
of  new  inconvenienciesi  arifing  daily  from  new  regulations, 
fuggefted  the  neceflity  of  a  remedy.  And  the  do£lrixie  of 
certificates  was  invented,  by  way  of  counterpoife,  to  reftrain  a 
man  and  his  family  from  acquiring  a  new  fcttlement  by  any 
length  of  re fidence,  whatever,  unlefs  in  two  particular  except* 
cd  cafes ;  which  makes  parifhes  very  cautious  of  giving  fuch 
certificates,  and  of  courfe  confines  the  poor  at  home^  where 
^frequently  no  adequate  employment  can  be  had  (24), 


(24)  By  13  &  14  Car.  II.  c.  la.  all  peribns  who  are  likdj  to 
become  chargeable,  unlefs  they  rent  a  tenement  of  the  yearly  value 
of  10  /.  may  be  removed  to  the  places  where  they  are  legally  let- 
tied.  This  datttte  was  certainly  a  great  infringement  of  mu^tm 
charta  and  the  liberty  of  the  fubjefi ;  as  nothing  can  be  more  cruel 
or  impolitic,  than  to  prevent  a  peribn  from  refiding  in  that  fitoadoa 
where,  by  his  indaftry  and  occupation,  he  can  bed  procure  a  oooi* 
petent  proviiion  for  htmfelf  and  his  family.  To  alleviate,  in  feme 
degree,  the  hardlhip  and  inconvenience  introduced  by  that  ftatate* 
the  legiflature  has  provided  by  the  8  &  9  W.  HI,  c.  30.  that  if 
the  major  part  of  the  overfeers  of  any  parifli  or  toWnihip  will 
grant  a  certificate  under  their  hands  and  feals.  attefted  by  two  wit- 
nefTes,  and  allowed  and  fubfcribed  by  two  juftices,  acknowledging 
■%  perfon  and  his  family  therein  fpecified,  to  have  a  legal  fettle- 
ment in  their  parifli  or  township,  fuch  perfon  may  afterwards  go 
into  any  pariih ;.  Sfid  having  delivered  this  certificate  to  the  parUk 

officers* 
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Thb  law  of  fettlements  may  be  therefore  now  reduced  to 
the  following  general  heads;  or,  afettlement  in  a  parilh  may 
be  acquired,  i.  BjUrtbs  for»  wherever  a  child  is  firft  known  [  363  3 
tobe^  that  is  dlwzjs.primafade  the  place  of  fettlement^  untU 
fome  other  can  be  ihewn  ^.  This  is  alfo  generally  the  place  of 
iettlement  of  a  baftard  child';  for  a  baftard  haying  in  the  eye  of 
the  law  no  father,  cannot  be  referred  to  Uj  fettlement,  as  other 
children  may '.  But,  in  legitimate  children,  though  the  plaoe 
of  birth  be  prima  facie  the  fettlement,  yet  it  is  not  concl»* 
lively  fo;  for  there  are,  2.  Settlements  hy  parentage^  beinj 
the  fcttlement  of  one's  father  or  mother :  all  legitimate  chil- 
dren being  really  fettled  in  the  parilh  where  their  parents 
are   fettled,   until  they  get  a  new  fcttlement  for  them- 

^  Caidi.  433.  Gomb.  364. 8alk«4S5.     v  See  p.  459* 
I  Lflfd  Raym.  567.  •  Sallu  417. 


officers,  neither  he  nor  his  family  are  removable  from  thence  oil 
they  are  a^ually  chargeable.  But  as  the  objed  of  the  certificate 
was  to  prevent  him  from  bringing  any  incumbrance  upon  the  pa- 
rilh where  he  is  thas  permitted  to  reiide,  by  the  9  &  10  W.  III. 
c.  II.  he  isreftrained  from  gaining  a  fettlement  where  he  lives 
under  the  prote£lion  of  the  certificate  by  any  means  whatever,  ex- 
cept by  renting  a  tenement  of  the  yearly  value  of  10/.  and  by 
a  refidence  in  the  parifh  for  forty  days,  or  by  executing  an  annual 
office.  But  befides  thefe  two  cafes  mentioned  in  the  ad,  it  hat 
been  held,  that  a  cerdficate  perfon  may  gain  a  fettlement  by  re- 
ading upon  (or  having  in  the  pari(h  where  he  refides)  any  eftate 
whatever  oi  his  own,  provided,  if  it  has  been  adually  purchafed  by 
him,  he  has  hnd  fidt  paid  30/.  for  it.  ^/r.  163.  1193.  Bnrr. 
/  S.  C.  220.  A  certificate  is  conclufive  upon  the  parifli  granting  it, 
with  refped  to  the  parifli  to  which  it  is  granted  or  firft  deliveivd ; 
but  it  is  90t  fo  with  regard  to  other  pariihes  ;  for  though  it  will  be 
frimd  fficit  evidence  againft  the  parilh  granting  it,  yet  it  may  be 
repelled  by  other  evidence  ;  and  they  may  be  permitted  to  fliew, 
that  they  gave  it  under  a  miftake,  4ind  in  their  own  wrong. 

A  certificate  extends  to  children  bom  after  it  u'granted,  but  not 
to  the  grandchildren  of  the  fater-'^amilidt.    4  T.  R,  797. 

fdvet 
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felves'  (i5)»  A  new  fetdeaient  may  be  acquired  fcveral 
ways;  tSi  3.  By  marriage.  For  a  woman,  marrying  a  man 
that  ia  fettled  in  another  pariib»  changes  her  own  fettlcmcnt: 
the  law  not  permitting  the  fcpatation  of  huftand  and  wife  ^. 
Bat  if  the  man  hat  no  fettlemcnt,  her's  is  fufpendcd  daring 
Ilia  life,  if  be  remains  in  England  and  is  able  to  m%ntaitt 
lier ;  but  in  his  ab&nec,  or  after  his  deatb>  or  during  (pcTi- 
lups)  his  inability,  (he  may  be  removed  to  her  old  fettle* 
-ine&t  *  {26).  The  other  methods  of  acquiring  (ettlemencs  in 
amy  parifli  are  all  reduetfale  to  this  one,  of  Jbrfy  days  rtfidemce 
4hcrein :  but  this  forty  days  lefiden^  (which  is  conftrued  to 
be  lodging  or  lying  there)  mnft  not  be  by  fraud,  or  Health, 
4Mr  in  any  clandeftine  manner  1  but  made  notorious,  by  one  or 

•  S«lk.  528*   %  Lord  Raym,i473.  «  Foley*  %^*9,$if%^x.  Bur.  Sen* 

t  Stnu  544.  C.  370, 

(35]  If  the  parents  acquire  a  new  fettlement,  the  children  alfo 
follow,  and  belong  to  the  \^^  fettlcmcnt  of  the  father,  or  sitter 
the  death  of  the  father,  to  the  laft  fctdcmcnt  of  the  motlier^  tiil 
they  are  emancipated  or  become  independent  of  their  father's  or 
mother's  family,  and  in  that  cafe  they  have  that  fettlement  whick 
their  parent  had  at  xhe  time  of  emancipation. 

This  is  a  yery  indefinite  word,  and  it  is  no  wonder  that  fcireni! 
cafes  have  arifen  upon  the  interpretation  of  it.  Lord  K^?n>'tm 
feemt  to  have  given  as  fall  and  as  juft  an  explication  of  it,  as  it 
will  admit,  in  obferving,  that  <'  the  cafes  of  emancipation  have 
^*  always  been  decided  on  the  circum dances  either  of  the  Ton's 
**  being  twenty ^one,  or  married,  or  having  contraded  a  rclatioiTj 
f  which  was  inconiiHent  with  the  idea  of  his  being  in  a  fubordi- 
**  nate  iituadon  in  his  father's  family.**     3  7*.  R^  356. 

(26)  In  the  abfence  or  after  the  death  of  the  hulband,  in  that 
cafe  the  wife  and  her  children  may  be  removed  to  her  maiden 
fettlement ;  but  itfecms  fully  determined  that  they  cannot  be  (epa. 
rated  or  removed  from  the  hufband.  {Bur.  S,C,lii^.  i  Stra.  544.) 
The  confeqoence  is,  th^t  the  whole  family  muft  be  fupported  as 
cafual  poor  in  the  parlfh  where  they  may  happen  to  want  relief. 
In  the  removal  of  a  wife  or  a  widow,  it  is  fufficicnt  in  the  fird 
inftance  to  prove  her  maiden  fetdement.  Cold,  39.  236. 
I  Other 
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other  of  the  following  concomitant  circumftMiGes.  The  next 
method  therefore  of  gaining  a  lettlement»  is,  4.  By  fbvtf  dxj^ 
reficience,  and  mtke.  For'if  a  ftranger  conies  it^P  a  pariOi* 
and  delivers  notice  in  writing  ^f  his  place  of  abodcj  and. 
nuaaber  of  his  family,  to  one  of  the  ovedfeers  (which  muft  bo. 
read  in  the  church  and  regiftered)  and  reiides  there  uoaiole(U 
ed  for  forty  days  after  fuch  notice,  he  is  legally  fettled  there* 
.by  "^^  For  the  law  prefumes  that  fuch  a  one  at  the  time  of 
notice  is  not  likely  to  become  chargeable,  elfe  he  would  no| 
venture  to  give  it ;  or  that  m  fuch  cafe,  the  pariih  would  take 
care  to  remove  him  (27).  But  there  are  alfo  other  circumftances 
equivalent  to  fuch  notice:  therefore,  5.  i2/;»//«f  for  ayeaT(28)a  r  ^^y-  t 
tenement  of  the  yearly  value  of  ten  pounds,  and  refiding  ioxtj 
days  in  the  p^rifh,  gains  a  fettlement  without  notice  * ;  upon 
the  principle  of  having  fubftance  enough  to  gain  credit  for 
fuch  a  houfe.  6.  Being  charged  to  and  paying  the  public 
/tfx^j  and  levies  of  the  pariih  ;  (excepting  thofe  for  fcavengers, 
highways  ^,  and  the  duties  on  houfes  and  windows  'J  and^ 

^  Scaf.  1 3  Sc  14  Car.  II.  c.  i  a.  i  Jac.  f  Stat.  9  Cto,  I.  c.  7,  %  6. 

II.  c.  X7.  3  &4  W.  and  Mar.  c.  11.  *  Stat,  ai  Ceo.  II.  c.  10.     18  Geob 

9  Stat.  13  &  14  Car.  II.  c.  la.  III.  c  16. 

(27)  I  apprehend  this  notice  is  never  given.  It  will  not  be 
given  by  a  perfon  not  likely  to  become  chargeable  ;  and  a  perfoa 
Ukcly  to  become  chargeable  would  be  fure  to  be  removed. 

(28)  It  is  not  neceiTary  that  the  renting  flioidd  be  for  a  year ;  if 
a  tenement  of  the  yearly  value  of  10/.  be  uken  for  two  months 
or  40  days  only,  it  will  be  fufficient  to  give  a  fettlement.  {Bur* 
S.  C.  474.)'  Nor-  is  it  neceflary  there  (hould  be  any  houle  upon 
the  premifes,  even  a  renting  of  the  after-grafs  orpaihirage  will  be 
fufiicient.  (4  T.  R.  348.)  A  perfon  gains  a  fetdcment  by  refiding 
in  the  parifli  in  which  part  of  .the  premifes  lics^  bat  not  by  re/lding 
elsewhere,  (a  T.  R*  48.)  It  need  not. be  one  entire  tenement; 
for  if  he  takes  one  tenement  in  one  pariih^  and  another  in  a  difr 
ferent  pariih,  if  together  they  are  of  the  value  of  loA  a  year,  he 
will  gain  a  fettlement  by  reading  in  either  pariib ;  the  value  only 
is  material :  it. will  be  fufficient  to  give  a  feiilement,  if  the  enjoy^ 
meat  of  the  tenement  if  gratfiitous,  or  if  no  rent  ii  to  be  paid  for 

7.  Ex^ 
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7*  EzecutiQg^  ^^  l^Ujr  appointed,  any  public  parochial 
^ffiet  fer  a  whok  year  in  the  parifh,  as  charch-warden,  \gc. 
mre  bodi  of  them  equivaknt  to  notice,  and  gain  a  fettlcment  % 
if  coupled  with  a  refidence  of  forty  days.  8.  Being  hired  for 
^  year, when  unmarried  and  childlefs(25)},  andy2rvsi9^ayear  in 
Ae  fame  fervice  $  and  p.  Being  bound  an  apprentice^  give  the 
fervant,  and  apprentice  a  fettlement  without  notice  ^,  in  diat 
place  wherein  they  ferve  the  laft  forty  days.  This  is  meaQt 
to  encourage  application  to  trades,  and  going  out  to  reputable 
lervices.  io«  Laftly,  the  haying  an  efiaU  of  one's  own, 
and  refiding  thereon  forty  days,  however  fmall  the  Taluc 

a  Sut  3  ft4W.  and M. c  rr. 

1iStat.3*4W.tiidM.c.zi.  8  *  9  W.  III.  c.  lo.  stGce.  II.c  11. 


(29)  A  widower  or  widow  with  children  emancipated  is  coofi* 
^rcd  as  childlefi,  fer  fach  children  cannot  follow  the  fcttlcnKiic 
gained  by  their  parent's  fervice.  5  Burn.  445.  If  an  unmarried 
sum  is  hired  for  a  year,  but,  before  he  enters  upon  the  fervice, 
or  daring  the  fervice,  iparries,  he  suy  gain  a  fettlcment.  5  f. 
£•  38z.  But  this  will  not  extend  to  the  continuance  in  the  fervice 
a  fecond  year ;  for  he  was  married  when  this  new  contrad  wai  ex- 
prefsly  or  impliedly  entered  into.  Cold.  $4.  Hiring  for  any  dme 
certainly  lefs  than  a  year  will  not  be  fuffident ;  but  from  Wlutfim- 
dde  to  Whitfuntide  is  confidered  a  year,  thoagh  it  will  freqneody 
liappen  to  be  a  period  lefs  than  365  days.  To  gain  a  fettlement  ai 
a  fervant  there  mud  be  a  hiring  for  a  year,  and  a  continoed  fervice 
ibr  a  year ;  but  it  is  not  neceflary  that  the  fervice  flicmld  be  fob- 
ftquent  to  the  hiring ;  for  if  there  is  a  continued  fervice  for 
eleven  months  or  any  other  part  of  a  year,  by  any  number 
or  modes  of  hiring,  or  with  any  difference  of  wages,  and  af* 
terwards  a  hiring  for  a  year  and  a  fervice  to  complete  die  year, 
a  fettlement  b  gained.  CM.  179.  Theie  iecmed  to  be  great 
realbn  to  think  that  the  fervice  fublequent  to  the  hhing  for  a  year 
flionld  at  leaft  be  40  days ;  but  it  is  now  decided  that  that  is  not 
iMceffary.  (5  T*  R*  98;)  The  fettlement  of  a  fervant  and  an  ap- 
prendcc  is  where  they  !aft  refide  40  dayt  in  their  mafler's  employ; 
and  where  diey  do  not  refide  40  days  fuccelfively  at  one  place,  but 
alternately  in  two  or  more  pariflies,  and  more  than  40  days  upon 
die  whol6  in  each  in  the  courfe  of  a  year,  the  fettlement  is  io  that 
pari(h  in  which  they  fleep  the  laft  night.    Doyg,  633. 

may 


ma  J  bey  in  cafe  it  be  acquired  by  z€t  of  law  or  of  a  third 
pcribn^.as  by  defcent^  gift,  devife,  .C?V.  is  a  fufficient  fet- 
tlement  ^ :  but  if  a  man  acquire  it  by  his  own  aSt,  as  by 
purchafe,  (in  it's  popular  fenfe,  in  confideration  of  .money 
paid)  then  unlcfs  the  confideration  advanced,  bona  Jlde,  be 
30  /.  it  is  no  Cettlement  for  any  longer  time,  than  the  perfoa 
ihall  inhabit  thereon  *•  He  is  in  no  cafe  removable  from  his 
own  property ;  but  he  fhall  not,  by  any  trifling  or  fraudu* 
lent  purchafe  of  his  own,  acquire  a  permanent  and  lafting 
fettlement. 

All  perfons,  not  fo  fettled,  may  be  refhoved  to  their  own 
parilfaes,  on  complaint  of  the  overfeers^  by  two  jiiftices  of 
the  peace,  if  they  fhall  adjudge  them  likely  to  become 
chargeable  to  the  parifli  iiito  which  they  have  intruded  e 
unlefs  they  are  in  a  w^y  of  getting  a  legal  fettlement,  as  by 
having  hired  a  houfe  of  10 /•  per  annum,  or  living  in  an  an-«  r  ^5^  1 
nual  fervice ;  for  then  they  are  not  removable  *.  And  in  all 
other  cafes,  if  the  parifh  to  which  they  belong  will  grant 
them  a  certificate,  acknowleging  them  to  be  tieir  parifhioners, 
they  cannot  be  removed  merely  becaufe  like/y  to  become 
chargeable,  but  only  when  they  become  oBually  chargeable'. 
But  fuch  certificated  perfon  can  gain  no  fettlement  by  any  of 
the  means  above-mentioned  (30)  \  unlefs  by  renting  a  tene« 
ment  of  10/.  per  annum j  or  by  ferving  an  annual  office  in 
the  parifh,  being  legally  placed  therein :  neither  can  an  ap- 
prentice or'  fervant  to  fuch  certificated  perfon  gain  a  fettle- 
ment by  fuch  their  fervice  '. 

These  are  the  general  heads  of  the  laws  relating  to  the 
poor,  which,  by  the  refolutions  of  the  courts  of  juftice  thereon 
within  a  century  paft,  are  branched  into  a  great  variety  (31)* 

«  Salk.  524.*  '  Stat.  S  &  9  W.  III.  c.  30. 

^  Stat  9  Geo.  L  c.  7.  S  Sut.  1%  Ann.  c  iS. 

•  Salk.  47a. 

(30)  See  note  (24)  of  thb  chapter. 

(31)  For  a  full  and  complete  knowlege  of  this  extenfive 
fttbjefty  recourfe  muft  be  had  to  Barn's  Juilice,  and  Mr.  Conft't 
valuable  edition  of  Bolt,  and  the  reporters  there  referred  to. 

And 
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And  yet,  notwithftanding  di6  pains  that  have  been  taken  about 
them,  they  ftill  remain  very  xmperfed,  and  inadequate  to  the 
J^urpofes  they  are  defigned  for :  a  fate,  that  has  generally  at« 
tended  mod  of  our  ftatute  laws,  where  they  have  not  the  foun* 
dation  of  the  common  law  to  build  on.  When  the  (hires, 
Ac  hundreds,  and  the  tithings,  were  kept  in  the  fame  admir- 
able  order  in  whidi  they  were  difpofcd  by  the  great  Alfred, 
there  were  no  perfons  idle,  confequently  none  but  the  impo- 
tent that  needed  relief :  and  the  ^ftatute  of  43  Eliz.  fecms 
entirely  founded  on  the  fame  principle.  But  when  this  excei- 
knt  fclxeme  was  negle£ledand  departed  from>  we  cannotbut 
obferve  with  concern,  what  miferable  ibifts  and  lame  expc* 
dients  have  from  time  to  time  been  adopted,  in  order  to  patch 
vp  the  flaws  occafiofied  by  this  iiegle£^.  There  is  not  a  more 
neoeflary  or  more  certain  maxim  in  the  frame  and  conftitutioD 
of  ibdety,  than  that  every  individual  muft  contribute  his  (hare, 
in  order  to  the  well**being  of  the  community :  and  furel  j  they 
muft  be  very  deficient  in  found  policy,  who  fuSei  one  half  of 
a  parifh  to  continue  idle,  diilblute,  and  unemployod ;  and  at 
length  are  amazed  to  find,  that  the  induftryc^  the  other  half 
is  not  able  to  maintain  the  whole. 
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CHAPTER     TUB     TENTH* 
OF    THE   PEOPLE,    WHETHER   ALIENS^ 

DENIZENS,   ok   NATIVES-       ^ 


HAVING,  in  the  eight  preceding  chapters,  trcatedx)f  per* 
foos  as  they  (land  la  the  public  relations  of  magiftraUfx 
t  fkov  prodeed  to  confider  fuch  perfons  as  fall  otader  the  deno« 
tnination  of  the  people.  And  ketem  ail  the  inferlor^and  fttbox^i*- 
siate>  magilbratcsV  treated  of  in  the  laft  chapter,  are  indiid^d. 

TtTE  firft  and  moft  obvious  divifion  of  the  people  is  into 
aliens  and  natural-born  fabje£ts.  Natural-born  fubje£l»  are 
fuch  as  arc  born  Mrithisi  the  dbmiilions  of  the  cro#n  of  £ng« 
l^ni  \  that  IS,  within  the  ligeance,  or  as  it  is  >generally  call^ 
ed,  the  aHegiumce  of  the  king  :  and  aliens,  fuch  as  are  borti 
&m  of  h/  Allegiance  is  the  tie,  or  Ugnmenj  which  binds  the 
fubje^  to  the  king,  in  return  for  that  protefSlion  which  th< 
king  afltPrds  the  fubjed.  The  thing  itfelf,  or  fubftantial  part 
df  it,  is  /ouiided  in  reafon  and  the  nature  of  gdtermmnt  % 
file  m*ie  and  the  fdrm  are  derived  to  us  from  our  Gothic 
ancdflors*  Uiider  the  ieodjii  fyflem,  every  owner  of  landu 
held  themfti  fubjeaiou  to  feme  fuperior  or  lord,  from  whom 
or  whofe  anccftors  the  tenant  or  vafal  bad  received  them :  and  ,  ^ 
there  t;^as  a  mutual  truft  or  confidence  fubfifting  between  the 
lord  afld  vafal,  that  the  lord  ihodid  protect  the  vafal  in  th^ 
enjoyment  of  fhe  territory  be  had  granted  him,  and,  on  the 
other  hand,  that  the  vafal  (bould  be  faithful  to  the  lard  and  [  -3^7  3 
defend  him  againft  all  his  enemies.  This  obligation  09  the 
part  of  the  vafal  was  called  his  fidelitas  or  fealty  ;  znd  ^n 
aath  of  fealty  was  required,  by  the  feodal  law,  to  be  taken 
byall  tfnants  to  their  landlord,  which  is  couched  in  almoft 

9  the 
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die  fame  tenns  as  our  antient  oath  of  allegiance* :  except 
Aat  in  the  ufual  oath  of  fealty  there  was  frequently  a  faTtng 
or  eteeption  of  the  faith  due  to  a  fuperior  lord  by  luuney 
ttttder  whom  the  landlord  himfelf  was  perhaps  only  a  tenant 
cir  Yafal.    But  when  the  acknowlegement  was  made  to  the 
abfolute  fuperior  himfelf,  who  was  vafal  to  no  man,  it  was 
no  longer  called  the  oath  of  fealty,  but  the  oath  of  allegi- 
ance ;  and  therein  the  tenant  (wore  to  bear  faith  to  his  fore- 
idgn  lord|  ih  Oppofitioit  to  all  men,  without  any  faring  or  ex- 
ception :  ^<  contra  amnes  bonums  fidelltatemftett  ^J*   Land  held 
by  this  exalted  Q>ecies  of  fealty  was  called  feuium  llgium^  % 
liege  fee ;  the  vafals  hmines  ligii,  or  liege  men ;  and  the  fo- 
vetoign  their  dotmnus  ligiuit  or  liege  lord.     And  when  fove- 
reign  princes  did  homage  to  each  other,  for  lands  held  under 
their  refpcAiye  fovereignties,  a  diftincUon  was  always  made 
httm ten  Jimple  homage,  which  was  only  an  acknowlegement 
of  tenure*^}  and  JUge  homage,  which  included  the  fealty 
before-mentioned,   and  the  fervices   confequent   upon   it. 
Thus  when  our  Edward  III,  in  1329,  did  homage  to  Philip 
VI  of  France,  for  his  ducal  dominions  on  that  continent,  it 
was  warmly  difputcd  of  what  fpecies  the  homage  was  to  be, 
whether  lifge  or  ftmpU  homage  ''•     But  with  us  in  England, 
it  becoming  a  fettled  principle  of  tenure,  that  all  lands  in  the 
kingdom  are  holden  of  the  king  as  their  fovereign  and  lord 
paramount,  no  oath  but  that  of  fealty  could  ever  be  taken 
to  inferior  lords,^  and  the  oath  of  allegiance  was  necefiarily 
confined  to  the  perfon  of  the  king  alone.  By  an  eafy  analogy 
the  term  of  allegiance  was  foon  brought  to  fignify  all  other 
engagements,  which  are  due  from  fubje£is  to  their  prince^ 
as  well  as  thofe  duties  which  were  fimply  and  merely  territo- 
[  368  ]  rial.     And  the  oath  of  allegiance,  as  adminiftered  for  up- 
wards of  fix  hundred  years «,  conuined  a  promife  <«  to  be 
<<  true  and  faithful  to  the  king  and  his  heirs,  and  troth  and 
<<  faith  to  bear  of  life  and  limb  and  terrene  honour,  and 
<'  not  to  know  or  hear  of  any  ill  or  damage  intended  him, 

•  %  Tmd,  5,  6y  7-  420. 

k  X  F$mi,  99.  «  Mirror.  c«  %•  ^  3$*  FkfeL  )•  tSw 
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^*  without  defending  him  therefrom."  Upon  which  fir 
Matthew  Hale^  makes  this  remark;  that  it  was  fliort  and 
plain,  not  entangled  with  long  or  intricate  cbufes  or  decla- 
rations, and  yet  is  comprehenfive  of  the  whole  duty  from 
the  fubjeft  to  his  fovercign.  ,  But,  at  the  revolution,  the 
terms  of  this  oath  being  thought  perhaps  to  favour  too  much 
the  notion  of  non-rcfi fiance,  the  prefent  form  was  intro- 
duced by  the  convention  parliament,  which  is  more  general 
and  indeterminate  than  the  former ;  the  fubjeft  only  promis- 
ing "  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
<*  king,'*  without  mentioning  "  his  heirs,"  or  fpecifying 
in  the  lead  wherein  that  allegiance  confifts.  The  oath  of 
fupremacy  is  principally  calculated  as  a  renunciation  of  the 
pope*s  pretended  authority  :  and  the  oath  of  abjuration,  in- 
troduced in  the  reign  of  king  William  k,  very  amply  fupplies 
the  loofe  and  general  texture  of  the  oath  of  allegiance ;  it 
recognizing  the  right  of  his  majcfty,  derived  under  the  afl: 
of  fcttlement ;  engaging  to  fupport  him  to  the  utmoft  of  the 
juror's  power;  promifing  to  difclofe  all  traiterous  confpiracies 
againft  him  ;  and  exprefsly  renouncing  any  claim  of  the  de- 
fccndants  of  the  late  pretender,  in  as  clear  and  explicit  terms 
as  the  Engliih  language  can  furnifli.  This  oath  muft  be 
taken  by  all  perfons  in  any  ofBce,  truft,  or  employment ;  and 
may  be  tendered  by  two  juftices  of  the  peace  to  any  perfon, 
whom  they  ftiall  fufpeci  of  difafFeftion  **.  And  the  oath  of 
allegiance  may  be  tendered  *  to  all  perfons  above  the  age  of 
twelve  years,  whether  natives,  denizens,  or  aliens,  either  in 
the  court-lcet  of  the  manor,  or  in  the  iherifF's  tourn,  which 
is  the  court-lect  of  the  county. 

But,  befides.thcfe  cxprefs  engagements,  the  law  alfo  holds 
that  there  is  an  implied,  original,  and  virtual  allegiance, 
owing  from  every  fubje£l  to  his  fovereign,  antecedently  to  any  [  369  ] 
exprefs  promife ;  and  although  the  fubjeft  never  fworc  any 
faith  or  allegiance  in  form.  For  as  the  king,  by  the  very  de- 
cent of  the  crown,  is  fully  invefted  with  all  the  rights  and 
bound  to  all  the  Jutic^s  of  fovereignty,  before  his  coronation  ; 

f  I  HaJ.  P.  C.  63.  hStat.  iGco.  I.e.  13.  6Gco.llLc.  53. 

.  gStat.  13W.UI.  C.6.  «ilnft.  ill.  xHai.  F.C*64« 
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fo  the  fubjeA  is  bound  to  his  prince  by  an  intrinGc  allegiance^ 
before  the  fuper-indu£^ion  of  thofe  outward  bonds  of  oath, 
homage,  and  fealty ;  which  were  only  inftituted  to  remind  the 
fubjed  of  this  his  previous  duty,  and  for  the  better  fecunng 
it*8  performance  K  The  formal  profeflion  therefore,  or  oath  of 
fubjedlion,  is  nothing  more  than  a  declaration  in  words  of  what 
yrzs  before  impKed  in  law.  Which  occafions  fir  Edward  Coke 
very  juftly  to  obfcrve  *,  that  **  all  fubjeds  are  equally  bounden 
*<  to  their  allegiance,  as  if  they  had  taken  the  oath ;  becaufe 
**  it  is  written  by  the  finger  of  the  law  in  their  hearts,  and 
<<  the  taking  of  the  corporal  oath  is  but  an  outward  deckra- 
«*  tion  of  the  fame."  The  fanftion  of  an  oath,  it  is  true,'  in 
cafe  of  violation  of  duty,  makes  the  guilt  dill  more  accumu- 
lated,  by  fupcradding  perjury  to  treafon  :  but  it  docs  not  in- 
creafe  the  civil  obligation  to  loyalty ;  it  only  ftrengthens  the 
fecial  tie  by  uniting  it  with  that  of  religion. 

Allegiance,  both  exprefs  and  implied,  is  however  diftin* 
guiflicd  by  the  law  into  two  forts  or  fpecies,  the  one  natural, 
the  other  local ;  the  former  being  alfo  perpetual,  the  latter  tem- 
porary. Natural  allegiance  is  fuch  as  is  due  from  all  men  born 
within  the  king's  dominions  immediately  upon  their  birth". 
For,  immediately  upon  their  birth,  they  are  under  the  king's 
proteflion ;  at  a  time  too,  when  (during  their  infancy)  Acy 
are  incapable  of  protedling  themfelvcs.  Natural  allegiance  is 
therefore  a  debt  of  gratitude ;  which  cannot  be  forfeited,  can^^ 
celled,  or  altered  by  any  change  of  time,  place,  or  circum<- 
fiance,  nor  by  any  thing  but  the  united  concurrence  of  the 
legiflature  "•  An  Englifliman  who  removes  to  France,  or  to 
China,  owes  the  fame  allegiance  to  the  king  of  England  there 
C  370  3  2is  at  home,  arid  twenty  years  hence  as  well  as  now.  For  it  is 
a  principle  of  univerfal  law  %  that  the  natural-bom  fubjed  of 
one  prince  cannot  by  any  a£l  of  his  own,  no,  not  by  fwearing 
allegiance  to  another,  put  ofF  or  difcharge  his  natural  alle^ 
giance  to  the  former :  for  this  natural  allegiance  was  intrinfic, 
and  primitive,  and  antecedent  to  the  other ;  and  cannot  be  de-^ 

k  1  Hal.  P.  C.  61.  "  2  p.  W^».  114. 

1  z  loth  121.  •  1  Hal.  P.  C.  68. 
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Veiled  Without  the  concurrent  a£l  of  that  prince  to  whom  it 
was  firft  due.  Indeed  the  natural-bom  fubje£t  of  one  prince, 
to  whom  he  owes  allegiance,  may  be  entangled  hj  fubje£iing 
himfelf  abfoltttely  to  another :  but  it  is  his  own  a£t  that  brings 
him  into  thefe  ftraits  and  diiEcultieS,  of  owing  fervice  to  two 
mailers;  and  it  is  unreafonable  that,  by  fuch  volunury  a£l  of 
his  own,  he  fliould  be  able  at  pleafure  to  unloofe  thofe  bands^ 
by  which  he  is  conneAed  to  his  natural  prince  (i). 

Local  allegiance  is  fuch  as  is  due  from  an  alien,  or 
ftranger  born,  for  fo  long  time  as  he  continues  within  the 
king's  dominion  and  prote£tionP :  and  it  ceafes,  the  inftant  fuch 
ftranger  transfers  himfelf  from  this  kingdom  to  anothjcr  (2). 

p  7  Rep.  6. 


(1)  Sir  Michael  Fofter  obfcrres,  that  '«  the  well  known  maxim, 
'*  which  the  writers  upon  oor  latv  have  adopted  end  applied  to 
*'  this  cafe,  neino  poUft  exuen  patriam,  compjehendeth  the  whole 
*'  do^lrineof  natural  allegiance."  Foji,  184.  And  this  is  exem- 
plified by  a  /b-ODg  in  (lance  in  the  report  which  that  learned  judge 
has  given  of  ^neas  Macdonald's  cafe.  He  was  a  native  of 
Great  Britain,  but  had  received  his  education  from  his  early  in- 
fancy in  France,  had  fpent  his  riper  years  in  a  profitable  employ- 
ment in  that  kingdom,  and  had  accepted  a  commiiiion  in  the  fer- 
vice of  the  French  king ;  a£ting  under  that  commiffion,  he  was 
taken  in  arms  againft  the  king  of  England,  for  which  he  was  in- 
didted  and  convidted  of  high  treafon ;  but  was  pardoned  upon, 
condition  of  his  leaving  the  kingdom,  and  continuing  abroad  dur- 
ing his  life,  lb*  59. 

This  is  certainly  an  extreme  cafe ;  and  we  ihould  have  reafofi 
to  think  our  law  deficient  in  juillce  and  humanity  if  we  could  dif- 
cover  any  intermediate  general  limit,  to  which  the  law  could  be 
relaxed  confidently  with  found  policy  or  the  public  fafcty. 

(a)  Mr.  J.  Fofler  informs  us^  that  it  was  laid  down  in  a  meet- 
ing of  all  the  judges,  that  **  if  an  alien,  feeking  the  protcftion  of 
'*  the  crown,  and  having  a  family  and  effefls  here,  Hiould,  dur- 
"  ing  a  war  with  his  native  country,  go  thither,  and  there  adhere 
«*  to  the  king's  enemies  for  purfofes  of  hoffility,  he  may  be  dealt 
«'  with  as  a  traitor.'*    Foft.  185. 

I  i  a  Natural 
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Natural  allegiance  is  therefore  perpetual,  and  local  temporary 
only :  and  that  for  this  reafon,  evidently  founded  upon  the 
nature  of  government ;  that  allegiance  is  a  debt- due  from 
the  lubjed,  upon  an  implied  contraft  with  the  prince,  that 
fo  long  as  the  one  aflbrds  protection,  fo  long  the  other  will 
demean  himfelf  faithfully.  As  therefore  the  prince  is  al- 
ways under  a  conftant  tie  to  prote£b  his  natural*born  fubjeds, 
at  all  times  and  in  all  countries,  for  this  reafon  their  allegi- 
ance due  to  him  is  equally  univerfal  and  permanent.  But, 
on  the  other  hand,  as  the  prince  affords  his  protc£lion  to  an 
alien,  only  during  his  rcfidence  in  this  realm,  the  allegiance 
of  an  alien  is  confined  (in  point  of  time)  to  the  duration  of 
fuch  his  refidencc,  and  (in  point  of  locality)  to  the  dominions 
of  the  Britifh  empire.  From  which  confiderations  fir  Mat- 
thew Haie  *»  deduces  this  confequence,  that,  though  there  be 
an  ufurper  of  the  crowr,  yet  it  is  treafon-for  any  fubjcft, 
while  the  ufurper  is  in  full  poflcffion  of  the  fovercignty,  to 
C  37^  D  praftife  any  thing  againft  his  crown  and  dignity:  where- 
fore, although  the  true  prince  regain  the  fovercignty,  yet 
fuch  attempts  againft  the  ufurper  (unlefs  in  defence  or  aid  of 
the  rightful  king)  have  been  afterwards  punifhed  with  death; 
becaufe  of  the  brerxh  of  that  temporary  allegiance,  which 
was  due  to  him  as  king  de  faBo.  And  upon  this  footing, 
after  Edwaid  IV  recovered  the  crown,  which  had  been  long 
detained  from  his  houfe  by  the  line  of  Lancafter,  treafocs 
committed  againft  Henry  VI  were  capitally  punifhed;  though 
Henry  had  been  declared  an  ufurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itfelf,  is 
held  to  be  applicable  not  only  to  the  political  capacity  of  the 
king,  or  regal  office,  -but  to  his  natural  perfon,  and  blood- 
royal  :  and  for  the  mifapplication  of  their  allegiance,  viz. 
to  the  regal  capacity  or  crown,  cxclufive  of  the  perfon  of  the 
king,  were  the  Spencers  baniflied  in  the  reign  of  Edward  II  ^ 
And  from  lie  nee  arofc  tl.at  principle  of  petfonal  attachmer.t, 
and  aflcOionnte  loy.ilty,  wl.ich  induced  cur  forefathers,  (and, 
if  occanon  required,  would  doubtlcfs  induce  their  fens)  to 

q  I  Hiil.  P.a6<r.  r  iHaJ.I'.C.  67. 
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hazard  all  that  was  dear  to  them,  life,  fortune,  and  family, 
ill  defence  and  fupport  of  tlieir  liege  lord  and  fovercign. 

This  allegiance  then,  both  exprcfs  and  implied,  is  the  duty 
of  all  the  king's  fubjefts,  under  the  dillinftions  here  laid 
down,  of  local  and  temporary,  or  univerfal  and  perpetual. 
Their  rights  are  alfo  diftinguifliable  by  the  fime  criterions 
of  time  and  locality ;  natural-born  fubjeds  having  a  great 
variety  of  rights,  which  they  acquire  by  being  born  M-ithin 
the  king's  ligeance,  and  can  never  forfeit  by  any  dillance 
of  place  or  time,  but  only  by  their  own  miibchaviour :  the  \ 

explanation  of  which  rights  is  the  .principal  fubje£t  of  the 
two  firft  books  of  thefe  commentaries.  The  fame  is  alfo  in 
fome  degree  the  cafe  of  aliens ;  though  their  rights  are  much 
more  circumfcribed,  being  acquired  only  by  refidence  here, 
and  loft  whenever  they  remove.  I  fliall  however  here  endea- 
vour to  chalk  out  fome  of  the  principal  lines,  whereby  they  r  ,*2  1 
arc  diftinguilhed  from  natives,  defcending  to  farther  parti- 
culars  when  they  come  in  courfe. 

An  alien  born  may  purchafe  lands,  or  other  eftates  :  but 
not  for  his  own  ufe  ;  for  the  king  is  thereupon  entitled  to 
them  •  (3).  If  an  alien  could  acquire  a  permanent  property  in 
lands,  he  muft  owe  an  allegiance,  equally  permanent  with 
'that  property,  to  the  king  of  England  5  which  would  pro- 
bably be  inconfiftent  with  that,  which  he  owes  to  his  own 
natural  liege  lord :  befides  that  thereby  the  nation  might  in 
time  be  fubjeft  to  foreign  influence,  and  feel  many  other  in- 
conveniences. Wherefore  by  the  civil  law  fuch  contrails 
were  alfo  made  void  * :  but  the  prince  had  no  fuch  advantage 
of  forfeiture  thereby,  as  with  us  in  England.  Among  other 
reafons  which  might  be  given  for  our  conlUtution,  it  feems 

•  Co.  Litt.  2.  t  CiJ.  /.  II.  tit.  55, 

(3^   A  woman  alien  cannot  be  endowed,  unlrfs  (h^  wai^t      -* 
the  licence  of  the  king  ;  aod  then  (he  (hall  bcendov.*:''  o)  >  J,- 
V.  No.  15,  Rot,  Pari,    Hnrg,  Co.  Lift,  ^}.  a,  fi.  y  -     ,  . 

a  hulband  alien  be  tenant  by  the  curtefy .  7  6V.  j  *: . 
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to  be  intended  by  way  of  punifliment  for  the  alien's  prefump^ 
tion,  in  attempting  to  acquire  any  landed  property  :  for  the 
vendor  is  not  afFefled  by  it,  he  having  rcfigned  his  right,  an4 
received  an  equivalent  in  exchange.  Tet  an  alien  may  acquire 
a  property  in  goods^  money,  and  other  perfonal  eftate,  or  may 
hire  a  houfe  for  his  habitation  ''(4) :  for  perfonal  eftate  is  of  a 
tranfitory  and  moveable  nature;  and,  befides,  this  indulgence 
to  ftrangers  is  neceflary  for  the  advancement  of  trade.  Aliens 
alfo  may  trade  as  freely  as  other  people;  only  they  are  fubjed 
to  certain  higher  duties  at  the  cuftom-houfe :  and  there  are 
alfo  fome  obfolete  ftatutes  of  Henry  VIII,  prohibiting  alien  ar- 
tificers to  work  for  themfelves  in  this  kingdom  ;  but  it  is  ge- 
nerally held  that  they  were  virtually  repealed  by  ftatute  5 
Eliz.  c.  7*  (5)  Alfo  an  alien  may  bring  an  a&ton  concerning 
perfonal  property,  and  may  make  a  will,  and  difpofe  of  his 
perfonal  eftate  ^ :  riot  as  it  is  in  France,  where  the  king  at  the 
death  of  an  alien  is  entitled  to  all  he  is  worth,  by  the  droit 
fPautaine  or  Jus  olUnatus^^  unlefs  he  has  a  peculiar  exemptioD. 
When  I  mention  thefe  rights  of  an  alien,  I  muft  be  underftood 
of  alien  friends  only,  or  fuch  whofe  countries  are  in  peace 
with  ours;  for  alien-enemies  have  no  rights,  no  privileges,  un- 
lefs by  the  king's  fpecial  favour,  during  the  time  of  war  (6). 

When  I  fay,  that  an  alien  is  one  who  is  born  put  of  ihe 
king's  dominion^,  or  allegiance,  this  alfo  muft  be  unda* 

Q  7  Rep.  17.  <  A  word  dorived  6rom  oRhi  mtnt* 

V  Ltttw.  34*  Spehn.  Gl.  24. 

(4)  Bat  aleafe  of  lands  will  be  forfeited  to  the  king.  Co,  Lttt.  ». 

(5)  Mr.  Hargravc  fays,  the  ftatute  32  Hen.  VIII.  c.  16,  howercr 
contrary  it  may  feem  to  good  policy  and  the  fptrit  of  commercey 
fiill  remains  unrepealed.   Co*  Liu,  2.  n.  7.    See  alfo  1  WooJd,  373. 

(6)  Until  all  ranfoms  of  captured  (hips  and  property  were  pro- 
hibited by  22  Geo.  III.  c.  25.  an  alien  enemy  could  fue  in  oor 
courts  upon  a  ranfom  bill.  Lord  Mansfield  in  a  cafe  of  that  kkid 
declared,  that  *^  it  was  found  poh'cy,  as  well  as  good  morality,  to 
*'  keep  faith  with  an  enemy  in  time  of  war.  This  is  a  contiad 
f  which  arifes  out  of  a  ftate  of  hodility,  and  is  to  be  governed  by 
f'  fbe  law  qf  natjions,  and  the  eternal  rules  of  juilice."   D^g, 

<?  ftpod 
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ftood  with  fome  reftriclions.  The  common  law  indeed  flx>od 
aibiblutely  fo ;  with  only  a  very  few  exceptions :  fo  that  a 
particular  zQ.  of  parliament  became  oecefTary  after  the  refto- 
ration  ^,  «  for  the  naturalization  of  children  of  his  majefty's 
**  Englifh  fubjedisy  bom  in  foreign  countries  during  the  late 
<<  troubles."  And  this  maxim  of  the  law  proceeded  upon  a 
general  principle,  that  every  man  owes  natural  allegiance 
uvhere  he  is  born,  and  cannot  owe  two  fuch  allegiances,  or 
ferve  two  matters,  at  once.  Yet  the  children  of  the  king's 
cmbafladors  bom  abroad  were  always  held  to  be  natural  fub- 
je£ts* :  for  as  the  father,  though  in  a  foreign  country,  owes 
not  even  a  local  allegiance  to  the  prince  to  whom  he  is  fent| 
fo,  with  regard  to  the  fon  alfo,  he  was  held  (by  a  kind  of 
po/Himinium)  to  be  born  under  the  king  of  England's  allegi<* 
ance,  reprefented  by  his  father,  the  embaflador.  To  encou-* 
rage  alfo  foreign  commerce,  it  was  ena£led  by  ftatute  a; 
£dw.  III.  ft.  a.  that  all  children  bom  abroad,  provided  both 
their  parents  were  at  the  time  of  his  birth  in  allegiance  to 
the  king,  and  the  mother  had  pafTed  the  feas  by  her  hulband'a 
confent,  might  inherit  as  if  born  in  England :  and  accord*  ' 
ingly  it  hath  been  fo  adjudged  in  behalf  of  merchants  *•  But 
by  feveral  more  modem  ftatutcs  ^  thefe  reftridlions  are  ftill 
farther  taken  off:  fo  that  all  children,  bora  out  of  the  king's 
ligeance,'  whofe  fathers  (or  grandfathers  by  the  father's  fide) 
were  natural-born  fubje£ts,  are  now  deemed  to  be  natural<« 
bom  fubje£ls  themfelves,  to  all  intents  and  purpofes ;  unlefs 
their  faid  anceftors  were  attainted,  or  baniflied  beyond  fea, 
for  high  treafon  j  or  were  at  the  birth  of  fuch  children  in  the 
fcrvice  of  a  prince  at  enmity  with  Great  Britain  (7).  Yet  tho 

r  Stat  29  Car.  II.  c.  6.  Cent.  3. 

»  7  Rep.  1 8.  by  Ann.  c.  5.  4  Geo.  11,  c.  ai.  tii4 

a  Cro.  Car.  6oi.  Mar.  91.   Jenk.      13  Geo.  III.  c.  11. 


(7)  AH  thefe  exceptions  to  the  common  law,  introdaccd  by  the 
Icgiflature,  are  in  cafes  where  the  father  or  grandfather  is  a 
natural-born  fubjca;  but  there  is  no  provifion  made  for  the  chil- 
dren born  abroad  of  a  mother,  a  natnral-born  fubjca,  married  to 
an  alien.    And  in  a  Utc  cafe,  in  which  it  was  dated  that  the  mo* 

Ii4  ^^ 
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grandchildren  of  fuch  anccftors  fhall  not  be  privileged  in  re- 
fjpcfi  of  the  alien's  duty,  except  they  be  proteftants,  and  ac- 
tually refide  within  the  realm  ;  nor  (hall  be  enabled  to  claim 
any  eftate  or  intercft,  unlefs  the  claim  be  made  within  five 
years  after  the  fame  (hall  accrue. 

The  children  of  aliens,  born  here  in  England,  are,  gene- 
rally fpeaking,  natural-born  fubje6ls(8),  and  entitled  to  all  the 
C  374  ]  privileges  of  fuch.  In  which  the  conflitution  of  France  differs 
from  ours;  for  there,  by  x\\^\r  jus  alhinatt/Sy  if  a  child  be  bom 
of  foreign  parents,  it  is  an  alien  '  (9). 

A  DENIZEN  is  an  alien  born,  but  who  has  obtained  ex 
donaticne  regis  letters  patent  to  make  him  an  Englifh  fubjcfl: 
a  high  and  incommunicable  branch  of  the  royal  prerogative  ■*. 
A  denizen  is  in  a  kind  of  middle  (late,  between  an  alien  and 
natural-born  fnbjcft,  and  partakes  of  both  of  them.  He 
may  take  lands  by  purchafe  or  devife,  which  an  alien  may  not; 
but  cannot  take  by  inheritance*:  for  his  parent,  throagh 
whom  he  muft  claim,  being  an  alien,  had  no  inheritable  blood; 
and  therefore  could  convey  none  to  the  fon  (10).  And,  upon  a 

c  Jenk.  Cent.  3.  cites  treajurc  fr4iK'*  ^  7  Rep.  Calvin's  cafe.  25. 

ph.  311.  e  ,,  Rep.  67, 


ther  of  the  plaintiif  was  an  Englifli  woman,  who  married  a  fubjccl 
of  France,  and  had  a  fon  born  to  him  in  France,  it  was  decided 
that  that  fon  could  not  inherit  his  mother's  lands  in  England.  Count 
Duroure  *v.  Jones,  4  T.  R.  300. 

(8)  Unlefs  the  alien  parents  arc  ailing  in  the  realm  as  enemies; 
for  my  lord  Coke  fays,  it  is  not  a^lum  nee  fdumy  but  their  being 
born  within  the  allegiance,  and  under  the  protedlion  of  the  king. 
7  Co,  18.  a. 

(9)  The  prefent  lenrned  Vinerian  profeflbr  informs  as,  that 
^*  in  this  refpCiSl  there  is  not  any  difference  between  our  laws  and 
•*  thofe  of  France.  In  each  country  birth  confers  the  right  of 
«'  naturalization."     i  Woodd,  386. 

(10)  By  the  II  &  \z  W.  III.  c.  6.  natural-born  fubjefts  mtjr 
derive  a  title  by  dcfcent  through  their  parents  or  any  anceftor, 
though  they  are  aliens.  Cut  by  25  Geo.  II.  c  39.  this  rcftric- 
tlon  ivfuperadded,  'vix.  that  no  natural -born  fubjecl  (hall  derive 
a  tkic  through  an  alien  parent  or  anccHor,  ualefs  he  be  bom  2t 

the 
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like  defe£l  of  hereditary  blood,  the  iflue  of  a  denizen,  bora 
before  denization^  cannot  inherit  to  him  \  but  his  iflue  bora 
after ^  may  ^.  A  denizen  is  not  excufed  «  from  paying  the 
alien's  duty,  and  fome  other  mercantile  burthens.  And  no 
denizen  can  be  of  the  privy  council,  or  either  houfe  of  par- 
liament, or  have  any  office  of  truft,  civil  or  military,  or  be 
capable  of  any  grant  of  lands,  &t:.  from  the  crown  **. 

Naturalization  cannot  be  performed  but  by  aft  of 
parliament :  for  by  this  an  alien  is  put  in  cxaftly  the  fame 
ftate  as  if  he  had  been  born  in  the  king's  ligeance ;  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  privy  council,  or  parliament,  holding  ofilces, 
grants,  {5*r.  *(  1 1).  No  bill  for  naturalization  can  be  received  in 
either  houfe  of  parliament,  without  fuch  difabling  claufe  ia 
it  J :  nor  without  a  claufe  difabling  the  perfon  from  obtaining 
any  immunity  in  trade  thereby,  in  any  foreign  country  5  un- 
lefs  he  fliall  have  refided  in  Britain  for  fevcn  years  next  after 
the  commencement  of  the  fcffion  in  which  he  is  naturalized  ^, 
Neither  can  any  perfon  be  naturalized  or  reftored  in  blood, 
unlefs  he  hath  received  the  facrament  of  the  lord's  fupper 
within  one  month  before  the  bringing  in  of  the  bill  \  and 
unlefs  he  alfo  takes  the  oaths  of  allegiance  and  fupremacy  ia 

'  Co.  Litt.  8.     Vaugh.  a!?;.  «  Ilii. 

%  Sue.  22  Hen.  Vlll.  c.  %.  j  Sut.  I  Geo.  I.  c.4« 

b  Scat.  12  W.  III.  c.  2.  ^  Sut.  14  Ceo.  III.  c  84. 


the  time  of  the  death  of  the  anc^dor  who  dies  feifed  of  the 
eftate  which  he  claims  by  defcent,  with  this  exception*  that  if  a 
defcent  (hall  be  qait  upon  a  daughter  of  an  alien,  it  (hall  be  di- 
vefted  in  favour  of  an  after-born  fon;  and  in  cafe  of  an  after- 
born  daughter  or  daughters  only,  all  the  fillers  (hall  be  coparceners. 
This  exception,  as  it  (hould  fecm,  would  have  been  quite  fuper- 
fluous,  if  lord  Coke  had  not  held  that  a  fon  of  an  alien  could 
not  inherit  from  his  brother,  though  the  contrary  had  been  fiuce 
determined.     Harg.  Co.  Litt.  8.  a, 

(11)  This  ftatutc  12  W.  III.  c.  2.  was  pa(red  from  a  jealoufy  of 
kin^  William's  partiality  to  foreigners. 

9  the 
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the  prefence  of  the  parliament'.  But  thefe  prorifions  have 
been  ufually  difpenfed  with  by  fpecial  a£^s  of  parliament, 
previous  to  bills  of  naturalization  of  any  foreign  princes  or 
princcflcs  *". 

»  ^      These  are  the  principal  di(lin£tions  between  aliens,  deni* 

zens,  and  natives :  diiltnflions.  which  it  hath  been  fre* 
quently  endeavoured  fince  the  commencement  of  this  century 
to  lay  almoft  totally  aiide,  by  one  general  naturalization-a£l  for 
all  foreign  proteftants.  An  attempt  which  was  once  carried 
into  execution  by  the  ftatute  7  Ann.  c.  5.  but  this,  after  three 
years  experience  of  it,  was  repealed  by  the  ftatute  10  Ann. 
c.  5,  except  one  claufe,  which  was  juft  now  mentioned,  for 
naturalizing  the  children  of  Englifh  parents  born  abroad. 
However,  every  foreign  feaman,  who  in  time  of  war  ferves 
two  years  on  board  an  Englifh  fhip  by  virtue  of  the  king's 
proclamation,  is  ipfo  faclo  naturalized  under  the  like  re- 
{lri£tions  as  in  ftatute  12  W.  III.  c  2.  ";  and  all  foreign 
proteftants,  and  Jews,  upon  their  redding  feven  years  in  any 
of  the  American  colonies,  without  being  abfent  above  two 
months  at  a  time,  sfnd  all  foreign  proteftants  ferving  two 
years  in  a  military  capacity  there,  or  being  three  years  em- 
ployed in  the  whale  fifliery,  without  afterward  abfenting 
themfelves  from  the  king's  dominions  for  more  than  one 
year,  and  none  of  them  falling  within  the  incapacities  de- 
clared by  ftatute  4  Geo.  II.  c.  21.  fliall  be  (upon  taking  the 
oaths  of  allegiance  and  abjuration,  or  in  fome  cafes,  an 
affirmation  to  the  fame  efte£t)  naturalized  to  all  intents  and 
purpofes,  as  if  they  had  been  born  in  this  kingdom  \  except 
as  to  fitting  in  parliament  or  in  the  privy  council,  and  hold-* 
ing  offices  or  grants  of  lands,  l^c,  from  the  crown  within  the 
kingdoms  of  Great  Britain  or  Ireland  «.  They  therefore  are 
admiffible  to  all  other  privileges,  which  proteftants  or  Jews 
born  in  this  kingdom  are  entitled  to.     What  thofe  privileges 

I  Stat.  7  Jac.  I.  c.  1.  o  Stat.  13  Geo.  II.  c.  7.  10  Ceo,  11. 

m  Stat.  4  Ann  c.  i.  7  Geo.  II.  c.  3.  c.  44.  23  Geo.  II.  c.  45.  2  Geo.  III. 

9  Geo.  II.  c.  24.  4  Geo.  III.  c.  4*  €•  25.  13  G^.  III.  c.  25. 
"  Sut.  1 3  Geo.  II.  G.  3. 

are^ 
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are,  with  refpe£l  to  Jews  ^  in  particular!  was  the  fubje£3;  of 
very  high  debates  about  the  time  of  the  famous  Jew-bill  ^ ; 
which  enables  all  Jews  to  prefer  bills  of  naturalization  in 
parliament,  without  receiving  the  facrament,  as  ordained  by 
ftatute  7  Jac.  L  It  is  not  my  intention  to  revive  thi$  contro- 
verfy  again ;  for  the  a£l  lived  only  a  few  months,  and  was 
then  repealed ' :  therefore  peaee  be  now  to  it's  manes. 

P  A  prftty  accurate  account  of  the     in  MoIIoy  dejuremarithm*  b.  3.  c.  6* 
Jews  till  their  baniihoienc  in  8  Edw.  I.         q  Stat,  a 6  Geo.  II.  c.  26, 
may  be  foon4  in  Prynne*s  demurrer,  and         r  Sut.  27  Geo.  II.  c.  I. 
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CHAPTERTHE     ELEVENTH, 

OF    THE     CLERGY. 


THE  people,  whetlier  aliens,  denizens,  or  natural* 
born  fubjefts,  arc  divifiblc  into  two  kinds  •,  the  clergy 
and  laity :  the  clergy,  comprehending  all  perfons  in  holy 
orders,  and  in  ecclefiaftical  oflBccs,  will  be  the  fubjc£k  of  the 
following  chapter. 

This  venerable  body  of  xr.cn,  being  feparatc  and  fct  apart 
from  the  rcil  of  the  people,  in  order  to  attend  the  more  clofcly 
to  the  fervice  of  almighty  God,  have  thereupon  large  privi- 
leges allowed  them  by  our  municipal  laws  :  and  had  formerly 
much  greater,  which  were  abridged  at  the  time  of  the  re- 
formation on  account  of  the  ill  ufe  which  the  popifli  ckrgy 
had  endeavoured  to  make  of  them.  For,  the  laws  having 
exempted  them  from  almofl  every  pcrfonal  duty,  they  at- 
tempted a  total  exemption  from  every  fccular  tie.  But  it  is 
obfervcd  by  fir  Edward  Colce  *,  that,  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lofe  it's  proper 
channel,  fo  in  times  pail  eccleGaftical  perfons,  feeking  to  ex- 
tend their  liberties  beyond  their  true  bounds,  either  loft  or 
enjoyed  not  thofe  which  of  right  belonged  to  them.  The 
perfonal  exemptions  do  indeed  for  the  mod  part  continue. 
A  clergyman  cannot  be  compelled  to  fcrve  on  a  jury,  nor  to 
appear  at  a  court -lect  or  view  of  frank-pledge;  which  al- 
moft  every  other  perfon  is  obliged  to  do  ^  :  but  if  a  layman  is 
[  377  3  fummoncd  on  a  jury,  and  before  ihe  trial  takes  orders,  he  (hall 
notwithit  huUm^  appear  and  be  fv/orn*=.     Neither  can  he  be 

•  1  Inft.  4.  «  4  Leon.  190. 

b  F.  N.  B.  i5c.  1.  Inft.  4. 

chofca 
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chofen  to  any  temporal  office ;  as  bailifF,  reevfi  conftable, 
or  the  like :  in  regard  of  his  own  continual  attendance  on 
the  facred  funftion  **.  During  his  attendance  on  divine  fee- 
vice  he  is  p'rivileged  from  arrefts  in  civil  fuits ^  ( i).  In  cafes 
alfo  of  felony,  a  clerk  in  orders  (hall  have  the  benefit  of  his 
clergy,  without  being  branded  in  the  hami ;  and  may  likewife 
have  it  more  than  once  (2} :  in  both  which  particulars  he  is 
diftinguiflied  from  a  layman  ^  But  as  they  have  their  privi- 
leges, fo  alfo  they  have  their  difabilities,  on  account  of  their 
fpiritual  avocations.  Clergymen,  we  have  feen  2,  are  inca- 
pable of  fitting  in  the  houfe  of  commons  (3) ;  and  by  (latutc 
21  Hen.  VIII,  c.  13.  are  not  (in  general)  allowed  to  take 
any  lands  or  tenements  to  farm,  upon  pain  of  10/.  per 
month,  and  total  avoidance  of  the  leafe  (4)  -,  nor  upon  like 
pain  to  keep  any  tanhoufc  or  brewhoufe  (5) ;  nor  fliall  engage 

d  Finch.  I..  88.  f  a  Inft.  637,    Stit.  4  Hen.  VIL 

«  Scat.  50  £<i%v.  III.  c.  5.   I  Ric.        c.  13.  &x  £dvv.  VI.  c.  xi. 
II.  c.  i6.  e  page  175. 

(1)  That  is,  for  a  reafonable  time,  eundo,  rcdeundoy  etmorando,  to 
perform  divine  fervice.  12  Co,  100. 

(2)  This  is  a  peculiar  privilege  of  the  clergy,  that  fentence  of 
death  can  never  be  paft  upon  them  for  any  number  of  man- 
flaughtcrs,  bigamies,  fimple  larcenies,  or  other  clergyable  offences; 
but  a  laynoan,  even  a  peer,  may  be  ou'ftecl  of  clergy,  and  will  be 
fubjecb  to  the  judgment  of  death  upon  a  fecond  convi£libn  of  a 
clergyable  offence;  for  if  a  laynan  has  once  been  convifted  of 
manflaugluer,  upon  produdion  of  the  conviftion  he  may  afterwards 
fufFcr  death  for  bigamy,  or  any  other  felony,  within  clergy,  or 
which  would  not  be  a  ccpital  crime  to  another  perfon  not  fo  cir- 
cumflanccd.  But  for  the  honour  of  the  clergy,  there  arc  few  or  no 
inftances  in  which  they  have  had  occafioa  td  claim  the  benefit  of 
^his  privilege.     See  4.  vol.  c.  28. 

(3)  Sec  the  Editor's  rcafons  for  the  capacity  of  the  clergy  to  fit 
in  the  houfc  of  commons  in  note  37  to  Ch.  II. 

(4)  B  Jt  if  they  have  not  fufncicr.t  glebe,  they  may  take  a  (^xf\ 
for  the  nec'-'flary  expcnces  and  coiifumption  of  their  houfeholds. 
21  Hen.  yill.  f.  13./ 8. 

(5)  One  fees  fome  reafon  why  a  pnor  clergyman  fhould  be 
tempted  to  fdl  r.le ;  but  the  fingalar  prohibition  to  keep  a  tanhouf<^ 
probably  o.  iginaicd  from  a  praflice  peculiar  to  the  tiaie*  i 

9  ^ 
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in  Atij  manner  of  trade^  nor  fell  any  metcbzndizCf  under 
forfeiture  of  the  treble  value  (6)«  Which  prohibition  is 
confonant  to  the  canon  law. 

In  the  frame  and  conditutlon  of  ecclefiaftical  polity  there 
are  divers  ranks  and  degrees  :  which  I  (hall  confider  in  their 
rcfpe£live  order,  merely  as  they  are  taken  notice  of  by  the 
fccular  laws  of  England  ;  without  intermeddling  with  the 
Canons  and  conftitutions,  by  which  the  clergy  haye  bound 
themfelves.  And  under  each  divifion  I  fhall  confider, 
I.  The  method  of  their  appointment ;  2.  Their  rights  and 
duties;  and  3.' The  manner  wherein  their  chara£ler  cr 
office  may  ceafe. 

I.  An  arch-bi{hop  or  biihop  is  ele&ed  by  the  chapter  of 
his  cathedral  church,  by  virtue  of  a  licence  from  the  crown. 
Elcftion  was,  in  very  early  times,  the  ufual  mode  of  eleva- 
tion to  the  epifcopal  chair  throughout  all  chriftendom ;  and 
this  was  promifcuoufly  performed  by  the  laity  as  well  as  the 
clergy  ^ :  till  at  length  it  becoming  tumultuous,  the  ernpe* 
r  278  ]  irors  and  other  fovereigns  of  the  refpe£live  kingdoms  of  Eu- 
rope took  the  appointment  in  fome  degree  into  their  own 
hands  \  by  referving  to  themfelves  tlie  right  of  confirming 
ihcfe  ele£kions,  ancf  of  granting  inveftiture  of  the  temporal- 
ties,  which  now  began  almoll  univerfaily  to  be  annexed  to 
this  fpiritual  dignity ;  without  which  confirmation  and  in- 
veftiture, the  elefled  bifliop  could  neither  be  confecrated  nor 
receive  any  fecular  profits.  This  right  was  acknowleged  in 
the  emperor  Charlemagne,  -<^.  Z).  773,  by  pope  Hadrian  I, 
and  the  council  of  Lateran  ^,  and  univerfaily  exercifed  by 
other  chriftian  princes :  but  the  policy  of  the  court  of  Rome 
at  the  fame  time  began  by  degrees  to  exclude  the  laity  from 

h  pfTcUrum  etpopuhm.  Palm.  %^.  2  Roll.  Rep.  io».    M.  Paris.  A*  D.  1095. 
*  Dccret,     I  d.Ji.  63.  c,  22. 

(6)  Though  a  clergyman  is  fubjed  to  this  penalty  for  trading, 
yet  his  concrads  are  valid,  and  he  is  liable  to  be  made  a  bank- 
rupt.    C0oke,  Bankr,  33. 

any 
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any  (hare  in  thefe  eledions^  and  to  confine  them  wholly  to  the 
clergy,  which  at  length  was  completely  efFefted ;  the  mere 
form  of  ele£lion  appearing  to  the  people  to  be  a  thing  of  lit- 
tle confecfucnce,  while  the  crown  was  in  poiTeflion  of  an  ab- 
folute  negative,  which  wasalmoil  equivalent  to  adire£lright 
of  nomination.  Hence  the  right  of  appointing  to  bifhop- 
ricks  is  faid  to  have  been  in  the  erown  of  England  ^  (as 
well  as  other  kingdoms  in  Europe)  even  in  the  Saxon  times ; 
becaufe  the  rights  of  confirmation  and  inveftiture  were  in 
effcfk  (though  not  in  form)  a  right  of  complete  donation  '• 
But  when,  by  length  of  time,  the  cuflom  of  making  elec- 
tions by  the  clergy  only  was  fully  eftablifhed,  the  popes  be- 
gan to  except  to  the  ufual  method  of  granting  thefe  invefti- 
tures,  which  was  per  annulum  et  bacttlunty  by  the  prince's  de- 
livering to  the  prelate  a  ring,  and  paftoral  ftaflP  or  crofier ; 
pretending,  that  this  was  an  encroachment  on  the  church's 
authority,  and  an  attempt  by  thefe  fymbols  to  confer  a  fpiri- 
tual  jurifdiction  :  and  pope  Gregory  VII,  towards  the  clofc 
of  the  eleventh  century,  publiilied  a  bulie  of  excommuni- 
cation againfl  all  princes  who  fhould  dare  to  confer  invefti- 
tures,  and  all  prelates  who  fhould  venture  to  receive  them  ". 
This  was  a  bold  ftep  towards  efFefling  the  plan  then  adopted 
by  the  Roman  fee,  of  rendering  the  clergy  entirely  indepcnd-  C  379  3 
cnt  of  the  civil  authority :  and  long  and  eager  were  the  con- 
tefts  occafioned  by  this  papal  claim.  But  at  length,  when  thd 
emperor  Henry  V.  agreed  to  remove  all  fufpicion  of  encroach- 
ment on  the  fpiritual  charaftcr,  by  conferring  inveflitures  for 
die  future  perfceptrum  and  not  per  annulum  et  haculum  ;  and 
when  the  kings  of  England  and  France  confcnted  alfo  to  alter 
the  form  in  their  kingdpms,  and  receive  only  homage  from 
the  bifhops  for  their  temporaries,  indead  of  invefling  them  ' 
by  the  ring  and  crofier ;  the  court  of  Rome  found  it  prudent 
to  fufpend  for  a  while  it's  other  pretenfions  "• 

k  Palm.  28.  tierices  et  m^nacbosfutt  eL^lOyfed  eLffum 

J  •'  Nul/a   ehSlio  praefaUrum  (fttnt  a  rcgt  fi.Jlu!abant»    Scldcn.  jfjti,  j^ng. 

•*   vtrha  Ingulf  hi)  trat  mere  libera  et  I.  r.  ^  39. 

*«  tanonUa  I  fid  cmnes  dignUatei   tarn  ^  Decret,  a  cauf.   16.  qu.  7.   c.  I  a. 

••  epifc9poruWy  fuam  athaeum,  per  atim  &  1 5. 

*'  nu!um   et    baculum  regis   curia    fn  "   Mod.   Un.  Hifl.  xxv.   363.  xxit, 

**  j'ua  C9mptac:nt}a    confer ebat,*^   Penes  XI5. 

This 
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This  concefllon  was  obtained  from  king  Henry  the  firft  m 
England,  by  means  of  that  obflinate  and  arrogant  prelate, 
arch-bi(hop  Anfelm  o :  but  king  John  (about  a  century  after- 
wards) in  order  to  obtain  the  protedlion  of  the  pope  againft 
his  difcontented  barons,  was  alfo  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  monafleries  and  cathedrals  in  the 
kingdom^  the  free  right  of  elcfting  tlicir  prelates,  whether 
abbots  or  bifhops  :  referving  only  to  the  crown  the  cuftody 
of  the  temporalties  during  the  vacancy ;  the  form  of  grant- 
ing a  licence  to  eleft,  (which  is  the  original  of  our  conge  tP 
efllre)  on  refuiiil  whereof  the  eleftors  might  proceed  without 
it ;  and  the  right  of  approbation  afterwards,  which  was  not 
to  be  denied  without  a  reafonable  and  lawful  caufe  ^  This 
grant  wasexprefsly  recognized  ant\  confirmed  in  king  John's 
magna caria'^y  and  was  again  eftabliflied  by  ftatutc  25  Edw. 
UL  ft.  6.  §  3. 

But  by  ftatute  25  Hen.  VIII.  c.  20.  the  :mtient  right  of 
nomination  was,  in  cfFecl,  refcored  to  the  crown  (7)  :  it  being 
enafted  that,  at  every  future  avoidance  of  a  biflioprftrk,  the 
king  may  fend  the  dean  and  chapter  his  ufual  licence  to  pro- 
ceed to  election ;  which  is  always  to  be  accompanied  with  a 
letter  miflive  from  the  king,  containing  the  name  pf  the  per- 
fon  whom  he  would  have  them  cle£b  :  and,  if  the  dean  and 

o  M.  Pans.  A.  D.  1107.  q  w/.  1.   fdit,  0x^9,  X7S9« 

P  M.  Pans.  W.  Z>.  iii4.  1  Rym.  F&cd,  198. 


(7)  This  ftatutc  was  afterwards  repealed  by  1  Edw.  VI.  c.  z. 
which  enaf\ed  that  al!  bifhopricks  (hoald  be  donative  as  formerly. 
It  ftaies  in  the  preamble  that  thefe  cledlions  are  in  very  deed  no 
elections ;  but  only  by  a  writ  of  co/tge  d^elire  have  colours,  fhadows, 
or  pretcncts  of  election,  1  Bum,  Ec  L.  183.  This  is  certainly 
gofxl  fenfe.  For  the  pcrmifiion  to  eledl  where  there  is  no  power  to 
rejedl  can  harJly  be  reconciled  with  the  free%iom  of  eleftion.  But 
this  Uatutc  was  aftorward',  repealed  by  i  Ma.  ft.  2.  c.  20-  and 
other  ftatatcs.  12  Co,  7.  But  the  biftiopriclis  of  the  new  founJa* 
tion  were  always  donative.  Harg.  Co.  Liu,  1 34.  As  alfo  are  dl 
the  Iriih  b;lhcprici%  by  the  2  £iiz.  c.  4.  Irlp  Siatuta, 

chapter 
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chapter  delay  their  ele&ion  abore  twelve  days;  the  nominal 
tion  ihall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
point fuch  perfon  as  he  pleafes.  This  ele£}:ion  or  nominal 
tion,  if  it  be  of  a  biihop,  muft  be  fignified  by  the  king's 
letters  patent  to  the  arck-bifliop  of  the  province  ;  if  it  be  of 
an  arcfarjbiihop,  to  the  other  arch-biihop  and  two  bifhops,  or 
to  four  bifliops  i  requiring  them  to  confirm,  inveft,  and  con- 
fecrate  the  perfon  fo  ele&ed :  which  they  are  bound  to  per- 
form immediately,  without  any  application  to  the  fee  of 
Rome.  After  which  the  bifliop  eleGt  {hall  fue  to  the  king 
for  his  temporalties,  ihaU  make  oath  to  the  king  and  hone 
other,  and  ihall  take  reftitution  of  his  fecular  pofiellions  out 
of  the  king's  hands  only  (8).  And  if  fuch  dean  and  chapter 
do  not  eicGt  in  the  manner  by  this  z£k  appointed,  or  if  fuch 
archpbifhop  or  biihop  do  rcf ufe  to  confirm,  inveft,  and  con-« 
fecrate  fudh  bi(hop  ele&i  they  (haU  inciir  all  the  penalties  o£ 
a  praBmunire  (9). 

(8)  It  is  a  prevailing  vulgar  error,  that,  when  a  bifhbp  has  an 
cfier  made  of  a  bifhoprick>  he  affe£b  a  maiden  coynefs  and  anfwers 
nolo  epi/copari.  The  origin  of  thefe  woi'di  and  this  notion  I  hav^ 
not  been  able  to  difcover  $  the  biihops  certainly  give  no  fdch  refti*' 
fal  at  pcefent,  and  I  am  inclined  to  think  they  never  did  at  any 
tome  in  this  coontry. 

(9)  It  is  direded  in  thtf  form  of  consecrating  bifhopsi  confirmed 
by  various  ftatutes  fince  the  reformation,  that  a  biihop  when  confe- 
crated  mnft  be  full  thirty  years  of  age.  There  feems  to  have  been 
no  reilridion  of  this  kind  in  antient  times ;  for  biihop  Godwin 
informs  as*  that  George  Nevile,  the  brother  of  the  earl  of  War- 
wick the  king-maker,  was  chancellor  of  Oxford,  et  in  epi/copum 
Exonien/em  conficratus  ift  anno  1495,  ^^^^""^  annos  natus  *uigiriti, 
jinno  dttndi  1 460  (id  qUod  jure  mirere)  fummus  Anglia  faffus  eft 
eancellarius.  A  few  years  afterwards  he  was  tranilated  to  the 
arch-biihoprick  of  York.  Hoc  fedentt  epi/cepus  SanSi  Andrea  in 
Scotia^  arcbiipifcopus  per  Sixtum  quartum  creatus  eft,  juffis  ilU 
dmdecim  epi/copis  iUius  genii's  fubejji,  qui  haSenus  arcbiepi/copi 
Ehoracenfts  fuffraganei  cenfebantur.     Reclamante  quidem  Eboracenft^ 

Jed  fruftra ;  afferente  pontifice^  minime  convenire,  ut  Hie  Scotia^  fit 
metropoliteinus,  qui  propter  crebra  inter  Scotos  ac  Anglos  bella,  3coHs 
pUrumque  hoflisfit  capitalist   Godw.  Comm.  de  Prsful.  693, 

Vol.  I.  K  k  Ah 
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An  arch-t)i{hop  is  the  chief  of  the  clergy  in  a  Whok  pio« 
vixKC ;  and  has  the  infpeflion  of  the  bilhops  of  that  pro- 
vince^  as  well  as  of  the  inferior  clergy^  and  may  deprive 
them  on  notorious  caufe '  (lo).  The  arch-biflx>p  has  alfo  his 
own  diocefe,  wherein  he  exercifes  epifcopal  jurifdidion  ;  as 
in  his  province  he  exercifes  archiepifcopal.    As  arch-bifliop, 
he^  upon  receipt  of  the  king's  writ,  calls  the  bifliops  and 
clergy  of  his  province  to  meet  in  convocation :  but  without 
die  king's  writ  he  cannot  aflemble  them '.    To  him  all  ap- 
peals are  made  from  inferior  juri'fdifiions  witmn  his  provinoe; 
and,  as  an  appeal  lies  from  the  bifliops  in  peribn  to  kim  in 
perfon,  fo  it  alfo  lies  from  the  confiftory  courts  of  each  dio-' 
cefe  to  his  archiepifcopal  court.    During  the  vacancy  of  any 
fee  in  his  province,  he  is  guardian  of  die  fpirituakies  thcve* 
of,  as  the  king  is  of  the  tempoialdes ;  and  be  executes  all 
ecciefiaftical  jurifdiftion  therein.    If  an  archtepilbspBl  lee. 
be  vacant,  the  dean  and  chapter  are  the  fpiritual  guardiansy 
ever  fincc  the  office  of  prior  of  Canterbury  was  aboUflied  at 
the  fcfonnation  *.    The  arch-bi(hop  is  entided  to  prc&nt  by 
lapfe  to  all  the  eccIcGaftical  livings  in  the  difpoial  of  his 
[  381  3  diocefan  bifliops,  if  not  filled  within  fix  months.     And  the 
arch^bifliop  has  a  cuftomary  prerogative,  when  a  biOiop  is 
oottfecrated  by  htm,  tb  name  a  clerk  or  chaplain  of  his  own 
fo  be  provided  for  by  fuch  fuffragan  bifliop  }  in  lieu  of  whidn 
it  is  now  ufoal  for  the  bifliop  to  make  over  by -deed  to  the 
arch-bifliop,  his  executors  and  afligns,  die  next  prefentadoo 
of  fuch  dignity  or  benefice  in  the  bifliop's  difpofal  within 
that  fee,   as  the  arch-biOiop  himfelf  fiiall  choofc ;   which 
is  therefore  called  his  oftioff " ;  which  options  are  only  bxnd- 

.   '  l.ord  Raym.  541.  t  2R0U.  Abr^  ss. 

«  4  Inft.  S22>  3^3-  "  Cowci's  imtrp.  tit.  »/r»]r^ 

(10)  In  the  11  W.  III.  the  biihop  of  St.  David's  was  deprived 
for  (imony,  and  other  offences,  in  a  court  held  at  Lambedi  before 
the  arch-biihopf  who  called  to  his  affiflance  fix  other  bifhops« 
The  biihop  of  St.  David^s  appealed  to  the  delegates,  who'affirmed 
the  fentence  of  the  arch-biOiop  ;  and  after  feveral  froidefs  appB- 
cations  to  the  court  of  king's  bench  and  the  faoBfe  of  lords,  he 
was  at  lafl  obliged  to  fubmit  to  the  judgment.  L^  l^.^i. 
I  Bui-n,  £c.  L,  212. 

ing 


i^g  on  thc.bilhop  hiinfclf  who  gnnts  tfaenii  and  iu)t  on  his 
fw?pic^f5  ( n  )»Tbc  prerogative  itfclf  fcems  to  be  derived  from 
the  legati^e  pow^r  formerly  annexed  by  the  popes  to  the  me« 
tiopoUtan  of  Papterbury'^  .  And  we  may  add,  that  the 
jpj^pzl  claim  itfelf  (like  moft  others  of  that  encroaching  fee) 
was  probably  fjct  up  in  imitation  of  the  imperial  prerogative 
galled  priniae  orprimariae  precesj  whereby  the  emperor  cx- 
crcifest  and  hath  immemorially  exercifed  %  a  right  of  nam* 
ing  to  the  firft  prebend  that  becomes  vacant  after  his  accef* 
fioa  10  every  church  of  the  empire  '•  A  right>  that  was  alfo 
exercife4  by  the  crown  of  England  in  the  reign  of  Edward  * 
I  *  i  and  yrhich  probably  gave  rife  to  the  royal  corodies  which 
were  mentioned  in  a  former  chapter  *»  It  Is  likewife  the  pri« 
vilcj^y  i>y  cuflom^  of  the  arch*bi(hop  of  Canterbury^  .to  crown 
the  kings  and  queens  of  this  kingdom  (ta).  And  he  hath  alfo 

W  SbCflDCk  of  Of  tio^t.  !•  fi^m,  fMW  ^dfreces  rtgtM  pratdiSo  Ror 

s  QoUA  cviif^it,  imftr*  tcm,  Z'P^S'     ^^'^^  eonc^tf  dt  caettro  fihat  \   et  d' 
496.  froxintA    tcdtjia    ^axaturM  de  coUm 


y  l>nfitflBe»  y.  So6«     Mod.  Vmt,  '  pratdiBi  tpifeoph  fuam  ipft  R4*riin  ac^ 

ISft.  ttris.  5.  e^tanttritf  refpuiat.    Brtv.  JX  Edw.  U 

s  km^  Wi^Jjtlpttm,  Striiftb  tf^fe^  3  Pryn.  i»64* 

kari  fmtdmmM9hrt§  di  Icsrd  ptnjunem  •  ch.  8.  page  284. 


( 1 1 )  The  coiifeqoeBceiSf  chat  die  arcfa-btihop  never  can  have  more 
than  one  opckm  at  oaco  from  tkc  fiunc  diocefc.  Thefe  options  be- 
comtthe  private  patiooageof  the  arcli*bi(hop,  and  upon  his  death 
are  trapfmiued  to  his  peribnal  reprefenutives  s  or  the  arch-biihop 
nay  dircA  by  his  will,  whom«  upon  a  vacancy,  his  executor  fliall 
prefent  s  which  direction,  according  to  a  decifion  in  the  houfe  of 
lords^  his  executor  is  compellable  to  obferve.  t  Burn.  £c.  L.  226, 
If  a  biihop  dies  daring  the  vacancy  of  any  benefice  within  his  pa* 
trooage,  the  prefenution  devolves  to  the  crown ;  fo  likJewife  if  a 
biihop  dies  after  an  option  becomes  vacant,  and  before  the  arch- 
biihop  or  his  reprefentacive  has  prefented»  and  the  clerk  is  inili* 
(uted,  the  crown  fro  hac  wee  will  be  entitled  to  prefent  to  that 
dignity  or  benefice.  Amh,  101.  For  the  grant  of  the  option  by 
the  bifliop  to  the  arch-blftiop  has  no  efficacy  beyond  the  life  of  the 
biihop. 

(laj.  It  is  faid  that  the  arch-biihop  of  York  has  the  privilege 
^o  crown  the  queen -confort,  and  to  be  her  perpetual  chaplain* 
I  Bum,  E<,  L,  178. 

K  k  a  ^J 
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hj  the  ftatute  25  Hen.  VIII,  c.  ai.  the  power  of  granting 
difpenfations  in  any  cafe,  not  contrary  to  the  holy  fcriptores 
and  the  law  of  God^  where  the  pope  ufed  formeriy  to  grant 
them :  which  is  the  foundation  of  his  granting  fpecial  licen- 
ces, to  marry  at  any  place  or  time,  to  hold  two  lirings,  and 
the  like  (13) :  and  on  this  alfo  is  founded  the  right  he  excr^^ 
cifcs  of  conferring  degrees  (14),  in  prejudice  of  the  two 
univerfitics  *^- 

C  382  ]  The  power  and  authority  of  a  biihop,  befides  the  adminl- 
ftration  of  certain  holy  ordinances  peculiar  to  that  (acred 
order,  confift  principally  in  infpeAing  the  manners  of  the 
people  and  clergy,  and  punilbing  them  in  order  to  refonna* 
tion,  by  ecclefiaftical  cenfures.  To  this  purpofe  he  has  fc- 
veral  courts  under  him,  and  may  vifit  at  pleafure  every  part 
of  his  diocefe.  His  chancellor  is  appointed  to  hold  his  conns 
for  him,  and  to  aflift  him  in  matters  of  ecclefiaftical  law  ; 
who,  as  well  as  all  other  ecclefiaftical  officers,  if  lay  or  mar* 
ried,  muft  be  a  dof^or  of  the  civil  law,  fo  created  in  tame 
univerfity  ^.    It  is  alfo  the  bufinefs  of  a  bifliop  to  inftitutc, 

b  See  the  blihop  of  Cliefter*t  cafe,  Oion.  IJXU      c  Stit  37  Hen.  VIII.  c  17. 

(13)  When  the  domimon  of  ihe  pope  was  ovtrturacd  in  thu 
country,  this  prerogadve  of  difpenfing  mxh  the  canons  of  the 
charch  was  transferred  by  that  ftatute  to  the  arch-biihop  of  Can* 
terbury  in  all  cafes  in  which  difpenfations  were  acculioned  to  be 
obtained  at  Rome ;  but  in  cafes  unaccoftomed,  the  matter  fliall  be 
referred  to  the  king  and  council.  The  pope  coald  have  dilpcnied 
with  every  eccleiiafHcal  canon  and  ordinance.  But  in  fome  of  the 
cafes  where  the  arch-bifhop  alone  has  authority  to  difpenfe,  his  dxf^ 
penfation  with  the  canon,  as  to  hold  two  livings,  muft  be  confirm* 
ed  under  the  great  feal. 

(14)  fiut  althoujgh  the  arch-bifhop  can  confer  all  the  degrees 
which  are  taken  in  the  univeriities,  yet  the  graduates  of  the  two 
univeriities,  by  various  a£b  of  parliament  and  other  regulations, 
are  endded  to  many  privileges  which  are  not  extended  to  what 
is  called  a  Lambeth  .degree :  as,  for  inftance,  thofe  degrees 
which  are  a  qualification  for  a  difpenfadon  to  hold  two  livings,  are 
confined  by  2 1  Hen.  VIII.  c,  1 3.  f.  2^  to  the  two  oniverfities. 

j  and 


Ch.  IX*  ^Persons,  38a 

and  to  dire&  indu£Uon|  to  all  ecclcfiaftical  IiTings  in  his 
diocefe, 

Archbishopricks  and  bifliopricks  may  become  void  by 
death,  deprivation  for  any  very  grofs  and  notorious  crime, 
and  alfo  by  refignation.  AH  refignations  mud  be  made  to 
feme  fuperior  •!.  Therefore  a  bifliop  muft  refign  to  his  me- 
tropolitan ;  but  the  arch-bifhop  can  refign  to  none  but  the 
idnghimfelf(i5)« 

n.  A  DEAN  and  chapter  are  the  council  of  the  bifhop,  to 
aflxfl:  him  with  their  advice  in  afiairs  of  religion,  and  alfo  in 
the  temporal  concerns  of  his  fee  ®.  When  the  reft  of  the 
clergy  were  fettled  in  the  feveral  pariihes  of  each  diocefe  (as 
Jiath  formerly 'been  mentioned),  thefe  were  referved  for  the 
celebration  of  divine  fervice  in  the  bifliop's  own  cathedral ; 
and  the  chief  of  them,  who  prefided  over  the  reft,  obtained 
the  name  of  decanus  or  dean,  being  probably  at  firft  appointed 
to  fuperintend  ten  canons  or  prebendaries. 

All  antlent  deans  are  defied  by  the  chapter,  by  conge  f 
ejllre  from  the  king,  and  letters  miflive  of  recommendation;  in 
the  fame  manner  as  bi(hops(i0):  but  in  thofe  chapters,  that 
were  founded  by  Henry  VIII  out  of  the  fpoils  of  the  diffolved 
inonafteiies(i7}i  the  deanery  is  donative,  and  the  inftallation 

4  Gib£  cod.  821.        •  3  Rep.  75.    Co.  Lit.  103.  jeo.        ^page  113^  114* 

(15)  The  following  are  fome  of  the  popular  di^nflions  between 
ardi-biihops  and  bifliopt.  The  arch-bifliops  have  the  titles  and  (lyle 
of  grace 9  txk^piofi  reverend  father  in  God  iy  divine- fr^vUencei  the 
bilhops  thofe  of  Urd,  and  right  reverend  father  in  God  by  divine 
fer^iJUen*  Arch-biihops  are  inthroned,  inthronixati  \  bifhops  in- 
ftalled. 

(16)  See  a  very  learned  note,  conuuning  a  full  hiftory  of  the 
eledion,  prefenudon,  or  donation  to  deaneries,  by  Mr.  Hargrave 
in  Co.  Litt.  95. 

(17)  The  new  deaneries  and  chapters  to  old  bifhopricks  are 
eight,  vi%,  Canterbury*  Norwich,  Winchefter,  Durham,  Ely, 
Rocheirr,  Worcefter,  and  Carlifle;   and  five  new  Uihopricles 
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ticrtlj  by  the  king's  letters  patent  <•  The  chapter,  cbofifting 
of  canons  or  prebendaries^  are  fometimes  appointed  bj  the  king, 
fometimes  by  the  biihopi  and  fometimes  elected  by  each  other. 

The  dean  and  chapter  are,  as  was  before  qbferreds  the  no- 
tninal  eleftors  of  a  bifliop.  The  bifhop  is  their  ordinary  (18) 
and  immediate  fuperior ;  and  has,  generally  rpeaking,  the 
power  gf  vifiting  them,  and  corrcfling  their  txtcffcs  md 
enormities*  They  had  alfo  a  check  on  the  bUhop  at  com* 
mon  law :  for  till  the  ftatute  32  Hen.  VIO,  e.  18.  his  grant 
or  leafe  would  not  have  bound  his  fucceflbrs,  unleis  con« 
firmed  by  the  dean  and  chapter  K 

Deaneries  and  prebends  may  become  vdd,  like  i  bifiiop* 
tick,  by  death,  by  deprivation,  or  by  rcfigiution  to  cjAcrthfi 
king  ot  the  bifliop  '•  Alfo  I  may  bere  mention  j  ohce  for  all, 
that  if  a  dean,  prebendary »  or  other  fptritnal  petfbn  be  made  a 
bilhop,  all  the  preferments  of  which  he  was  before  pofleflbi 
are  void  ;  and  the  king  may  prefent  to  them  in  right  of  bis 
prerogative  royal.  But  they  arc  not  void  by  the  elcaion, 
but  only  by  the  confecrationj. 

III.  An  arch*deacon  hath  an  eccleflaftical  jnrifdldioni 
immediately  fiibordinate  to  the  bifhop,  throughout  the  whole 
of  his  diocefe,  or  in  fome  particular  part  of  it*  He  is  nfoailf 
appointed  by  the  bifliop  bimfelf  i  and  hath  a  kind  of  epifco* 
pal  authority,  originally  derived  from  the  bifliop,  but  now  in* 

dependent  and  diftin^l  from  his  ^.    He  therefore  vifits  the 

• 

e  Oibf.  cod.  173.  Cfo.  Elis.  54a.  790.  %  Roll.  Abr.  }S^ 

h  Co.  Lit%  103.  .4  Mod.  200.  Salk.  137. 

.     i  Plowd.  49S.  k  I  Bom.  eccl.  Uw.  68,  69* 

j  Bro.  ^r.  /.  frefentatien.  3,   61. 


with  new  deaneries  and  chapters  annexed  were  created^  vrr.  Peter^ 
faorought  Chcflcr,  Glouceller,  Briftol,  and  Oxford.  Har^.O, 
I///.  95.n.  3. 

(18)  The  bifhop  is  generally  called  the  ordinary,  bat  iiarJi' 
itary  has  a  more  extenfive  fignification,  as  it  includes  everj  cede- 
fiadical  judge  who  has  the  regnlar  ^r^iamj  jarifdiaioQ  vj^^' 
ent  of  another,   i  Bum.  Ec.  L.  zz,    Co.  Liu.  344. 
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clergy ;  and  has  his  feparate  court  for  pumilmient  of  ofiend- 
ers  by  fpiritual  ccnfures,  and  for  hearing  all  odier  cattfes  of 
ecdefiiftical  cognizance. 

IV.Thb  rural  deans  are  very  antient  officers  of  the  church  ^^ 
but  almoft  grown  out  of  nfe;  though  their  deaneries  ftill  fub^ 
lift  as  an  ecclefiaftical  divifion  of  the  diocefct  or  archdeacoary. 
Theyfeemtohavebeendeputiesof  the biihop,  planted allround  £  ^84  } 
his  cUocefe^  the  better  to  infpeA  the  condu£i  of  the  parochial 
clergy,  to  inquire  into  and  report  dilapidations,  and  to  examine 
the  candidates  for  confirmation;  and  armed,  in  minuter  mat- 

terS|With  an  inferior  degree  of  judicial  and  coercire  authority"* 

• 

V.  The  next,  and  indeed  the  mod  numerous,  order  of  men 
in  the  fyitem  of  ecclefiaftical  polity,  are  the  parfons  and  vicars 
of  churches :  in  treating  of  whom  I  fhall  firft  mark  out  the 
diftin£lion  between  them  y  ihall  next  obferve  the  method  by 
vrhich  one  may  become  a  parfon  or  vicar ;  ihall  then  briefly 
touch  upon  their  rights  and  duties;  and  (hall,  laftly,  (hew 
how  one  may  ceafe  to  be  either. 

A  PARSON,  perfona  tcckjiaey  is  one  that  hath  full  pofleffion  of 
all  the  rights  of  a  parochial  church.  He  is  called  parfon,  per^ 
fona^  becaufe  by  his  perfon  the  church,  which  is  an  invifiblc 
body,  is  reprefented }  and  he  is  in  himfelf  a  body  corporate, 
'  in  order  to  proted  and  defend  the  rights  of  tlie  church  (which 
he  perfonates)  by  a  perpetual  fucceffion  '.  He  is  fometimes 
called  the  reftor,  or  governor,  of  the  church :  but  the  ap* 
pellation  oiparforij  (however  it  may  be  depreciated  by  fami- 
liar, clownifh,  and  indifcriminate  ufe)  is  the  moil  legal,  molt 
beneficial,  and  mod  honourable  title  that  a  parifli  prieft  can 
enjoy  \  becaufe  fuch  a  one,  (fir  Edward  Coke  obfcrves)  and 
he  only,  is  faid  vicemfeu  perfm^m  eccltfiat  gerere^  A  parfon 
has,  during  his  life,  the  freehold  in  himfelf  of  the  parfonage 
hottfe,  the  glebe,  the  tithes,  and  other  dues.  But  thefe  arc 
fometimes, appropriated :  that  is  to  fay,  the  benefice  is  perpe* 
tually  annexed  to  fome  fpiritual  corporation,  either  (blcM  Jf* 

I  Kenqet.  par.  aodq.  631.  *  Co.  Litt.  300* 
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gregate,  bdng  due  patron  of  the  living ;  which  the  law  eftccms 
cqusMy  capable  of  providing  for  the  fervice  of  the  church,  as 
any  fingle  private  clergyman.  This  contrivances  feemsto  hxn 
fprung  from  the  policy  of  the  monaftic  orders^  who  have  never 
been  deficient  in  fubtile  inventions  for  the  increafe  of  their  ovq 
'{K)wer  and  emoluments.  At  the  firft  eftablifhment  of  pato* 
chial  clergy,  the  tithes  of  the  parUh  were  diftributed  in  a  fott^ 
fold  divifion ;  one  for  the  ufe  of  the  biihop,  another  for  msdn- 
E  385  1  taining  the  fabrick  of  the  church,  a  third  for  the  poor,  and  the 
fourth  to  providfe  for  the  incumbent.  When  the  fees  of  the 
bifliops  became  othcrwife  amply  endowed,they  were  prohibited 
-fromdemandiug  their  ufual  (hare  of  thefetithes,  and  diedififioa 
was  into  three  parts  only.  And  henpe  it  was  inferred  by  the 
inonaileries,  that  a  fmall  part  was  f\ifficient  for  the  officiating 
pried  \  and  that  the  remainder  might  well  be  applied  to  thede 
of  their  own  fratemi^iesi  (the  et^dowment  of  which  was  coor 
ftrued  to  be  a  ^ork  of  die  mod  exalted  piety)  fubje£l  to  the 
burthen  of  Repairing  the  church  and  providing  for  it's  conftant 
fupply.  And  therefore  they  begged  and  bought,  for  maflesand 
obits,  and  fometimes  even  for  money,  all  the  advowfons  with- 
ifi  their  reach,  and  then  appropriated  the  benefices  to  the  ufe 
p{  thpix  qyfn  corporation*  But,  in  order  to  cpmplete  fuch  ap* 
propriatior^  efiip&ually,  the  king's  licence,  and  confent  of  the 
bifliop,  muft  firft  be  obtained :  becaufe  both  ^he  king  and  the 
bifiiop  may  fometime  qt  other  have  an  intereft,  by  lapfe,  in  the 
prefentation  to  the  benefice ;  which  can  never  happen  if  it  be 
^ppropris^Jed  tp  the  ufe  of  a  cprporation,  which  never  dies:  and 
alfo  becaufe  the  Ipw  repofe$  a  confidence  in  them,  that  thej 
fvill  not  confent  to  any  fhing  (hat  (hall  be  to  the  prejudice  of 
the  church*  The  confent  of  the  patron  alfo  is  necefiarilj  im« 
plied,  becaufe  (as  w^s  before  obferved)  the  appropriation  can 
\k  originally  made  to  none,  but  to  fuch  Spiritual  corporatiooi 
as  is  alfo  the  patron  of  this  church ;  the  whole  being  indeed 
nothing  elfe,  but  an  allowance  for  the  patrons  to  retain  the 
tithes  and  glebe  in  their  own  hand^,  without  prefenting  anf 
plerk|  they  th^mfelves  undertaking  to  provide  for  the  ferrice 
of  the  church  <>•     When  the  appropriation  is  thus  made,  the 

•  Plowd.  496— 500. 
■  *  appropriat05 
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appropriators  and  didr  fucccfliffs  are  peipetaal  parlbns  of  the 
cbiurch ;  and  muft  fue  and  be  fued,  in  all  matters  ccMiccniiiig 
the  li^ts  of  the  chorcfaj  by  the  name  of  parfons  K 

This  appropriadon  may  be  fevered^  and  the  chorch  be* 
come  dllappiopriate^  two  ways :  as^  firft,  if  the  patron  or 
appropiiator  prefents  a  clerk,  who  is  inftituted  and  indufled 
to  the  parfonage:  for  the  incumbent  fo  inftituted  and  indu£bed  [  386  1 
is  to  aU  intents  and  purpofes  complete  parfon  j  and  die  appro- 
priationy  being  once  fevered,  can  never  be  re-united  again, 
unlefs  by  a  repeddon  of  the  fame  folemnitics  ^.  And,  when 
the  clerk  fo  prefented(  I9}is  diftin£l  from  the  vicar,  the  redory 
thus  vefted  in  him  becomes  what  is  called  zjine^ure  {20)  \ 
)>ecaufe  he  hath  no  cure  of  fouls,  having  a  vicar  under  him 
to  whom  that  cure  is  committed '.  Alfo,  if  the  corporation 
which  has  the  appropriation  is  diflblved,  the  parfonage  be- 
comes difappropriate  at  common  law ;  becaufe  the  perpe- 
tuity of  pejfon  is  gone,  which  is  nccelTary  to  fupport  the 
appropriation. 

In  this  manner,  and  fubje£i  to  thefe  conditions,  may  appto- 
priadons  be  made  at  this  day  (a  i }:  and  thus  were  moft,  if  not 

P  Hob.  307.  '  Sine>cai«s  might  alfo  be  created  bf 

%  Co.  Litt.  ffif  other  means.    %  Burn.  ecd.  law.  347. 

(19)  The  Editor  conceives  that  there  is  no  aathority  or  reafoa 
-to  fappofe*  that  the  appropriator  can  thus  create  a  finecure  re^or. 

Sat  if  ^e  appropriator  or  impropriator  ibould,  either  by  defign 
or  miHake^  prefent  his  clerk  to  the  parfonage^  it  is  held«  that  the 
yicarage  will  ever  afterwards  be  diiTolvedj  and  the  incumbent  will 
be  entitled  to  all  the  tithes  and  dues  of  the  church  as  redlor,  IVai/l 
(.  17.     2  ^,  Ah.  338. 

(20)  Wherever  a  reftor  and  vicar  are  prefented  and  inlKtuted  to 
|he  fame  benefice^  the  rector  is  excufed  all  duty,  and  has  what  is 
Droperly  called  a  finecure.  But  where  there  is  only  one  incum- 
bent, the  benefice  is  not  in  law  a  finecure*  though  there  (hould  be 
peither  a  church  nor  any  inhabitants  within  the  parifti. 

(21)  It  farely  maybe  queAioned  whether  fuch  a  power  an/ 
longer  exifts ;  it  cannot  be  fuppofed  that,  ^t  this  day,  the  inha« 
bUaDt$  of  a  parifh,  who  had  been  accullomcd  to  pay  their  tithes 

to 
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all,  of  the  appropriations  at  prefent  exifting  originaUy  mtdt ; 
.being  annexed  to bifhoprickSi  prebendSi  religious  boufesi  nay 
even  to  nunneries,  and  certain  miliury  orders,  all  of  wlikh 
were  fpiritual  corporations*  At  the  difTolutlon  of  monaftcries 
by  ftatutes  27  Hen,  VIII.  c.  28.  and  31  Hen.  VIII.  c.  13. 
the  appropriations  of  the  feveral  parfonages,  which  belonged 
to  thofe  refpe£tive  religious  houfes,  (amouoting  to  more  than 
one  third  of  all  the  pariihes  in  England ')  would  have  been  by 
the  rules  of  the  common  law  difappropriated ;  had  not  a 
claufe  in  thofe  ftatutes  intervened,  to  give  ^em  to  the  king 
in  as  ample  a  manner  as  the  abbots,  is^c.  formerly  held  the 
fame,  at  the  time  of  their  diflblution.  This,  though  perhaps 
fcarcely  defenfible,  was  not  without  example ;  for  the  fame 
was  done  in  former  reigns^  when  the  alien  priories  (that  is, 
fuch  as  were  filled  by  foreigners  only)  were  diflblved  and 
given  to  the  crown  *.  And  fromthefe  two  roots  have  fpmng 
all  the  lay  appropriations  or  fecular  parfonages,  whicli  we 
now  fee  in  the  kingdom  \  they  having  been  afterwards 
granted  out  from  time  to  time  by  the  crown  \ 

r  387  ]      These  appropriating  corporations,  or  religious  hoaies, 
were  wont  tp  depute  one  of  their  own  body  to  perform  divine 

•  Sdd.  review  of  dth.  c*  9 .    Spclm .  £iy  t,  theie  are  now  called  inpn>priadoai. 

Apology.  35.  at  being  im^rvferij  in  the  bands  of  kj. 

t  2  lort.  5S4. 

V  SirH.  Spclman  (of  tithes,  c.  29.) 


to  their  olHciating  miniilcr*  could  be  compelled  to  transfer  them  to 
an  ecdefiaftical  corporation,  to  which  they  might  perhaps  be  pcr- 
fedl  (Ir angers.  Appropriations  are  faid  to  have  originated  from 
an  opinion  inculcated  by  the  monks,  that  tithes  and  obladonss 
though  piiyable  to  fome  churchy  yet  were  an  arbitrary  difpofition 
of  the  donor,  who  might  give  them,  as  the  reward  of  religioQs 
fervice  -done  to  him,  to  any  perfon  whatever  from  whom  he  re« 
eei.ed  that  fervice.  i  Burn,  Ec.  L,  63.  And  till  they  had  got 
complete  pofleflion  of  the  revenues  of  the  church,  they  fpared  do 
pains  to  recommend  themfelves  as  the  moll  deferving  obje^  of 
the  gratitude  and  bencfaftion  of  the  parifh.  There  probably  hare 
been  no  new  appropriations  ficce  the  diflblution  of  monafteries. 

fervice. 
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fervice,  and  adminider  the  facraments,  in  thofe  parUhes  of 
which  the  fociety  was  thus  the  parfon.  This  officiating 
miniftcr  was  in  reality  no  more  than  a  curate^  deputfi  or  ticc«> 
gcrcnt  of  the  approprbtor,  and  therefore  called  vicariui  or 
wear.  His  ftipend  was  at  the  difcretion  of  the  appropriator^ 
who  was  however  bound  of  common  right  to  find  fomebddy^ 
fin  tin  de  temporalibusj  epifcvpo  de  fpiritualibus^  deheat  nfpanm 
dere  ^.  But  this  was  done  in  fo  fcandalous  a  mannerj  and  the 
parUhes  fuflfeted  fo  much  by  the  negled  of  the  appropriators^ 
that  the  legiilature  was  forced  to  interpofe :  and  accordingly  it 
H  enabled  by  ftatute  15  Ric.  II.  c.  6.  that  in  all  appropriations 
of  churches,  the  diocefan  blftiop  Ihall  ordain  (in  proportion  to 
the  value  of  the  church)  a  competent  fum  to  be  diftributed 
among  the  poor  parifbioners  annually ;  and  that  the  vicarage 
fliallbe/Jf^w/Z^endowed.  It  feems  the  parifh  were  frequently 
fufoers,  not  only  by  the  want  of  divine  fervice,  but  alfo  by 
withholding  thofe  alms,  for  which,  among  other  purpofes,  the 
payment  of  tithes  was  originally  impofed:  and  therefor  in  tUs 
%Bl  a  penfion  is  direded  to  be  diftributed  among  the  poor  pa« 
rochians,  as  well  as  a  fufficient  ftipend  to  the  vicar.  But  he^ 
\>eing  liable  to  be  removed  at  the  pleafure  of  the  appropriator^ 
was  not  likely  to  infift  too  rigidly  on  the  legal  fufficiency  of 
the  ftipend :  and  therefore  by  ftatute  4  Hen.  IV.  c.  i  a.  it  is 
ordainedi  that  the  vicar  fhall  be  a  fecular  perfon,  not  a  mem- 
ber of  any  religious  houfe  \  that  he  ftiall  be  vicar  perpetual^ 
Slot  removably  at  the  caprice  of  the  monaftery  \  and  that  he 
4haU  be  canonically  inftituted  and  indudcd,  and  be  fufficient- 
ly  endowed,  at  the  difcretion  of  the  ordinary,  for  thefe  three 
exprefs  purpofes,  to  do  divine  fervice,  to  inform  the  people, 
tind  to  keephofpitality  (22).  The  endowments  in  confequence 

w  Seld.  tich.  c.  il  i. 


(21)  From  this  aft  we  nay  date  the  origin  of  the  prefent  vicar* 
ages ;  for  before  this  time  the  vicar  was  nothing  more  than  a  tern* 
porary  curate,  and  when  the  church  was  appropriated  to  a  monaf- 
tery, he  was  generally  one  of  their  own  body,  that  is,  one  of  the 
regular  dcrgy;   for  the  monks  who  Vc9^ficundum  ngulas  of 

their 
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cf  thefe  ftatates  have  ufuallj  been  by  a  portion  of  the  glebe, 
or  landj  belonging  to  the  parfonage^  and  a  particular  Ihare  of 
the  tithes^  which  the  appropriators  found  it  mod  troubleibme 
C  388  ]  ^^  colled,  and  which  are  therefore  generally  called  privy  or 
fmall  tithes  j  the  greater,  or  predial,  tithes  being  (till  referr- 
ed to  their  own  ufe.  But  one  and  the  fame  rule  was  not  ob- 
ferved  in  the  endowment  of  all  vicarages.  Hence  fome  are 
snore  liberally,  and  fome  more  fcantily,  endowed :  and  hence 
the  tithes  of  many  things,  as  wood  in  particulari  are  in  Cosak 
pariihes  re£lorial,  and  in  fome  vicarial  tithes. 

The  diilin£tion  therefore  of  a  parfon  and  near  is  this  z 
the  parfon  has  for  the  moft  part  the  whole  right  to  all  the 
ecdefiaftical  dues  in  his  parifli ;  but  a  vicar  has  generally  an 
appropriator  over  htm^  entitled  to  the  beft  part  of  £he  profits, 
to  whom  he  is  in  effed  perpetual  curate,  with  a  (landing 
falary  (23 }•    Though  in  fome  places  the  vicarage  has  been 

• I    ■   I     I  L      «     ■■■■      ■    »PW       — I  ■    ■  ^>^— — i|— ^Nl—  I    — — — ^— ^ 

their  refpeftive  houfes  or  fodeties,  were  denominated  regular  clei^» 
in  contradiftinAion  to  the  parochial  clergy,  wJio  performed  thrir  mi. 
niftry  in  the  world  sn/e€ulo,  and  who  from  thence  were  called  feciilar 
clergy.  All  the  tithes  or  dues  of  the  church  of  common  right  bc« 
101%  (o  the  re^or,  or  to  the  appropriator  or  impropriator,  who  have 
the  fame  rights  as  the  re£lor ;  and  the  vicar  is  entitled  only  to  that 
portion  which  is  expreSed  in  his  endowment,  or  what  his  predecef* 
fors  have  immemorially  enjoyed  by  prefcripdon,  which  b  equiva- 
lent to  a  grant  or  endowment.  And  where  there  is  an  endowment  hm 
may  recover  all  that  is  contained  in  it ;  and  he  may  ftill  retain  what 
he  and  his  predecefTors  have  enjoyed  by  prefcription  thoagh  not  ex» 
prefledin  it;  for  fuch  a  prefcription  amounts  to  evidence  of  another 
coofiftent  endowment.  Thefe  endowmenu  frequently  inveft  the 
vicar  with  fome  part  of  the  great  tithes ;  therefore  the  word j  rec- 
torial and  vicarial  tithes  have  no  definite  fignificadon.  But  great 
and  fmall  tithes  are  technical  terms,  and  which  are,  or  ought  to 
be,  accurately  defined  and  diftinguiihed  by  the  law. 

(23)  A  vicar,  from  what  has  been  advanced  in  the  preceding 
page  and  note,  muft  necelTarily  have  an  appropriator  over  him,  or  a 
fmecure  re£tor,  who  in  fome  books  is  confidered  and  called  an 
appropriator.  Of  benefices,  fome  have  never  been  appropriated  ; 
confcquentiy  in  ^ofe  there  can  be  no  vicar,  and  the  incumbent  is 
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confideniblf  augmented  by  a  large  ihare  of  the  great  tithes  ;* 
which  augmentations  were  greatly  af&fted  by  the  ftatute  29 
Car.  II.  c.  8.  ena£led  in  favour  of  poor  vicars  and  curates^ 
which  rendered  fuch  temporary  augmentations  (when  made 
by  the  appropriators)  perpetual. 

Tm  method  of  becoming  a  parfon  or  vicar  is  much  tho 
fame.  To  both  there  are  four  requifites  neceflary:  holy  or- 
ders; prefentation;  inftitution;  and  indudiion.  The  method 
of  conferring  the  holy  orders  of  deacon  and  prieft^  according  tQ 
^e  liturgy  and  canons  ^,  is  foreign  to  the  purpofe  of  thefe  com« 
mentaries ;  any  farther  than  as  they  are  necelTary  requifites  to 
make  a  complete  parfon  or  vicar*  By  common  law,  a  deacon^ 
of  any  age,  might  be  inftituted  and  indudied  to  a  parfonage  or 
vicarage:  but  it  was  ordained  by  ftatute  13  Eliz.  c*  I2.  that 
no  perfon  under  twenty-three  years  of  age,  and  in  deacon's 
orders,  ihould  be  prefented  (o  any  benefice  with  cure ;  and  if 
he  were  not  ordained  prleft  within  one  year  after  his  induo* 
tion,  he  ihould  be  tpfofoEio  deprived :  and  now,  by  ftatute 
13  &  14  Car.  II.  c.  4.  no  perfon  is  capable  to  be  admitted  to 
any  benefice,  unlefs  he  hath  been  firft  ordained  a  prieft  (24)  ^ 
and  then  he  is,  in  the  language  of  the  law,  a  clerk  in  orders* 
But  if  he  obtains  orders,  or  a  licence  to  preach,  by  money  or 

'  Sec  s  Burn.  eccl.  law.  103. 


re£lor,  and  entitled  to  all  the  dues  of  the  church.  Some  were  ap- 
]>ropriated  to  fecular  eccleiiaflical  corporations,  which  appropri* 
ations  ftill  exift,  except  perhaps  fume  few  which  may  have  been 
dtflblved ;  others  were  appropriated  to  the  houfes  of  the  regular 
clergy ;  all  which  appropriations,  at  the  diflbiution  of  monafteries, 
were  transferred  to  the  crown ;  and  in  the  hands  of  the  king  or  hit 
grantees  are  now  called  impropriations :  but  in  Tome  appropri-' 
ated  churches  no  perpetual  vicar  has  ever  been  endowed  ;  in  that 
cafe  the  oiEdating  minifter  is  appointed  by  the  appropriator  or  im« 
propriator,  and  is  called  a  perpetual  curate. 

(24)  By  canon  34*  no  one  fhali  be  admitted  to  the  order  of  a 
deacon  till  he  be  twenty,  three  years  old  ;  and  by  that  canon,  and 
alfo  by  13  Eliz.  c.  12.  no  one  can  take  the  order  of  a  prieft  tiU  hQ 
\t  full  four  and  twenty  years  old,   j  Burn,  Ec,  L.  27. 

corrupt 


^oiTttpt  pn£ti<e»  ( vhich  feeo>«  to  be  the  troct  though  not  th; 
^onunon,  notion  of  fimony )  the  perfon  giving  fuch  orders  £or*> 
fcits  y  40  /•  and  the  perfon  receiving  10  /.  and  is  incapabk  o£ 
§nj  ccdcfiaftical  preferment  for  feven  years  afterwards. 

Any  clerk  may  be  prefcntcd  •  to  a  parfonagc  or  vicarage; 
diat  189  the  patron,  to  whom  die  advowfbn  ci  the  church 
belongs,  may  offer  his  cleric  to  the  bifliop  of  the  diocefe  to  be 
inftitttted.  Of  advowfons,  or  the  right  of  prcfentatioo,  being 
afpecies  of  private  property,  we  (hall  find  a  more  coovemeat 
fdace  to  treat  in  the  fecond  part  of  thefe  commentaries.  But 
when  a  clerk  is  prefented,  the  bifhop  may  refitfe  faun  uponmaay 
accounts.  As,  I.  If  the  patron  is  excommunicated,  and  le* 
mains  in  contempt  forty  days*.  Or,  2.  If  the  clerk  be  unfit  ^  1 
which  unfitnefs  is  of  feveral  kinds.  Firft,  with  regard  to  hm 
perfon;  as  if  he  be  a  baltard(i5),  an  outlaw,  an  ezcommiiBft* 
cate,  an  alien,  under  age,  or  the  like^.  Next,  with  regard  to  lua 
faith  or  morals  9  as  for  any  particular  heiefy,  or  vice  that  is 
malum  in  ft :  but  if  the  biihop  alleges  only  in  generals,asthatlic 
lAfcUfmaticus  inveteratusy  or  objects  a  fault  that  is  nudum  ptrM^ 
Utum  merely,  as  haunting  taverns,  playing  at  unlawful  games» 
or  the  like }  it  is  not  good  caufe  <^  ref ufal  ^.  O,  laftly,  die 
clerk  may  be  unfit  to  difcharge  the  paftoral  office  for  want  of 
learning.  In  any  of  which  cafes  the  bifhop  may  tefufe  the  clerk. 
In  cafe  the  refufal  is  for  hcrcfy,  fchifm,  inability  of  learnings  or 
other  matter  of  eccleriaftical  cognizance,  there  the  bifliop  mud 
give  notice  to  die  patron  of  fuch  his  caufe  of  refufal,  who, 
being  ufudly  a  layman,  is  not  fuppofed  to  have  knowledge 

'  r  StJit.  31  Blis.  c.  6.  ^  Glanv.  /.  13*  r.  20. 

.  «  A  lajrmto  may  airo  be  prefented ;  «  £  Roll.  Abr.  3  56.    s  Inft.  63z« 

but  be  muft  take  pricft'f  ocderi  before  Sut.  3  Ric.  11.  c,  3.   7  Ric  II.  c  is. 

hit  admiflion.  ^   t  Burn.  103.  ^  5  Rep.  38. 
a  %  RoU.  Abr.  355. 

(aj)  Though  this  be  dalTed  in  the  books  among  the  canfcs  of 
refufaU  yet  fuch  is  the  liberality  of  the  prefeut  times,  that  no  one 
need  apprehend  that  his  preferment  would  be  impeded  by  the 
kicentinence  of  his  parents,  or  by  any  demerit  but  his  own* 
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of  it ;  elfe  he  cannot  prefent  by  lapfe :  but,  if  tbe  cade  be 
lemporal,  there  he  is  not  bound  to  give  notice  *• 

If  an  adion  at  law  be  brought  by  the  patron  againft  the  [  390  ] 
bifhop  for  refufing  his  clerk,  the  biihop  mud  aflign  the  caufe. 
If  the  caufe  be  of  a  temporal  nature  and  the  fsi£t  admitted* 
(as,  for  inftance,  outlawry)  the  judges  of  the  king's  courts 
muft  determine  it's  validity,  or,  whether  it  be  fufficicnt  caufe 
of  refufah  but  if  the  h€t  be  denied,  it  muft  be  determined 
by  a  jury.  If  the  caufe  be  of  a  fpiritual  nature,  (as,  herefy* 
particularly  alleged)  the  fa£l  if  denied  fhali  alfo  be  deter- 
mined by  a  jury ;  and  if  the  h€t  be  admitted  or  found,  the 
court  upon  confultation  and  advice  of  learned  divines  (hall 
4ecide  its  fufiiciency  ^  If  the  caufe  be  want  of  learning,  the 
bifliop  need  not  fpecify  in  what  points  the  clerk  is  deficient* 
but  only  allege  that  he  is  deficient^:  for  the  ftatute  9  £dw.  11. 
ii.  I.  c.  13.  is  exprefs,  that  the  examination  of  the  fitnefs  of 
;^  perfon  prefented  to  a  benefyce  belongs  to  the  ecclefiaftical 
judge.  But  becaufe  it  would  be  nugatory  in  this  cafetode« 
mand  the  reafon  of  refufal  from  the  ordinary,  if  the  patron 
were  bound  to  abide  by  his  determination,  who  has  already 
pronounced  his  clerk  unfit ;  therefore,  if  the  bifliop  returns 
the  clerk  to  be  minus  fuffciens  in  liuratura^  the  court  fliall  write 
to  the  metropolitan*  to  re-examine  him,  and  certify  his  quali- 
fications ;  which  certificate  of  the  arch-bifliop  is  final  ^. 

iFthebifhop  hath  no  objeftions,  but  admits  the  patnm'spre- 
fentation,  the  clerk  To  admitted  is  next  to  be  inftitmedby  him; 
which  is  a  kind  of  inveftiture  of  tbe  fpiritual  part  of  the  bene- 
fice :  for  by  inftitution  the  care  of  the  fouls  of  tlie  parifli  is 
committed  tothe  charge  of  the  clerk.  When  a  vicarisinftitutcd, 
he  (befidcs  the  ufual  forms)  takes,  if  required  by  the  bifliop  (26}, 
an  oath  of  perpetual  rcfidence ;  for  tlie  maxim  of  law  is* 

«  a  Inft.  632.  I  3  Rep.  .58.     3  Le?.  3x3. 
fftlnft.  632.  fc  2  Inft.  631. 
( 

(26)  It  does  not  appear  that  the  bifliop  can  difpenfe  with  the 
vicar's  oath,  which  is,  that  he  will  be  rcfidcnt  upon  his  vicarage, 
onlefs  difpenfed  withal  by  his  diocefan,    1  Bum,  Ec.  L*  14^. 
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that  vkarius  mn  habet  vicarium :  and^  as  the  non-feGdcnce  oC 
the  appropriators  was  the  caufe  of  the  perpetual  eftablifliment 
of  vicarages,  the  law  judges  it  very  improper  for  them  to  defeat 
the  end  of  their  conftitution,  and  by  abfence  to  create  the  very 
C  39^  1  mifchief  which  they  were  appointed  to  remedy :  efpecially  a9« 
if  any  profits  are  to  arife  from  putting  in  a  curate  and  living 
at  a  ditlance  from  the  parifli,  the  appropriator^  who  is  the  real 
parfon,  has  undoubtedly  the  elder  title  to  them.  When  the 
ordinary  Is  alfo  the  patron^  and  confers  the  living,  the  prefcnt- 
ation  and  inftitution  are  one  and  the  fame  z€t^  and  are  called 
%  collation  to  a  benefice.  By  inftitution  or  collation  the  church 
is  full|  fo  that  there  can  be  no  frefli  prefentation  till  another 
vacancy,  at  lead  in  the  cafe  of  a  common  patron ;  but  the 
church  is  not  full  againft  the  king,  till  indu6lion :  nay,  even 
if  a  clerk  is  inftituted  upon  the  king's  prefentation,  the  crown 
may  revoke  it  before  indu£lion,  and  prefent  another  clerk  ^ 
Upon  inftitution  alfo  the  clerk  may  enter  on  the  parfonage 
houfe  and  glebe,  and  take  the  tithes  \  but  he  cannot  grant  or 
let  them,  or  bring  an  a63bion  for  them,  till  induAion. 

Induction  is  performed  by  a  mandate  from  the  bifliop  to 
the  arch-deacon,  who  ufually  ifTues  out  a  precept  to  other 
clergymen  to  perform  it  for  him«  It  is  done  by  giving  the 
clerk  corporal  pofieflion  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like  %  and  is  a  form 
required  by  law,  with  intent  to  give  all  the  parilhioners  due 
notice,  and  fufficient  certainty  of  their  new  minifter^  to 
whom  their  tithes  are  to  be  paid.  This  therefore  is  the  in* 
.  veftiture  of  the  temporal  part  of  the  benefice,  as  inftitution 
is  of  the  fpiritual.  And  when  a  clerk  is  thus  prefented,  in* 
ftituted,  and  induded  into  a  re£lory,  he  is  then,  and  not  he* 
fore,  in  full  and  complete  pofleflion,  and  is  called  in  law/er* 
fona  imperfonata^  or  parfon  imparfonee  \ 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ecclefiaf> 
tical  dues,  fall  more  properly  under  the  fecond  book  of  thcfe 
commentaries :  and  as  to  his  duties,  they  are  principally  of 
ecciefiaftical  cognizance  \  tbofe  only  excepted  which  are  laid 

'  Co«  Lict  344.  k  Co.  Lict.  300. 
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•upon  him  by  ftatiite;  And  thofe  are  indeed  fo  numeroQs,  that 
it  is  impra£licable  to  recite  them  here  with  any  tolerable 
condfcnefs  or  accuracy.  Some  of  them  we  may  remark,  as  they  C  392  J 
-arife  in  the  progrefs  of  our  inquiries^  but  for  the  reft  I  muft 
refer  myfelf  to  fuch  authors  as  have  compiled  treatifes  ex^ 
prefsly  upoh  this  fubje^l  K  I  fhall  only  juft  mention  the  ar- 
ticle of  I'efidence,  upon  the  fuppofition  of  which  th^  law  doth 
ftile  evety  parochial  minifter  an  incumbent.  By  ftatute  a  I 
Hen.  VIII.  c.  13.  perfons  wilfully  (27)  abfenting  thcmfelves 
from  their  benefices,  fo^oxle  month  together j  or  two  months 
in  the  year^  incur  a  penalty  of  5/.  to  the  king,  and  5  A  to  an^ 
perfon  that  will  fue  for  the  fame^aS):  except  chaplains  to  the 
king,  or  others  therein  mentioned  ^,  during  their  attendance 
in  the  houfhold  of  fuch  as  retain  thcm(29) :  and  alfo  except  ^ 

I  Thefe  are  rery  numerous :  but  thete  Dr  Waifon,  but  cottfplled  bf  Mr  PUce 

are  fe\v  which  can  be  relieJ  on  with  cer-  $.  b'arriiter. 
.  tiinty.     Among  thefe  are  biAop  Gib«  »  Stat,  as  Hen.  VIII.  c.  i6.  f  3 

Iba 's  codt*^  Dr  Bum's  ealffiafiUal  /aw,  Ken .  VI 1 1,  c .  2 <3 . 
and'  the  earlier  editioos  ot  the  clergy^  «  Stit.  aS  Hea4  Vllti  c.  tji 

m^a*s  Arw>  publiihed  noJer  the  name  of 

»■    '  ■'"  ■     .    ■   I      I.  I     ■  ■  ■      I     ^   I    I    ,     ,1     ,r 

.  (27)  lii  health,  or  any  irievitable  abfence,  is  an  exemption  from 
Che  penalties  of  this  Hatuce.     Gii/,  Cgd*  887. 

(28}  This  ft^cute  mult  be  put  in  fuit  by  i  common  informer 
within  a  year,  of  by  the  king  within  tvvo  years,  fo  that  12 
JjenahiSs;  dr  i  20  /.  may  be  fecovefed  at  once  by  a  fubjedk  for  himfelf 
iind  the  king,  oi  the  king  may  recover  at  oiice  aj  penalties,  or 
igO  /.  (See  4  vol.  308.)  But,  independent  of  this  iiatute,  the  bifliopi 
In  his  court  may  compel  the  feiidence  of  all  clergy,  who  have  tlut 
cure  or  cire  of  foiils  within  his  diocefe.  3  Burn.  Ec.  aSx.  Gi^ 
tSj,  This  (latute  is  not  confined  to  parfonages  and  vicarage9»  boa 
extends  {0  all  archdeaconries,  deanries^  and  dignities  in  cathedral 
Mnd  collegiate  churches.  THofe  ^ho  have  two  benefices  or  dignU 
ties,  lipoii  eacii  of  which  refidence  is  required y  mull  feiide  upon 
6ne  or  the  otiitr.  But  it  has  lately  been  decided,  that  the  iacanif* 
bent  of  an  augmented  curacy  cannot  be  proifecuted  under  th^ 
^tute  for  the  penalties  of  non-fdidence.     4  Ti  R.  665. 

(29]  The  king  can  give  a  lioence  to  his  ehaplaint  for  doh^tca 
iidence,  even  whilft  tbey  do  not  attend  his  houfshold  |  but  th# 
ctiaplains  of  noblemen  are  6nly  excufed  during  their  aQual  attend* 
aoce  upon  their  lords  or  ladies«    3  Jiurn.  £ic.  L,  290* 

Vol.  I,  H  ^ 
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all  he^s  of  houiH  miigiftnteS'(3o)y  and  proicBbrs  in  die 
univerfitiesy  and  all  ftudents  under  forty  years  of  age  refiding 
there,  bonajide^  for  ftudy.  Legal  rdldeaee  is  not  only  in  the 
parifb,  but  alfo  in  the  {>aribnage  houfe^  if  tibete  be  one :  bx  it 
faath  been  rcfolvedS  that  the  flatute  intended  refidence,  not 
4>nly  for  fcrving  the  cure,  and  for  hofpitality ;  but  alfo  ibr 
mwitaining  die  houfe,  that  the  fucceflbr  alfo  may  keep  iiof- 
{ntality  there:  and,  if  there  be  no  paribnage  houfe,  it  hath  been 
iiolden  that  the  incumbent  is  bound  to  hire  one,  in  the  fame 
mt  fome  neighbouring  pariih  (3 1 )» to  anfwer  for  the  purpofes 
of  refidence.  For  the  more  effe£lual  promotion  of  which  im- 
portant duty  among  the  parochial  clergyt  a  proyifion  is  made 
by  the  ftatute  17  Geo.  III.  c.  53.-  for  raifing  money  upan 
ecclefiaftical  beueficesj  to  be  paid  off  by  aanually  decreafing 

•  6  Rep,  «i. 


(30)  Viz.  the  chancellor,  vice-chancellor,  commiflkry,  doAors 
of  the  chai^,  (/'.  e.  dodors  who  ufed  to  prefide  in  the  public 
fchools,)  and  readers  of  leflares  ;  and  under  this  defcripdon  only, 
ean  profeflbrs  claim  an  exemption  from  refidence. 

(31)  It  has  been  decided,  by  the  court  of  king's  bench,  that 
even  where  there  is  no  parfonage  houfe,  the  incumbent  b  bound 
to  r^fide  within  the  parifh.  Cowp,  429,  If  a  clergyman  bad  one 
benefice  with  a  parfonage.houfe,  and  another  benefice  without  a 
houfe,  the  Editor  conceives  that  he  is  not  bound  to  reiide  in  that 
pariih  in  which  there  is  a  houfe,  for  more  important  duties  may 
impel  him  to  reiide  within  the  parifh  where  there  is  no  houfe ; 
and  that  fuch  reiidence  would  exempt  him  from  the  penalties  of 
^e  datute.  But  where  the  archdeacon  of  St.  Alban's  had  the 
fifing  of  Bafhey  within  his  archdeaconry,  to  which  living  there  is 
a  parfonage-houfe  belonging,  and  he  refided  in  the  panfli  of 
'Bnifaey,  hot  not  in  the  parfonage-houfe ;  it  was  held  by  the  court 
«f  king's  bench,  that  he  was  iiifajcdl  to  the  penalties  of  noD*re£- 
'denOe,  though  he  was  living  within  the  limits  of  his  archdeaconry, 
to  which  dignity  there  is  no  houfe  appurtenant.  5  Burr.  272a.  IT 
then  the  Editor's  opinion  be  well  founded,  the  deciiion  muil  have 
beeff  different,  if  he  had  refld^d  in  any  other  part  of  his  arch- 
deaconry out  of  the  pa;ith  of  Sulhcy. 

inflaI]me|ttS| 
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inftallmentSj  and  to  be  expended  in  rebuilding  or  repairiHg 
ihi;  houfes  belonging  to  fuch  benefices  (32). 

We  have  fcen  that  there  13  bnt  one  wsiy,  whereby  one  may 
become  a  parfon  or  viear:  there  arc  many  ways,  by  which  one 
may  ceafe  to  be  fo.  i«  By  death,  a.  By  ceflion,  in  taking 
another  benefice.  For  by  ftatute  ai  Hen.  VIII.  c.  13.  if  any 
one  having  a  benefice  of  8  Lperannum^  or  upwards  (accord* 
ing  to  the  prefent  valuation  in  the  king's  books  <*,)  accepts 
any  other,  the  firft  fliall  be  adjudged  void,,  unlefs  he  obtains 
a  ^penlation  (33),  which  no  one  is  entitled  to  have,  but  this 

f  Cro.  Car.  456. 

(3  2)  This  a&  enables  the  bcumbent,  when  there  is  no  parfoDtge- 
hoafe,  or  where  it  is  fo  ruinous  as  not  to  be  repaired  with  one  year'9 
income  of  the  livings  to  borrow*  with  the  confent  of  the  patron 
and  ordinary,  upon  mortgage  of  the  revenue  of  the  living,  a  fum 
not  exceeding  two  years  clear  value,  to  be  laid  out  in  repairs^ 
building,  or  the  purchafe  of  a  houfe.    The  intereft  of  the  money 
borrowed*  is  to  be  repaid  by  the  incumbent  yearly,  and  5  per 
€tnt.  of  the  original  fum;  or  10/.  perteta.  if  he  does  notrefide 
twenty  weeks  within  a  year.     And  where  the  income  is  100/.  a 
year,  and  the  incumbent  does  not  refide  twenty  weeks  within  a 
year,  the  patron  and  the  ordinary  are  empowered  to  undertake  thb 
without  his  confent.     The  governors  of  queen  Anne's  bounty  may 
lend  money  upon  fuch  mortgages,  at  4  /.  per  cent,  interefl ;  and 
100/.  upon  a  living  under  j^Ltl  year,  without  any  intereil.     Col- 
leges and  other  corporations  may  lend  money  for  this  purpofe  upon 
their  own  livings,  without  interefl.     For  forms  and  mode  of  pro* 
ceeding,    confult  the  ftatute  at  large.     It  is  very  remarkable 
that,  under  this  a£l,  the  money  borrowed  was  diredted  to  be  dif* 
charged  by  paying  5  /.  per  cent,  yearly  upon  the  principal  remain- 
ing due ;  the  confequence  was,  that  it  would  have  been  diminifhed 
by  decreaiing  inflallments,  which  would  have  produced  an  infinite 
feries,  or  the  whole  could  never  have  been  paid.     And  it  required , 
another  aft,  the  2 1  Geo,  III.  c.  66,  which  was  pafTcd  merely  for 
the  purpofe,  to  correft  this  palpable  blunder,  by  which  flatute,  the 
original  fum  mud  be  paid,  as  ftated,  at  tlie  fartheH,  within  twenty 
years. 

(33)  But  both  the  livings  muft  have  cure  of  fouls ;  and  the  fta- 
tute exprefsly  excepts  deaneries,  archdeaconries,  chancellor ftxips^ 

L 1  a.     -^  ucafurehhips^ 
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ehaplutn  ($4)  of  the  king  and  others  therein  fnendoned,  the 
brcthreti  and  the  fena  of  lords  and  knights  (3  5 )» and  doners  and 

treafurcrdiipsf  chaDter(hips»  prebends,  and  finecuie  redories;  a 
'^ifpenfauon  in  this  cafe  can  only  be  granted  to  hold  one  benefice 
Inore,  ekcept  to  clerks^  who  are  of  the  privy-coancil,  who  may  hdd 
fiifee  by  difpetifation.  By  the  canon  Iaw»  no  perfon  can  hold  a 
fecond  inconnpatible  benehce  withooc  a  difpenfatton ;  and  in  that 
eafe,  if  the  firft  is  nnder  8  /.  fer  annum,  it  is  fb  far  void  that  the  pa- 
tron  may  prefent  another  c\cxk,  or  the  biQiop  may  deprive ;  bot  tin 
deprivation*  no  advantage  can  be  taken  by  lapfe.  Bat,  independent 
of  the  ftatttte»  a  clergyman  by  difpenfations  may  hold  any  number 
,of  benefices,  if  they  are  all  under  Si.  ptr  annum,  except  the  laflj 
and  then,  by  a  difpenfation  under  the  flatute«  he  may  bold  one  more. 

By  the  41ft  canon  of  16039  the  two  benefices  muft  not  be  far* 
^her  diflant  from  each  other  than  50  miles,  and  the  peribn  obtain* 
ing  the  difpenfation,  mud  at  leaft  be  a  mailer  of  arts  in  one  of  the 
nniverfities.  But  the  provifions  of  this  canon  stre  not  enforced 
or  regarded  in  the  temporal  courts,  a  Blaci.  lUp.  968.  See 
liote  14.  p.  83. 

(34)  The  nutnber  of  the  chaplains  of  the  king  and  royal  familf> 
tvho  may  have  difpenfations,  is  unlimited.  An  arch(>iihop  mtj 
have  eight,  a  duke  ind  biOiop  fix,  a  marquis  and  earl  hvt,  a  vif- 
count  four.  The  chancdior,  a  baron,  and  knight  of  the  garter, 
three;  a  duchefs,  marchionefs,  countefs,  and  baronefs,  beiog 
widows,  two.  The  king*s  treafurer,  comptroller,  fecretary,  deaa 
of  the  chapel,  slinhe^i  and  the  mailer  of  the  rolls,  two.  The  chief 
juflice  of  king's  bench,  and  warden  of  cinque  ports,  onej  Theft 
chaplains  oilly  can  obtain  a  difpenfation  under  the  ftatute. 

If  one  perfon  has  two  or  more  of  thefe  titles  or  characters  united 
in  himfelf,  he  can  only  retain  the  number  of  chaplains  limited  to  his 
higheft  degree;  &nd  if  a  nobleman  retain  his  full  number  of  chap* 
I^ns,  no  one  of  them  eah  be  difcharge(i,  fo  that  ^fndther  (hall  be 
appointed  in  his  rooin  during  his  life.  4  C#.  90.  The  kiof 
inay  prefent  His  own  chaplains,  i.  t,  waiting  chaplains  in  ordinar/, 
to  any  number  of  livings  in  the  gift  of  the  crown,  and  even  in  ad* 
ditiom  to  tvhat  they  hold  upon  the  prefentktion  of  a  fdbjeA  without 
difpenfation ;  but  a  king's  chaplain  being  beneficed  by  the  king, 
cannot  afteiVards  take  a  living;  from  a  fubjeA,  but  by  a  difpcnia* 
lion  according  to  the  ftatute.     ^.29.     1  ^^/i.  i6i. 

(35)  '^his  privilege  Is  not  enjoyed  by  the  brother  and  fonof  a 
bR/onct,  for  the  rank  of  baronet  did  not  then  exiil. 

bachelon 
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bachelors  of  divinity  and  hw {2^)9  admitted  by  tie  umverfitie/ 
of  this  realm.  And  a  vacancy  thus  made,  for  want  of  a  difpen* 
fation,  is  called  ceffion  ( 3  7 )»  3  •  By  confecration ;  for,  as  was  1 
mentioned  before,  when  a  clerk  is  promoted  to  a  Ufhoprick,  all 
bis  other  preferments  are  void  the  inftant  that  he  is  confecrat-  [  393  ^ 
ed«  But  there  is  a  method,  by  the  favour  of  the  crown,  of 
bolding  fuch  livings  in  comtnendam,  Commenda,  or  ccclefux  com^ 
pundata^  is  a  living  commended  by  the  crown  to  the  care  of 
a  clerk,  to  hold  till  a  proper  pallor  is  provided  for  it.  This 
may  be  temporary  for  one,  two,  or  three  years ;  or  perpetual : 
(xfing  a  kind  of  difpenfation  to  avoid  the  vacancy  of  the  livings 
and  is  called  a  commenda  retinere  (38).  There  is  alfo  a  commenda 
nciperCf  which  is  to  take  a  benefice  de  novo,  in  the  biihop's 

(36)  The  words  of  the  ftatnte  are«  "  all  dodors  and  bachelors  of 
«« divinity^  doctors  of  laws,  and  bachelors  of  the  law  canon."  Before 

the  reforniation*  degrees  were  as  frequent  in  the  canon  law  at  in  ' 

the  civil  law.  Many  were  graduates  in  utroque  jure»  or  utriu/qta 
juris,  J.  U.  D.  or  juris  utriu/que  do£ier»  is  ftill  common  in  fo* 
reign  univerfitief.  Bat  Hen.  VIII.  in  the  27th  year  of  his  reiga» 
when  he  had  renounced  the  authority  of  the  pope,  liTued  a  mandate 
to  the  univerfity  of  Cambridge,  ut  nulla  Ifgatur  ptdam  ti  pMite 
hSitt  injure  canonic^  five  fwtificie^  nee  aliquis  cujt^fnmque  cenditionis 
bemo  graduM  aliquem  in  ftudio  illius  jurie  fentijicii  fufcipiatt  out  in 
eodem  in  pofierum  promo*veaiur  qwvis  mtdo*  Stat.  Acad.  Cant* 
p.  137.  It  is  probable,  that,  at  the  fame  time,  Qxford  received  a 
fimilar  prohibition,  and  that  degrees  in  canQp  law  hfive  ever  iince 
been  difcontbued  in  England. 

(37)  In  the  cafe  of  a  ceflion  under  the  fUtute,  the  chprch  is  fo 
far  void  upon  iaHitudon  to  the  fecond  living,  that  the  patron  may 
take  notice  of  it,  add  prefent  if  be  pleafesi  hut  there  is  great  rea- 
fon  to  think,  that  lapfe  will  not  incqr  from  the  time  of  inftitudon 
ag^unft  the  patron,  unlefs  nouce  be  given  him;  but  lapfe  will 
incur  from  the  time  of  indu&ion  without  notice,  z  Wilf.  209. 
3  Burr,  1504. 

(38}  Thefe  commendams  are  now  feldom  or  never  granted  to 
liny  but  biihops ;  and  in  that  cafe,  the  bilhop  is  made  conimmen- 
^atory  of  the  benefice,  while  he  continues  bifliop  of  fach  a  diocefe, 
m  the  obje^  is  to  make  it  an  additiqn  to  a  fmali  bifiioprick;}  a^d 
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own  gift|  or  tlie  gift  of  fome  other  patron  confentih^  to  the 
Tame  ;  and  this  is  the  fame  to  him  as  inftitution  and  indue* 
tion  are  to  another  clerk  "3.  4.  By  reGgnation.  But  thn  is  of 
no  avail,  till  accepted  by  the  ordinary;  into whofe hands  the 
reGgnation  muft  be  made' (39),  5.  By  deprivation;  eitlier>firft, 
by  fentence  declaratory  in  the  ecclcfiafticai  courts,  for  fit 
and  fufficient  caufes  allowed  by  the  common  law ;  fuch  as 
attainder  of  treafon  or  felony  *,  or  convifHon  of  other  infa- 
mous  crime  in  the  king's  courts;  for  herefy,  infidelity*,  grots 
immorality,  and  the  like  ;  or,  fecondly,  in  purfuance  of  di- 
vers penal  ftatutes,  which  declare  the  benefice  void,  for  fome 
nonfeafance  or  negle£t,  or  elfe  fome  malefeafance  or  crime ; 
'as,  forfimony*;  for  maintaining  any  doftrine  in  derogation 

^  Hob.  144.  •  Fits.  ^r.  t.  TriaL  $4« 

•     '  Cro.  Jac*  198.  t  Stat,  ji  Elis»  e.  6«  la  Aaa.  c«  lu 

f  Dyer.  io8«  Jenk.  %%o. 


.  it  would  be  unreafonable  to  grant  it  to  a  bi(hop  for  his  life,  wlio 
night  be  tranilated  afterwards  to  one  of  the  richeft  fees.  See  an 
account  of  the  proceedings  in  the  great  cafe  of  conuttendaiiiSt 
Hoi,  T  40.  and  CoUier^s  Ec.  Hift,  2  vol,  p.  710. 

(59)  It  Iccms  to  he  clear,  that  the  bifliop  may  refafe  td  accept 
a  refignadon,  upon  a  funicient  cauie  for  his  refoial ;  bat  whether 
he  can  merely  at  his  will  and  pleafure  refofe  to  accept  a  refigoa- 
tion  withoat  any  caofe,  and  who  (hall  finally  judge  of  the  fofi* 
cieney  of  the  caofe/  and  by  what  mode  he  may  be  compelled  to 
accept^  are  queilions  undecided.  In  the  cafe  of  the  biihop  of  Loo- 
don  and  Fytche>  the  judges  in  general  declined  to  anfwcr  whe- 
ther a  bifhop  was  compellable  to  accept  a  refignadon :  toe  thoagk 
be  was  compellable  by  mandamus ^  if  he  did  not  (hew  foffideet 
caufe ;  and  another  obfervcd^  if  he  could  not  be  compelled,  he 
might  prevent  any  incumbent  from  accepting  an  Iri(h  Uihoptick, 
as  no  one  can  accept  a  blfhoprick  in  Ireland  till  he  has  refigoed 
all  his  benefices  in  England.  'But  lord  Thurlow  Teemed  to  be  of 
opinion  that  he  pould  not  be  compelled,  particularly  by  mmada- 
mur,  from  which  there  is  no  appeal  or  writ  of  error.  See  3  Bmrw, 
§04.  and  the  opinions  of  the  judges  \n  Cutmin^ham^i  Lamrf 

*  ^lm$njf  thouj^h  i||  rcpor(e(|.    . 

of 


p£  At  klng^Q  ;fiiprem»o]rf  er  of  t^: thirt]unine-vtielc9»:  of  of 
the  booii  of  tofomofkiMfct:'  1  for  negleduog  after  iRftitu* 
^on  to  read  Dhe  liturgy  and  articles  in  the  church,  or  make 
.the  doQlaMftiofifi  s^nft  popery,  or  take  the  abjuration  oath*^ 
for  ufing  aay  other  faqpct  of  prsqrer  than  the  liturgy  of  the 
church  of  England  *  ^  or  for  abfenting  himfelf  fixty  days  in 
one  year  from  a  bimefice  belongiag  to  a  popiOi  patron,  to 
.wldch  the  clerk  was  prefented  by  either  of  the  uuirerfitiea  *  1 
ill  all  whidi  and  fimihr  cafcs  y  the  benefice  ia  ipfifa&o  yffvi% 
.without  any  forntal  fentence  of  deprivation* 

VI*  A  cu&ATS  is  the  lowed  degree  ip  the  church  $  beii^ 
in  the  fame  ftate  that  a  vicar  was  formerly,  an  officiating  tem- 
porary minifter,  inftead  of  the  proper  incumbeiit.  Though 
there  are  what  are  called  perpetual  curacies,  where  all  the  .  . 

tithes  are  appropriated,  and  no  vicarage  endowed,  (being  for  ''  ^'  ■' 
fome  particular  reafons  '  exempted  from  the  ftatute  of  Hen. 
IV.]  but,  inftead  thereof,  fuch  perpetual  curate  Is  appointed 
<by  th<[appropTiator,  With  regard  to  the  other  fpecies  of  cu- 
rates, they  ate  the  objefts  of  fome  particular  ftatutcs,  which 
ordain,  that  fuch  as  fcrve  a  church  during  it^s  vacancy  fhall 
be  paid  fuch  ftipend  as  the  ordinary  thinks  rcafonable,  out  of 
the  profits  of  the  vacancy  j  or,  if  that  be  not  fufficicnt,  by 
the  fuqceflbr  within  fourteen  days  after  he  takes  poiTcffion ': 
and  that,  if  any  re£tor  or  vit:ar  nominates  a  curate  to  the  or- 
4inary  to  be  licenfed  to  ferve  the  cure  in  his  abfence^  the  or«- 
diaavy  flu^  fettle  his  ftipend  under  his  hand  and  ieal^  not 
exceeding  jo  /•  per  anmtm^  nor  lefs  than  aoX  and  on  failure 
of  payment  may  fequeftcr  the  profits  of  the  benefice  ^(40). 

▼  Sut  I  Elis.  c.  I  & s.  1 3  Elis.  z.\%,  7  6  Rep.  29,  30. 

V  Stit«  13  Elis.  c.  12.    14  Car*  II.  *  i  Burn.  eccl.  law.  417. 

c.  4.  lOeo.  I.  c.  6.  •  Star.  2«  Hen.  Vlir.  en. 

.    «  Sttt  I  Elig.  c«  t.  ^  Stat  IS  Ana.  ft.  2.  c.  12. 

xStBt.  iW.ftM.Cft6. 


(40)  It  was  provided  in  1603,  by  canon  33,  that  if  a  biihop 

ordains  any  perfon  not  provided  with  fome  ecclcfialUcal  prefer- 

,  sient«  except  a  fellow  or  chaplain  of  a  college,  or  a  matter  of  arts 

of  5  years  ftandingi  who  lives  in  the  univerfity  at  his  own  expence* 
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Thus  niach  of  the  elergy,  properly  fo  called,  l^ere  ai« 
iJfo  certain  inferior  ^cclefiafttcal  6tRctn  of  whom  the  comr 
<non  law  takes  notice ;  and  that,  principaMy,  to  affift  the  ec- 
rlefiaftical  jurifdidiony  where  it  is  deficient  in  powers.  Oh 
which  pfficers  I  ihall  txakp  a  few  cwfory  remarks. 

yil.  CHDRcnyrARDE^s  are  the  guardians  or  keepers  of 
the  church,  and  reprefentativ^s  of  the  body  of  the  pariih  \ 
llhey  are  fometimes  appointed  by  the  minifter,  fooietimes  by 
the  parifhy  fon^etimes  by  both  together,  as  cul^osi  direds. 
They  are  taken,  in  favour  of  the  church,  to  be  for  ibme 
purpofes  a  kind  of  corporation  at  the  common  law }  that  is, 
•they  arc  enabled  by  tliat  name  to  have  a  property  in  good$ 
and  chattels,  and  to  bring  aflions  for  thet^,  for  the  ufe  and 

c  In  Swtden  they  have  fimilar  officers,  whom  they  caU  kiorckigmrig/^a^ 
Stlcrnhoolc.  /.'j.  f .  7.         '        ' 


]ie  fhall  fupport  him  till  he  (ball  prefer  him  tp  a  living.  3  Bam, 
£r.  Zr.  ?8.  And  the  bifhops,  before  they  coiner  orders,  require 
either  proof  of  fiich  a  title  as  is  defcribed  by  the  capon,  or  a  cer- 
^^ficate  from  fome  re^or  or  vicar,  promifing  to  employ  die  candi- 
date for  orders  ioftd  fiii  as  a  curate,  and  to  grant  him  a  certain 
Sdlowance,  till  he  obtains  fome  ecdefiaftical  preferment,  or  (hall 
be  removed  /or  fome  fault.  And  in  a  cafe  where  tlie  redlor  of  St. 
Ann's,  Weftminfter,  gave  fuch  a  title,  and  aftenvards  difmifled 
bit  curate  without  affigning  any  cauie,  the  curate  recovered,  in  an 
fbftiQa  of  aiAbmpfit,  the  fame  falary  for  the  time  after  his  dtfinif^. 
iion  which  he  had  received  before.  Cawp.  437.  ^n4  when  the 
r^or  had  ya<;a(ed  Stt' Ann*s,  bv  accepting  the  living  gfRochdal«b 
|he  curate  brought  another  aaion  to  recover  his  falary  fiace  the 
redor  left  ^t.  Ann's ;  l^ut  Iqrd  Mansfield  and  the  cbqxt  beld«  ^int 
that  a^n  could  not  be  mainuined,  and  that  thefe  titles  are  only 
piiiding  upoi^  thofe  who  give  them,  while  they  continue  incambents 
|n  the  church  for  which  fuch  curate  is  appointed.  D9ug.  xjy. 

Ko  curate  or  mioifter  OHght  to  per&rm  the  duties  of  any  chuxh 
before  he  h^s  obtained  a  licence  from  the  bilhop.     a  ^vr«,  58. 

Tlie  bifhqp  cannot  increafe  the  falary  of  the  curatie,' where  there 
IS  a  iipecific  agreement  between  the  incumbent  and  the  citrate'. 
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profit  of  the  parifli.  Yet  they'  may  not  waftc  the  church 
goodS)  but  may  be  removed  by  the  pariOi,  and  then  called  to 
account  by  a£lion  at  the  common  law;  but  there  is  no  metho4 
of  calling  them  to  accounts  but  by  firft  removing  them  ;  for 
none  can  legally  do  it^  but  thofe  who  are  put  in.  their  place. 
As  to  lands,  or  other  real  property,  as  the  churchy  church^  [  ^QK  1 
yard,  bfc.  they  have  no  fort  of  intcreft  therein ;  but  if  any 
damage  is  done  thereto,  the  pa.rfon  only  or  vicar  (hall  have 
the  aftion.  Their  office  alfo  is  to  repair  the  church,  and 
make  rates  and  levies  for  that  purpofe  :  but  thefe  are  reco- 
verable only  in  the  ecclefiaftical  court.  They  are  alfo 
joined  with  the  overfeers  in  the  care  and  maintenance  of  tllo 
|KX>r.  They  ate  to  levy  ^  a  (hilling  forfeiture  on  all  fuch  as 
^o  not  repair  to  church  on  fundays  and  holidays,  and  are 
empowered  to  keep  ail  perfons  orderly  while  there  5  to  which 
end  it  has  been  held  that  a  churchwarden  may  judify  the 
pulling  off  a  man's  hat,  without  being  guilty  of  either  an 
affault  or  trefpafs  •.  There  are  alfo  a  multitude  of  other 
petty  parochial  powm  committed  to  their  charge  by  divers 
*a£ts  of  parliament  ^ 

Vin.  Parish  clerks  and  fextons  are  alfo  regarded  by  the 
pommon  law,  as  perfbps  who  have  freeholds  in  their  offices; 
and  therefor^  though  they  m^y  be  pjiniflied,  yet  they  cannot 
be  deprived,  by  ecclefiaftical  cenfures  *.  ^hc  parifli  clerk 
vras  formerly  very  fre(}uently  in  holy  orders^  and  fome  are  fo 
to  this  day.  He  is  generally  appointed  by  the  incumbent^ 
but  by  cuftbm  may  be  chofen  by  the  inhabitants)  and  if  fuch 
cuftoin  ajspcars,  the  court  of  king's  bench  will  grant  a  man* 
damus  to  the  arch^deacon  to  fwear  him  in,  for  the  eftablifli- 
ment  of  the  cu(tom  turns  it  into  a  temporal  or  civil  right  \ 

A  Stat.  I  Efit.  <•  %•  Biim»  dt.  ebitrcbf  ckurcbv/trinu^  ^ 

e  I  Ley.  196.  fa^tkntm 
f  Se*  Lamhard  of  clMirehwardeof,  Ss  RoU.  Abr.  S34« 

^  Ihi  S04  0^  iMi  i'triiiarika  i  9^4Vi         ^  Cro*  Car.  fi^. 
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CHAPTER     THE     TWELFTH^ 

or    THE    CIVIL    STATE. 


Tfl  £  lay  part  of  hia  majefty^s  fubjcils,  or  fuch  of  the 
people  as  arc  not  comprehended  under  tKe  denomiiia* 
tion  of  clergy,  may  be  divided  into  three  diftinfl  ftates»  tLe 
civil,  the  military,  and  the  maritime. 

That*  part  of  the  nation  which  falls  under  our  firft  and 
Kioft  comprehcnfive  divifion,  the  civil  ftate,  includes  all  or- 
ders of  men  from  the  hSghefl  nobleman  to  the  meaneft  pea* 
fant,  that  are  not  included  under  either  our  former  divifioriy 
of  clergy,  or  under  one  of  the  two  latter,  the  military  and 
maritime  ftates :  and  it  may  fometimes  include  individuals  of 
the  other  three  orders }  fince  a  nobleman*,  a  knight,  a  gcn- 
tl^azi,  or  a  peafant,  xmj  become  either  a  divine^  a  foUfer, 
or  a  feaman. 

The  civil  (late  confifts  of  the  nobility  and  the  commoiK 
alty*  Of  the  nobility,  U^  peerage  of  Great  Britain,  or  lords 
temporal,  as  fprnjing  j(.togethcr  yrith  the  biihops)  one  of  the 
fupreme  branches  of  the  legi{Iat^re,  I  have  before  fuffideotly 
fpoken  :  we  are  hore  to  confider  them  according  to  their  fe« 
veral  degrees,  or  titles  of  honour. 

'  All  degrees  of  nobility  and  honour  are  derived  horn  the 
•king  as  their  fountain  * :  and  he  may  inftitute  what  new  tides 
he  pleafes.  Hence  it  rs  that  all  degrees  of  nobility  are  not  of 
equal  antiquity..  Tliofe  now  in  ufe  are  dukes,  marqucflcsi 
carls,  vifcounts,  and  barons  ^. 

•  4  Inft.  363.  feqtient  introduaion  into  dm  iHaod,  ice 

b  For  the  original  t)f  thefe  titles  on      Mr.  Selden*!  tkies  rf  htn^, 
the  coAtineni  of  Europci  and  theJr  fub- 

I.  A 


1.  A  Jttli,  thou^  he  be  with  %m,  ia  refpe&of  Ins  nde^ 
■mi  ndnUty^  inferior  in  point  of  antiquity  to  many  otherr^ 
.yet  is  fuperior  to  all  of  them  in  rank ;  his  being  the  fitft 
.title  of  dignity  after  the  royal  family '.    Among  the  Saxons, 

the  Latin  name  of  dukesi  ductSf  is  very  frequent^  and  fig- 
nified,  as  among  the  Romans,  the  commanders  or  leadcss 
ol  their  armies,  ^hom  in  their  ovm  language  they  called 
'iKfieto ja  ^ ;  and  in  the  laws  of  Henry  i  (as  tranflated  by 
^Lambard)  we  find  them  called  hentocbiu  Bat  after  the  Not- 
man  conqueft,  which  changed  the  military*  polity  of  the  na- 
tion, the  kings  themfelves  continuing  for  many  generations. 
dukes  of  Normandy,  they  woUld  not  honour  any  fubje&s 
with  the  title  of  duke,  till  the  time  of  Edward  III ;  who, 
claimiag  to  be  king  of  France,  and  thereby  loGng  the  ducal  in 
the  royal  dignity  ( i ),  in  the  eleventh  year  of  his  reign  created 
his  fon,  Edward  the  black  prince,  duke  of  Cornwall:  and 
many,  of  the  royal  family  efpeeially,  were  afterwards  raife^ 
to  the  like  honour.  However,  in  |hc  reign  of  queen  Eli- 
zabeth, A,D.  iS7a%  the  whole  order  became  utterly  ex- 
tinct;  but  it  was  revived  about  fifty  years  afterwards  by  hex 
fuccefibr,  who  was  remarkably  prodigal  of  honours,  in  the 
perfon  of  George  Villiers  duke  of  Buckingham* 

2.  A  marquifsy  marchio^  is  the  next  degree  of  nobility.  His 
office  formerly  was  (for  dignity  and  duty  were  never  feparated 

«  Camden.  BriUn.  tU.  trdines.  country.     Seld.  tit.  hon.  4.  f.  i*. 

■'    *  ThU  It  apparently  derived  from  e  Camde^  Brkan.  *  if/,  tfrijfwrt.  SpA 

.tbe  ftmt  root  98  the  German  ^ftt;Of  y  man.  ChJ",  191. 
the  antieot  appellation  of  dukei  in  that 

(1)  This  rcafon  is  not  very  faiisfaaory,  and,  in  fo^,  tliis  or- 
der of  nobility  was  created  before  Edward  affumed  the  titfe  of 
king  of  Franee.  Dr.  Henry,  in  his  excellent  Hiilory  of  England, 
informs  us,  that  •*  about  a  year  before  Edward  III.  aflumed  the 
^'  title  of  king  of  France,  he  introduced  a  new  order  of  nobility, 
'*•  to  inflame  the  military  ardour  and  ambition  of  his  carls  ai)d 
«'  barons,  by  creating  his  eldeft  fon  prince  Edward  duke  of 
'«  Cornwall.  This  was  done  with  great  folcmnity  in  full  parlia- 
"  ment  at  Weftminftcr,  March  17,  JD.  1337."  Htn.  Hift. 
8vol,  155.  8tro.  edition.     See  ante,  p.  224.,  note  lo. 
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by  oar  anceftoft)  to  guard  the  frontiers  and  limits  of  the 
kingdom ;  vhich  were  called  the  marches^  from  the  teutcmie 
word)  marche,  a  limit :  fuch  as^  in  particular,  were  the  marches 
cf  Wales  and  Scotlandj  while  each  continued  to  be  an  eno. 
my's  country.  The  perfons,  who  had  command  there,  ^veie 
called  lords  marchers,  or  marquefles  i  whofe  authority  was 
abolifhed  by  ftatute  27  Hen.  VIII.  c.  27 :  though  the  tide 
had  long  before  been  made  a  mere  enfign  of  honour;  Ro* 
bert  Vere,  earl  of  Oxford,  being  created  marquefs  of  Dubliii» 
by  Richard  II  in  the  eighth  year  of  his  reign  ^ 

f  ao8  1  3*  ^^  earl  is  a  title  of  nobility  fo  antient,  that  it's  original 
cannot  clearly  be  traced  out.  Thus  much  fcems  tolenblj 
tertain :  that  among  the  Saxons  they  were  called  ealdormtn, 
jp^  elder  men,  fignifying  the  fame  zs/fnioroT/^natoP2mon% 
the  Romans;  and  alfo  fchiremefiy  becaufe  they  had  each  of 
them  the  civil  government  of  a  feveral  divifion  or  (hire.  On 
the  irruption  of  the  Danes,  they  changed  the  name  to  mrln^ 
which,  according  to  Camden  ^  fignificd  the  fame  in  their 
language.  In  Latin  they  are  called  Canutes  (a  title  firft  ufed 
in  the  empire)  from  being  the  king's  attendants ;  ^^afociitak 
•*  mmm  fumfferufa^  rtges  enim  tales  Jihi  affodant  '*."  After  the 
Norman  conqueft  they  were  for  fomctime  called  counts  oc 
€9f(nt€esy  from  the  French ;  but  they  did  not  long  retain  that 
name  themfiplves,  though  their  Ihires  are  froni  thence  called 
counties  to  this  day.  The  name  of  earls  or  comius  is  now  be* 
^ome  a  mere  title,  they  having  iipthing  to  do  with  the  gorcm* 
ment  of  the  county;  which,  as  has  been  more  than  onceob- 
fervcd,  is  now  entirely  devolved  on  theiheriffithe  earl's  deputy, 
or  vice^omes.  In  writs  and  commiflions,  and  other  formal  in- 
ftruments,  the  king,  when  he  mentions  any  peer  of  the  degree 
of  an  carl,  ufually  ftilcs  him,  **  trufty  and  well  beloved  mfin  ^ 
an  appellation  as  anticnt  as  the  reign  of  Henry  IV  :  who  be- 
ing either  by  his  wife,  his  mother,  or  his  fifters,  adualiy  ^' 
lated  or  allied  to  every  carl  then  in  the  kjngdpm,  artfully  ani, 
conftantly  acknpwleged  that  connexion  in  all  h^s  lexers  and 
other  public  ads :  from  whence  the  ufage  has  defcended  to 
his  fuccefTors,  though  the  reafon  has  long  ago  failed. 

f  %  loft.  5.        S  Brtcan.  tit.  ordintt.        b  Bra^^.  L  i,  c*  S.  Fkt  /.  i«  <'  5* 
13  .        .  •    ^^^^ 
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'  4:  The  name  of  vtce-cmuf  or  vifcoUni  (2)  vas  ifterwards 
made  ufe  of  as  an  arbitrary  title  of  honour,  without  any  flia* 
•dow  of  office  pertaining  to  it,  by  Henry  the  fixth;  when,  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumont  a 
peer,  by  the  name  of  vifcount  Beaumontj  which  was  the  firft 
inftance  of  the  kind  '• 

5.  A  barorfs  is  the  moft  general  and  univerfal  title  of  no- 
bility ;  for  originally  every  one  of  the  peers  of  fuperior  rank 
had  alfo  a  barony  annexed  to  his  other  titles  ^  (3).  But  it  hath 


X2)  Thefe  Latin  and  French  words  are  the  fame  as  (henfFin  £og* 
lifh.  Th]3  proves  the  high  refpcd  that  was  fhewn  to  this  officer 
in  ancient  times,  for  bis  name  alone  was  thought  an  honourable  • 
title  of  nobility.     See  note  8.  p.  346* 

(3)  At  the  time  of  theconqueft,  the  temporal  nobility  confifted 
only  of  earls  and  barons ;  and  by  whatever  right  the  earh  and 
the  mitred  clergy  before  that  time  might  have  attended  the 
great  coiincil  of  the  nation,  tc  abundandy  appears  that  th^ 
afterwards  fat  in  the  feudal  parliament  in  the  charader  of 
barons.  It  has  been  truly  faid,  that  for  fome  time  after  the 
conqueft,  wealth  was  the  only  nobility,  as  there  was  Httle  per* 
fonal  property  at  that  time,  and  a  right  to  a  feat  in  parliament 
was  endrely  territorial,  or  depended  upon  the  tenure  of  landed 
property.  Ever  fincc  the  conqueft,  it  has  been  true,  that  all 
land  is  held  either  immediately  or  mediately  of  the  king ;  that 
is,  either  of  the  king  himfelf,  or  of  a  tenant  of  the  king,  or  it 
might  be  after  two  or  more  fubinfendations.  And  it  was  alio  a 
general  principle  in  the  feudal  fyftem,  that  every  tenant  o^  land* 
or  land-owner,  had  both  a  right  and  obligation  to  attend  the  court 
of  his  immediate  fuperior.  Hence  every  unant  in  capitt,  i.  e.  the 
>cenant  of  the  king,  was  at  the  fame  time  entided  and  bound  to  at- 
tend the- king's  court  or  parliament,  being  the  great  court  baron 
of  the  nation. 

It  will  not  be  neceiTary  for  me  here  to  enlarge  farther  upon  the 
original  principles  of  the  feudal  fyilcm,  and  upon  the  origin  of  peer- 
age; but  I  fliaU  briefly  abridge  the  account  which  Selden  has  given 
an  the  fecondpartof  his  Titles  of  Honour,  c.  5.  beginning  at  the 
17th  fe^lioo,  being  perhaps  the  cleared  and  moft  fatisfadtory  that 
can  be  found.    He  divides  the  time  from  the  conqueft  into  three 

period^ : 
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Ibmettmcs  happened  that,  when  an  antient  baxon  bath  been 
taifed  to  a  new  degree  of  peerage,  in  the  couriie  of  a  few  gc« 
nerations  the  two  titles  have  defcended  diflerendy  ^  one  per« 
liaps  to  the  male  defcendants,  the  other  to  the  heirs  geneni( 
whereby  the  earldom  or  other  fuperior  title  hadi  fubfifted 
without  a  barony :  and  there  are  aKb  modem  inftances, 
where  earls  and  vifcounts  have  been  created  without  anoa- 


periods :  i.  From  the  Gonqneft  to  the  Utter  end  of  the  reigs  of 
king  John,  l.  From  that  time  to  the  nth  of  Richard  II.  3.  From 
that  period  to  the  time  he  is  writing,  which  may  now  be  ezteoded 
to  the  prefent  time.  In  the  firft  period,  all,  who  held  any  qiaBtity 
of  land  of  the  king,  had,  without  diitin^on,  a  right  to  be  fiun- 
moned  to  parliament ;  and  this  right  .being  confined  foldy  to  tk 
king's  tenants,  of  confequence  all  the  peers  of  parliament  duiiog 
that  period  fat  by  virtue  of  tenure  and  a  writ  of  fiimmoni. 

In  the  beginning  of  the  (econd  period,  that  at>  m  the  hiyar 
of  the  reign  of  king  Jehu,  a  diiUndiqn,  very  importaDt  io  it'i 
confequences,  (for  it  eycntoaUy  produced  the  lower  honfe  of 
parliament,)  was  iotroduced,  ^isc.  a  divifion  of  thcfe  teaaots  into 
greater  and  leffer  barons :  for  king  John  in  his  mapui  AtrtB 
declares,  faciemtu  fummweriarcbiepifcop^s^  ipi/cop0s,M^ts,amtth 
€t  maprts  harems  rtgni  Jigillatim  pvr  litirat  noftras,  it  p4titi» 
facUuuis  fummoturi  in  generali  per  nncecnrntis  et  iaiJgiHt  wafm  uati 
mlws,  qui  in  capite  tenent  di  ncbu  ad  ctrtum  diem,  {ffr.  See  Bl.  Maf . 
Clt^  Joh.  p«  14.  it  does  nQt  appear  that  it  ever  was  afcemincd 
what  conftituted  a  greater  baron,  and  it  probably  was  left  to  the 
king's  difcredott  to  determine ;  and  no  great  inconvenience  ccaU 
have  refalted  from  it's  remaining  indefinite,  for  thofe  who  had 
not  the  honour  of  the  king's  letter,  would  have  whatinefe&«v 
eqinvalentj  a  general  fummons  from  the  {herif.  fiut  in  thisfecood 
period  tenure  began  to  be  difregarded,  and  perfons  were  foa- 
moned  to  the  parliament  by  writ,  who  held  no  lands  of  the  king* 
This  continued  to  be  the  cafc.till  the  nth  of  Rich.  II.  when  the 
practice  of  creating  peers  by  letters  patent  firft  commenced. 

In  that  year  John  de  Beaachamp,  fteward  of  the  houfehoW  to 
Rich.  II.  was  created  by  patent  lord  Beauchamp  baron  of  ©• 
derminfter  in  tail  male ;  and  fince  that  time  peerages  have  been 
created  both  by  writ  and  pateiit,  without  any  regard  to  tenure  or 
eftate. 
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'-tag  a  barony  to  their  otiier  honours :  (o  that  now  the  rule 
doth. not  hold  univcrfally,  that  all  peers  are  barons.  The  ort 
ginal  and  antiquity  of  baronies  have  occaiioned  great  inquiries 
among  our  Englifii  antiquaries.  The  mod  probable  opinion 
feems  to  be,  that  they  were  the  fame  with  our  prefent  lords 
of  manors ;  to  which  the  name  of  court  baron  (which  is  the 
lord's  court,  and  incident  to  every  manor)  gives  fomc  coun^ 
tenance  (4).  It  may  be  coHeSed  from  king  John's  magtw 
carta ',  that  originally  all  lords  of  manors,  or  barons,  that 
held  of  the%king  in  capite,  had  feats  in  the  great  council  or 
parliament :  till  about  the  reign  of  that  prince  the  conflux 
of  them  became  fo  large  and  troublefome,  that  the  king 
was  obliged  to  divide  them,  and  fummon  only  the  greater 
barons  in  perfon ;  leaving  the  fmall  ones  to  be  fummoned 
by  the  flierifF,  and  (as  it  is  faid)  to  fit  by  reprefentation  ia 
another  houfe ;  which  gave  rife  to  the  feparation  of  the  two 
houfes  of  parliament".  By  degrees  the  title  came  to  be 
confined  to  the  greater  barons,  or  lords  of  parliament  only  ; 
and  there  were  no  other  barons  among  the  peerage  but  fucli 
as  were  fummoned  by  writ,  in  refpe£l  of  the  tenure  of  their 
lands  or  baronies,  till  Richard  the  fecond  firft  made  it  a 
mere  title  of  honour,  by  conferring  it  on  divers  perfons  bj 
iiis  letters  patent  \ 

Having  made  this  Ihort  inquiry  into  the  original  of  our 
feveral  degrees  of  nobility,  I  (hall  next  confider  the  manner 
in  which  they  may  be  created.  The  right  of  peerage  feems 
to  have  been  originally  territorial ;  that  is,  annexed  to  land^, 
honours,  caftles,  manors,  and  the  like,  theproprietors  and  po£- 

1  cap.  14^  of  hon.  i.  5.  9if . 

m  Cilb.  H'ift.  ofexch.  c.  3.  Sd«l.  ti:;        "  z  Inft.  9.  Sdd.  Jan.  ArtgL  2.  §  S6^ 

I  -^  '  '   ' '        '  ■"  -"—    •■■— ■  ■■■-■■ ■  -— 

(4)  Lords  of-  manors,  who  had  granted  to  others  by  fabinfcn- 
elation  part  of  that  eflate  which  they  held  of  the  king,  would 
aeceffiirily  .be  barons  ;  bat  it  does  not  follow  converfcly  that  a 
baron  was  of  neceflity  a  lord  of  a  manor  :  for  the  king's  tenant* 
who  retained  all  the  eflate  granted  him,  and  r^lienated  no  part  of 
it^  tyo|dd  certainly  be  as  complete  a  baron  as  a  lord  of  a  manor. 

Icubrf 
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feffors  of  whick  were  (in  right  of  thofc  eftatcs)  allowed  tote 
^eers  of  the  realm,  and  were  fummoned  to  parliament  to  do 
fuit  and  fervicc  to  their  fovereign  s  and>  when  the  hnd  was 
alienated,  the  dignity  paffed  with  it  as  appendant.  Thus  the 
bifliops  ftill  fit  in  the  houfe  of  lords  in  right  of  fucccffioa  to 
certain  antient  baronies  annexed,  or  fuppofcd  to  be  annexed, 
to  their  epifcopal  lands  « :  and  thus,  in  1 1  Hen.  VI,  tlie  pot 
feffion  of  the  caftle  of  Arundel  was  adjudged  to  confer  as 
earldom  on  it's  pofleiTor  p.  But  afterwards,  when  alienations 
grew  to  be  frequent,  the  dignity  of  peerage  was  confined  t» 
the  lineage  of  the  party  ennobled,  and  inftead  of  territorial 
became  perfonal.  Aftual  proof  of  a  tenure  by  barony  be* 
came  no  longer  ncceflary  to  coriftitutc  a  lord  of  parliament; 
but  the  record  of  the  writ  of  fummons  to  him  or  his  anccP 
tors  was  admitted  asa  fufficicnt  evidence  of  the  tcnyre. 

Peers  are  now  created  cither  by  writ,  or  by  patent :  for 
thofe  who  claim  by  prefcription  muft  fuppofe  cither  a  writ  or 
patent  mnde  to  their  anceftors  5  though  by  length  of  time  it  is 
loft.  The  Creation  by  writ,  or  the  king's  letter,  is  a  funtmoife 
to  attend  the  houfe  of  peers,  by  the  ftite  and  tftle  of  that  ba- 
tony,  which  the  king  is  pleafed  to  confer  r  that  by  patent  h 
fl  royal  grant  to  a  fubjeft  of  arty  dignity  and  degree  of  peer- 
age. The  creation  by  writ  is  the  more  antient  way ;  bnt  a 
man  is  not  ennobled  thereby,  unlefs  he  aftually  take  his  feat 
in  the  houfe  of  lords :  and  fome  ate  of  opinion  that  there  muft 
be  at  leafl  two  writs  of  fummons,  arid  a  Cttirig  in  tiiro  dxf- 
tinft  parliaments,  to  evidence  an  hereditary  bafony  ' :  and 
therefore  the  moft  ufual,  becaufe  the  fureft,  ^ay  is  to  grant 
the*  dignity  by  patent,  which  enures  to  a  ntari  arid  his  heirs 
according  to  the  limitations  thereof,  though  he  never  hiin- 
felf  makes  ufe  of  it '.  Yet  it  is  freqticnf  to  Call  up  the  cideft 
fon  of  a  peer  to  the  houfe  of  lords  by  writ  of  funonnons,  in 
the  name  of  his  frithcr's  barony  >  bccaufc  in  dwtcafe  there  i$ 
no  danger  of  his  children's  lofing  the  nobility  in  cafe  he  u^ 
ver  takes  his  feat ;    for  tliey  will  fuccecd  to  their  grand- 

o  Clan.  /.  7.  c.  I-  "^  Whirclockc  o/parl.  ch.  ix^ 

V  Sdd.  tit.  of  hen.  b.  z.  c.  9.  §  5.         ^  Cu.  Lilt  16. 

father. 


father  ( 5 ).     Creation  by  writ  has  alfo  one  advantage  over  that 

l>y  patent :  for  a  perfon  created  by  writ  holds  the  dignity  to 

him  and  his  heirSy  without  any  words  to  that  putport  in  the  C  4^  I    J 

ifrrit  (6) ;  but  in  letters  patent  there  muft  be  words  to  diredl 

the  inheritance,  elfe  the  dignity  enures  only  to  the  grantee 

for  life*.     For  a  man  or  woman  may  be  created  noble  for 

their  own  lives,  and  the  dignity  not  defcend  to  their  heirs  at 

all,  or  defcend  only  to  fome  jiarticular  heirs:  as  where  a 

peerage  is  limited  to  a  m^n,  atid  the  heirs  male  of  his  body 

by  Elizabeth  his  |jrefent  lady,  and. not  to  fuch  heirs  by  any 

former  or  future  wife. 

•  Let  us  next  take  a  view  of  a  fe^^  of  the  principal  incidents 
attending  the  nobility,  excluGve  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counfellors  of  the  crown  \ 
both  of  which  we  have  before  confidered.  And  firft  we  muft 
obferve,  that  in  criminal  cafes  k  nobleman  ihall  be  tried  by  his 
peers  (7)-  The  great  are  always  obnoxious  to  popular  envy  : 
were  they  to  be  judged  by  the  people,  they  might  be  in  dan* 

»  Co.  Lict.  9.  i6.  • 

'. . , 

-(5)  And  where  the  father's  batrony  is  limited  by  patent  to  him 
and  the  heirs  male  of  his  body,  and  his  eldeil  Ton  is  called  up  to 
the  houfe  of  lords  by  writ  with  the  title  of  this  barOny,  the  writ 
in  this  cafe  will  not  create  a  fee  or  a  general  eflate  tail,  fo  as  to 
make  a  female  capable  of  inheriting  the  tide,  but  upon  the  death 
of  the  father  the  two  tides  unite,  or  become  one  and  the  fame. 
Cafe  of  the  claim  to  the  barony  of  Sidney  of  Pen(hurl>  difallowed. 
Dom.Proc.  \*j  Juni  1782. 

(6)  Though  this  is  the  authority  of  lord  Coke,  it  is  now  under- 
wood to  be  crroneoQS  ;  a  creation  by  writ  does  not  confer  a  fee- 
fimple  i*  the  title*  bgt  only  an  eflate  tail  general ;  for  every 
daunant  of  the  tide  mufl  be  defcended  from  the  perfon  firil  enno- 
bled.    1  /iTWi/.  37. 

(7)  A  nobleman  is  tried  by  his  peers  Only  in  treafon  and  felony* 
and  mifprifion  of  the  fame ;  but  m  all  mifdemeanors,  as  libels, 
riotSi  perjury,  confpiracies^  &c.  he  is  tried  like  a  comnioner  by 
a  jury.     3  Infi,  30.  2  Haijuk^  424. 

^     Vot.  I.  M  m  ^er 
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ger  from  the  prejudice  of  their  judges ;  and  would  moreorcr 
be  deprived  of  the  privilege  of  the  meaneft  fubje^isy  that  of 
being  tried  by  their  equals,  which  is  fecured  to  all  the  realm 
by  magna  cartas  c.  29.  It  is  faid^  that  this  does  not  extend 
to  bifbops :  who,  though  they  are  lords  of  parliament,  and 
fit  there  by  virtue  of  their  baronies  which  they  hold  Jure  ecde- 
ft0t^  yet  are  not  ennobled  in  blood  (8),  and  confequently  not 
peers  with  the  nobility  f.  As  to  peerefles,  there  was  no  pre- 
cedent for  their  trial  when  accufed  of  treafon  or  felony,  till 
after  Eleanor  duchefs  of  Gloucefter,  wife  to  the  lord  protec- 
tor,  was  accufed  of  treafon  and  found  guilty  of  witchcrafti 
in  an  ecclefiaftical  fynod,  through  the  intrigues  of  cardinal 
Beaufort.  Thb  very  extraordinary  trial  gave  occafion  to  a  fpc- 
cialftatute,  20  Hen.  VI.  c.  9.  which  declares  ^  the  law  to  be, 
that  peerefTes,  either  in  their  own  right  or  by  marriage,  Ihall 
be  tried  before  the  fame  judicature  as  other  peers  of  the 
realm.  If  a  woman,  noble  in  her  own  rights  marries  a 
commoner,  ihe  ftill  remains  noble  (9),  and  (hall  be  tried  br 

f  3  Inft.  30,  3?.         t  Moor.  769.  2  Inft.  50.  6  Rep.  5a.  Staoadf.  P.  C.  J51. 

(8)  It  has.  always  appeared  to  me  that  the  reafon  given-in  tbe 
books,  why  bifhops  fhould  not  be  tried  in  parliament  like  the  tem- 
poral lords,  v/«.  becaufe  they  are  not  ennobled  by  blood,  or  as 
Selden  exprefTes  it»  becaufe  their  honour  is  not  inheritable  (Jui,  » 
Farl,  c.  I.)*  is  unfatisfadory  and  even  trifling. 

If  this  reafon  has  any  operation,  why  ihoold  it  not  be  extended, 
and  deprive  them  of  all  the  rights  of  peerage  ?  A  peer  may  be 
created  by  patent  for  his  own  life  only ;  and  it  cannot  be  fuppoTed 
that  foch  a  nobleman  would  not  be  entitled  to  a  trial  by  his  peers 
in  parliament.  If  there  were  any  trials  of  bifiiops  by  a  jury  in 
remote  times,  the  bifliops  could  not  have  demanded  a  trial  in  par- 
liament  without  admitting  themfeives  fubjcdl  to  a  temporal  joriA 
diAion,  from  which  ihe  clergy  in  antient  times  claimed  a  total 
exemption.  Hence  it  may  be  conjedtured  the  bifhops  have  k>ll 
their  right  to  be  tried  in  parliament,  though  only  two  inftaoces 
can  be  found  of  their  being  tried  by  a  jory,  ^i%,  thofe  of  arch- 
bifliop  Cranmer  and  bi(hop  FiSier.     2  Hawk.  596. 

(9)  But  (he  communicates  no  rank  or  title  to  her  hoftaod. 
Harg,  Co.  Litt.  326.^.    There  have  been  daimtj  and  thefe  are 

fopported 
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her  peers :  but  if  (he  be  only  noble  by  marriage,  then  by  a 
fecond  marriage  with  a  commoner,  (he  lofes  her  dignity  $ 
for  as  by  marriage  it  is  gained,  by  marriage  it  is  alfo 
loft  ^  (10),  Yet  if  a  duchefs  dowager  marries  a  baron,  (he 
continues  a  duchefs  ftiU  ;  for  all  the  nobility  are  pares^  and  [  402  ] 
therefore  it  is  00  degradation  ^.  A  peer,  or  peerefs,  (either 
in  her  own  right  or  by  marriage)  cannot  be  arrcfted  in  civil  . 
cafes  ° :  and  they  have  alfo  many  peculiar  privileges  annexed 
to  their  peerage  in  the  courfe  of  judicial  proceedings.  A 
peer,  (itting  in'^judgment,  gives  not  his  verdift  upon  oath, 
like  an  ordinary  juryman^  but  upon  his  honour  ^ :  he  an- 
fwers  alfo  to  bills  in  chancery  upon  his  honour,  and  not 
upon  his  oath  * ;  but  when  he  is  examined  as  a  witnefs  cither 
in  civil  or  criminal  cafes,  he  muft  be  fworn  ^(11):  for  the 
refpe£l,  which  the  law  (hews  to  the  honour  of  a  peer,  does 
not  extend  fo  far  as  to  overturn  a  fettled  maxim,  that  in 
judicio  non  creditur  nift  juratis  *.     The  honour  of  peers  is 

«  Dyer.  79.  Co.  Litt.  16.  «  I  P.  Wm».  146. 

▼  2  Inft.  50.  r  Salk.  512. 

«  Finch,  L.  355.     1  Ventr.  298.  *  Cro.  Car.  64. 
w  %  Inft.  49. 

—  -    ■         *      I  I 

fupported  by  authorities,  by  a  hufband  after  KTue  to  afTuixie  the 
title  of  bis  wife's  dignity,  and  after  her  death  to  reuin  the  fame 
as  tenant  by  the  curtefy ;  but  from  Mr,  Hargravc's  ilatement  pf 
this  fubje£t»  in  C0.  Litt.  29.  ^.  n.  f .  there  is  no  probability  that  fuch 
a  cUioi  would  now  be  allowed. 

(10)  Yet  (he  is  commonly  called  and  addre/Ted  by  the  llile  and 
title  which  ihe  bore  before  her  fecond  marriage,  but  this  is  only 
by  eourtefy ;  as  tbexiaaghters  of  dukes,  marqulHes,  and  earls  are 
ufually  addrefied  by  the  title  of  lady,  thoagh  in  law  they  are 
commoners.  In  a  writ  of  panition  brought  by  Ralph  Haward 
and  lady  Ann  Powes  his  wife,  the  court  held  that  it  was  a  mif- 
nomer,  and  that  it  ought  to  have  been  by  Ralph  Haward  and  Ann 
his  wife,  late  wife  of  lord  Powes  deceafed.    Dyery  79.  » 

(i  1)  If  he  is  examined  as  a  witnefs  in  the  hi£;h  court  of  parlia- 
ment, he  muft  be  fworn.  The  bi(hop  of  Oxford  was  fworn  in  the 
impeachment  of  lord  Macclesfield,  and  lord  Mansfield  (then 
lord  Stormont)  in  that  of  Mr.  Hallings. 

Mm  2  however 
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howcTcr  fo  highly  tendered  by  the  law,  that  it  is  much 
more  penal  to  fpread  falfc  reports  of  them  and  certain  other 
great  officers  oF  the  realm,  than  of  other  men :  fcandat 
againft  them  being  called  by  the  peculiar  name  of /canJalum 
fnagnatum,  and  fubje£led  to  peculiar  punifhments  by  divers 
antient  ftatutes  '• 

A  PEER  cannot  lofe  his  nobility,  but  by  death  or  attainder; 
though  there  was  an  inftancc  in  the  reign  of  Edward  the  fourth, 
of  the  degradation  of  George  Nevile  duke  of  Bedford  by  aft  of 
parliament  ^,  on  account  of  his  poverty,  which  rendered  him 
unable  to  fupport  his  dignity  ^  But  this  is  a  (ipgular  inftancc : 
which  fervcs  at  the  fame  time,  by  having  happened,  to  (hew  the 
power  of  parliament  j  and,  by  having  happened  but  once,  to 
(hew  how  tender  the  parliament  hath  been,  in  exerting  fo  high 
a  power^  It  hath  been  faid  indeed  ^,  that  if  a  baton  waftes  his 
cftate.  fo  that  he  is  not  able  to  fupport  the  degree,  the  ting  may 
degrade  him  :  but  it  is  exprefsly  held  by  later  authorities  % 
that  a  peer  cannot  be  degraded  but  by  aft  of  parliament, 

[  403  3  The  commonalty,  like  the  nobility,  are  divided  into  fc- 
veral  degrees  *,  and,  as  the  lords,  though  different  in  rank, 
yet  all  of  them  are  peers  in  refpeft  of  their  nobility,  fo  the 
commoners,  though  fome  are  greatly  fuperior  to  others,  yet 
all  are  in  law  peers,  in  refpeft  of  their  want  of  nobility  ^ 

The  firft  name  of  dignity,  next  beneath  a  peer,  was  an- 
tiently  that  of  vidames^  vice-domintf  or  vaivajors  8 :  who  arc 
mentioned  by  our  antient  lawyers  ^  as  Wri  magnae  dignitatii; 
and  fir  Edward  Coke  *  fpeaks  highly  of  them.     Yet  they 

A  3  Edw.  I.  c.  54.    2  Ric.  II.  ft.  J.  *<  extortion,embracei7»tndinajAteajace 

c.  5.     12  Ric.  ]I.  c.  1 1.  «  to  be  haJ  ;  to  the  great  trouble  of  all 

1>  4  Inft.  355.  «  fuch  countries  where  fuch  eftare  iha!l 

«  The  preamble  to  the  adt  is  remark-  "  happen  to  be :  therefore,  ftfr ." 

able^  *(  forafmuch  as  oftentimes  it  is  «<  Moor.  67^. 

*<  fctn^  that  when  any  lord  is  called  to  «  12  Rep.  X07.     is  Mod.  56b 

«  high  eftale,  and  hath  not  convenient  ^  2  Inft.  29. 

«  livelyhood  to  fupport  the  fame  dignity,  g  Camden.  Briton.  /.  erditux* 

«  h  induceth  great  poverty  and  indi-  k  Bra  Aon.  /.  i.  c.  8» 

"  gence,  and  caufeth  ofteatimei  greaf  i  2  Inft.  667. 

are 
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are  now  quite  out  of  ufe ;  and  our  legal  antiquaries  are  not 
agreed  upon  even  their  original  or  antient  office. 

Now  therefore  the  firft  pcrfonal  dignity,  after  the  nobility, 
is  a  knight  of  the  order  of  St.  George,  or  0/  tie  garter  ;  firft 
inftitutcd  by  Edward  HI,  J.  D.  1344  ^.  Next  (but  not  till 
after  certain  ojffictal  dignities,  as  privy  counfellors,  the  chan- 
cellors of  the  exchequer  and  duchy  of  Lancafter,  the  chief 
juftice  of  the  king's  bench,  the  mafter  of  the  rolls,  and  the 
other  EngUih  judges)  follows  a  tni^ht  bamieret  g  who  indeed 
by  ftatutes  5  Ric.II.  ft  2.  c.  4.  and  14  Rtc.  IL  c.  11.  is 
ranked  next  after  barons :  and  his  precedence  before  the 
younger  fons  of  vifcounts  was  confirmed  to  him  by  order  of 
king  James  I,  in  the  tenth  year  of  his  reign  K  But,  in  order 
to  entitle  himfelf  to  this  rank,  he  muft  have  been  created  by 
the  king  in  perfon,  in  the  field,  under  the  royal  banners,  in 
time  of  open  war  ".  Elfe  he  ranks  after  baronets  ;  who  are 
the  next  order  \  which  title  is  a  dignity  of  inheritance,  cre- 
ated by  letters  patent,  and  ufually  defcendible  to  the  iflue  male. 
It  was  firft  inftituted  by  king  James  the  firft,  A.D.  i6i  i.  in 
order  to  raife  a  competent  fum  for  the  redu£^ion  of  the  pro- 
vince of  Ulfter  in  Ireland  (12);  for  which  reafon  all  baronets 
have  the  arms  of  Ulfter  fuperadded  to  their  family  coat  (13). 
Next  follow  knights  of  the  bath ;  an  order  inftitutcd  by  king  [  404  ] 
Henry  IV  and  revived  by  king  George  the  firft.  They  are  fo 
called  from  the  ceremony  of  bathing,  the  night  before  their 
creation.  The  laft  of  thefe  inferior  nobility  are  knights  ^ache^- 
/9r/(i4)  \  the  moft  antient,  though  tlie  loweft  order  of  knight> 

k  Seld.  tit.  •/ bon.  i.  5, 41.  1  Jhid,  i.  1 1.  3.  n  4  Lift.  6. 


(12)  Oae  hundred  gentlemen  advanced  each  one  thoufand 
poiuids ;  for  which  this  title  was  conferred  upon  them.  2  Rap.  j  85/^. 

( I  ^)  The  arms  of  Ulfter  are,  a  hand  gules,  or  a  bloody  hand  in 
a  field  argent* 

(14)  The  moft  probable  derivation  of  the  word  bachelor  is 
from  bas  and  chevalier ^  an  inferior  knight ;  and  thence  latinized 
into  the  barbarous  word  baccalaureus.    Dueange*  Bac. 

The  lowefl  graduates  in  the  univerfities  are  (liled  bachelors^  and 

^ere,  till  latdy^  addiciTed  with  fir  before  their  furname ;  as  in 

M  01  3  Latin 


404  ^i^^  Rights  Book  I. 

hood  amongft  us :  for  we  have  an  i-iftaucc  ■  of  king  Alfred's 
conferring  this  order  on  his  fon  Athclftan.  The  cuftom  of  the 
antient  Germans  was  to  give  their  young  men  a  (hield  and  a 
lance  in  the  great  council :  this  was  equivalent  to  the  toga 
virllis  of  the  Romans:  before  this  they  were  not  permitted  to 
bear  arms,  but  were  accounted  as  part  of  the  father's  houfe- 
hold ;  after  it,  as  part  of  the  community  **.  Hence  fomc  de- 
prive the  ufage  of  knighting,  which  has  prevailed  all  over  the 
weftem  wiurlcl,  fince  it's  reduction  by  colonies  from  thofe 
northern  heroes.  Knights  are  called  in  Lstin  equites  aurati : 
Auratlj  from  the  gilt  fpur^  they  wore  \  and  equites^  bccaufe 
th<Jy  always  fcrved  on  horfeback  :  for  it  is  cbfervableP,  that 
almoft  all  nations  call  their  knights  by  fome  appellation  de- 
rived from  an  horfe  (15).  They  arc  alfo  called  in  our  law  usi- 
Utesy  becaufe  they  formed  a  part  of  the  royal  army,  in  virtue 
of  their  feodal  tenures ;  one  condition. of  which  was,  that 
every  one  who  held  a  knight's  fee  immediately  under  the 
crown  (which  in  Edward  the  fecond's  time  **  amounted  to  ao/. 
per  annum  J  was  obliged  to  be  knighted,  and  attend  the  king 
in  his  wars,  or  fine  for  his  noncompliance.  The  exertion  of 
this  prerogative,  as  an  expedient  to  raife  money  in  the 
reign  of  Charles  the  firft,  gave  great  ofFence :  though  war* 
ranted  bylaw,  and  the  recent  example  of  queen  Elizabeth  (16): 

"  Will.  Malmlb.  Iih.  2.  p  Camd  i^W.     Co.  Litt.  74. 

•  Tac.  Je  Mcrib.  Ga-m,  13,  q  Stat,  de  milir,  j  Edvr.  II. 

Latin  they  are  flill  called  Jomini.  It  is  fomewhat  remarkable,  tha 
whilft  this  feudal  word  has  long  been  appropriated  to  fingle  men, 
another  fifudal  term  of  higher  dignity,  v/a.  baron,  fhould,  in 
legal  language,  be  applied  to  thofe  who  are  married. 

(15)  It  does  not  appear  that  the  £ngli{h  word  knigbi  has  any 
reference  to  a  horfe ;  for  knight,  or  cnih%.  in  the  Saxon,  fignified 
fuevf  /er<vus9  or  attendant.     zSeld.  tit.  hen,  r.  5./  3^ 

(16)  Confiderablc  fees  accrued  to  the  king  upon  the  pcrfomi. 
ance  of  the  ceremony.  Edward  VI.  and  queen  Elizabeth  had  ap* 
pointed  commifiioners  to  compound  with  all  perfons,  who  bad 
]an46  to  the  amount  of  40/.  a  year,  and  who  declined  the  honoor 
and  expence  of  knighthood.  Charles  the  fiijl  followed  their  ex- 
ample ,* 
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but  it  was  by  the  ftatute  i6Car.  I.  c.  16.  aboHlhcd;  and 
this  kind  of  knighthood  haS|  fince  that  time,  fallen  into 
great  difregard. 

These,  fir  Edward  Coke  fays',    are  all  the  names  of 
dignity  in  this  kingdom,  efquires  and  gentlemen  being  only 
names  of  wor/bip.    But  before  thefe  lad  the  heralds  rank  all 
colonels,  ferjeants  at  law,  and  doctors  in  the  three  learned  [  405  .] 
profeOions  '• 

'  2  Inft.  667. 

•  The  nlea  of  pctcedence  in  England  14  Jac.  I.  which  fee  in  SeM.  tit.  of  hon/ 

may  be  redaced  to  the  following  teblei  II.  5.46.  and  II.  1 1.  3.        .    nuuked  t, 

in   which  thofe  marked*  are  entitled  byantj?iit  ufuageandeftablifliedcuftoin} 

Uf  the  rank  here  allotted  them,  by  fta-  for  which  fee  (among  others)  Camden*! 

tute  31  Hen.  VI 11.  c.  to.— —marked  Britannia,  tir.orJttm.  Milles*t  catalogue 

ffbj  ftatate  i  W.  ft  M.  c.  zi.  or'  honour,  edit.  16 10.    and   Chamber* 

xnarkeJ  ||y  by  letters  patent  9,  xo,  and  layne'sprefentftateof  £ngland.b.3.ch.3» 
Tablc     op     Prscsdknce. 

•  The  king^t  children  and  grandcUildren.  *  The  king's  nephews. 

•  -   •  -    -  bretbien.  •  .^icbbifliop  of  Canterbury  (17). 

•  -   -  -  -  uncles.  •  Lord  chancellor  or  keeper,  it'  a  baron* 


ample ;  upon  which  Mr.  Hume  artfully  remarks,  that  '*  nothing 
**  proves  more  plainly,  how  ill-difpofed  the  people  were  to  the 
'*  meafures  of  government,  than  to  obferve,  that  they  loudly 
"  complained  of  an  expedient,  founded  on  pofitive  ftatute,  and 
«*  warranted  by  fach  recent  precedents."    6  Vol.  296. 

(17)  It  is  faid,  that  before  the  conqueft,  by  a  conftitntion  of 
pope  Gregory,  the  two  archbilhops  were  equal  in  dignity,  and  in 
the  number  of  biihops  fabje£t  to  their  authority  ;  and  that  Wil. 
Itam  the  conqueror  thought  it  prudent  to  give  precedence  and  fo- 
periority  to  the  archbifhop  of  Canterbory ;  but  Thomas  arch- 
bilhop  of  York,  was  unwilling  to  acknowledge  his  inferiority  to 
Lanfranc  archbiihop  of  Canterbury,  and  appealed  to  the  pope, 
who  referred  the  matter  to  the  king  and  barons ;  and  in  a  council 
held  at  Windfor-calUe,  they  decided  in  favour  of  the  archbiihop  of' 
Canterbury.     Gotiiv*  Comm,  dt  PrafuL  665. 

But  the  archbilhops  of  York  long  afterwards  refafed  to  acquie(ce 
in  this  deciiion,  for  bi(hop  Godwin  relates  a  curious  and  ludicrous 
ftruggie,  which  took  place  in  the  reign  of  Hen.  li.  above  one  hun- 
dred years  after %vards,  between  Roger  archbifhop  of  York,  and 
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Esc^iRES  and  gentlemen  are  confounded  together  by  fir 
£4ward  Coke,  who  obfervcs  •,  tliap  every  cfquire  is  a  gentlcr 


•  Archbiftop  of  York, 

*  Lord  treafurer. 


J  Earls'  younger  fons. 
"J  I  Barons*  eldeft  font. 

*.  Lord  president  of  the  council .  >  if  barons,  g  Koights  of  the  Gaiter. 

*  Lord  privy  feal.  J  ||  Privy  counfellan. 

*  Lord  great  cbamberlairi.      Tut" 
fee  private  {(at.  i  Geo.  L  c.  3 

*  Lord  high  conftabie. 


*  Lord  marfliall. 

*  Lord  admiral. 

*  Lord  fteward  of  thehoufiiold. 

*  Lord  cbamb«srlai|i  of  the  houf~ 

hpid.  -^ 

•pukes. 

*  Marquefles. 
%  Duke«*  eldeft  fon«. 

*  Earls. 

\  MarqupHes"  eldeft  foas. 
\  Dukes*  younger  fons. 

*  Vifcoums. 
J  Earl?'  eldeft  fons. 
J  MayqutfTes'  younger  fons. 

*  Secretary  of  iU:e,  if  a  bi/hop. 
^  Biflkop  of  London. 
• Durham. 

* Winchefter. 

*  Bifliops. 

*  Secrptary  of  ftate,  if  a  baron* 

*  Baront. 

■)>  Speaker  of  the  houfe  of  common^ 
-I*  Lords  commiflloners  of  the  great  feal. 
J  Vifcounts*  eldeft  fons. 

N^  B,  Married  women  and  widows 
ar^  entitled  to  the  fanne  rank  among  each 
other,  as  their  huA>ands  would  refpec- 
tively  have  born  between  themfelvcs,  ex- 
cept fuch  rank  is  merely  profeftional  or 
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II  Chancellor  of  the  exchequer 
o  u  II  Chancellor  of  the  duchy, 
p  {A  I  Chief  juftice  of  the  king's  bench. 

>  s.*^  II  Matter  of  the  rolls. 

*  ^  I  II  Chief  juftice  of  the  common  picas. 

I    I  *B  11  ^^'^^  ^^  '^  °^  '^^  exchequer. 

I  "^  -5  i  Jodgesy  and  barons  of  the  coif. 


II  Knights  bannerets,  rojaL 
II  Vifcounta*  younger  font. 
II  Barons*  younger  fons. 
tl  Baronets. 
II  Knights  bannerets. 
X  Knights  of  the  Bath. 
X  Knights  bachelors. 
II  Baronets*  eldeft  fons. 
II  Knights'  eldeft  fons. 
It  Baronets'  younger  fons.    . 
||  Knights*  younger  fons. 
X  Colonels. 
X  Serjeants  at  law. 
J  Doaors. 
X  Efquirea. 
J  Gentlemen. 
J  Yeomen. 
X  Tradefmen. 
J  Artificers. 
X  Labourers. 

official  ;~and  unmarried  women  to  tlw 
fame  rank  as  their  eldeft  brothers  wooM 
bear  among  men,  during  the  I  ves  of 
their  fathers. 


Richard  archbifhop  of  Cantcrhury,  for  the  chair  on  the  right 
hand  of  the  pope's  legate,  lb.  79.  Perhaps  to  this  decifion,  and  their 
former. equality*  we  may  refer  the  prcfcnt  diftiodion  between  them ; 
«t(i«.  that  the  archbiQiop  of  Canterbury  is  primate  of  all  £nglaod« 
and  the  archbifhop  of  York  is  primate  of  England. 

5  nian, 
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man,  and  a  gentleman  is  defined  to  be  one  qui  arma  gerit, 
who  bears  coat  armour,  the  grant  of  which  adds  gentility  to 
a  man's  family  :  in  like  manner  as  civil  nobility,  among  the 
Romans,  was  founded  in  the  jus  imaginumj  or  having  tht 
image  of  one  anceftor  at  leaft,  who  had  borne  fome  curulc 
office.  It  is  indeed  a  matter  fomewhat  unfettled,  what  con- 
ftitutes  the  diftinftion,  or  who  is  a  real  efquire :  for  it  is  not 
^n  eftate,  however  large,  that  confers  this  wnk  upon  it'« 
owner.  Camden,  who  was  himfelf  a  herald,  didinguiihes 
them  the  moft  accurately ;  and  he  reckons  up  four  forts  of 
them* :  i.  Thc^eldcft  fons  of  knights,  and  their  cldeft  fons, 
in  perpetual  fucceffion " :  2.  The  eldeft  fons  of  younger  fons 
of  peers,  and  their  eldeft  fons  in  like  perpetual  fucceffion : 
both  which  fpecies  of  efquires  fir  Henry  Spelman  entitles 
armlgeri  nafalitii'^.  3.  Efquires  created  by  the  king's  letters 
patent,  or  other  inveftiture  (18);  and  their  eldeft  fons.  4.  Ef* 
quires  by  virtue  of  their  offices ;  as  juftices  of  the  peace,  and 
pfh^rs  who  bear  any  office  of  truft  under  the  crown  ( 19).  To 
thefe  may  be  added  the  efquires  of  knights  of  the  bath,  each  of 
whom  conftitutes  three  at  his  inftallation  :  and  all  foreign, 
nay,  Irifh  peers  5  for  not  only  thefe,  but  the  eldeft  fons  of 
peers  of  Great  Britain,  though  frequently  titular  lords,  are 
only  ef<^uires  in  the  law,  and  muft  be  fo  named  in  all  legal 

1 1  Jnft.  66S.  n  2  inil.  667.  «  Gbfl;  43. 


(18)  This  creation  has  long  beendifafed.  Efquires  thus  created 
were  invcfted  calcaribus  argentatis,  to  diilinguiih  them  from  the 
efuites  aurati.  In  the  life  of  Chaucer,  we  are  told  that  he  wai 
created  fcutifcr  to  Edward  III.  Scutiffr  is  the  fame  as  armiger ; 
and  our  word  efquire  is  derived  from  fcutum,  or  the  French  e/cu  ^ 
^  fiiicld. 

f  19)  I  cannot  but  think  that  this  is  too  extenGve  a  dcfcription 
of  an  efquire,  for  it  would  beAow  that  honour  upon  every  excife- 
man  and  cuftom-houfe  ofHcer  ;  it  probstbly  ought  to  be  limited  to 
thofe  only  who  bear  an  oiHce  of  trufl  under  the  crown,  and  who 
are  ftiled  efquires  by  the  king  in  their  commiflions  and  appoint- 
^lents ;  and  all  I  conceive  who  are  once  honoured  by  the  king 
lyith  the  title  of  efquire,  have  a  right  to  that  diflinclion  for  life. 

proceed- 
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proceedings  *  (20).  As  for  gentlemen  ^  fays  fir  Tliomas  Smith ', 
they  be  made  good  cheap  in  tliis  kingdom  :  for  whofocrcr 
iludicth  the  laws  of  the  realm,  who  ftudieth  in  the  anivcrii- 
ties,  who  profeflcth  the  liberal  fciencesj  and  (to  be  fliort)  who 
can  live  id!y,  and  without  manual  labour,  and  will  bear  the 
port,  charge,  and  countenance  of  a  gentleman,  he  (hall  be  cal- 
led mafter,-and  fhall  be  taken  for  a  gentleman  (21).  A  yeoman 
is  he  that  hatlf  free  land  of  forty  (hillings  by  the  year;  wHowas 
antiently  thereby  qualified  to  ferve  on  juries,  vote  for  knights  of 
[  4^7  ]  the  (hire,  and  do  any  other  adi,  where  the  law  requires  one 
that  is  probus  et  legalis  homo  *• 

The  reft  of  the  commonalty  are  trade/men^  artificers^  and 
hhurers  ;  who,  (as  well  as  all  others)  muft  in  purfuance  of 
the  ftatutc  i  Hen.  V.  c.  5.  be  ftiled  by  the  name  and  addition 
of  their  eftate,  degree,  or  myftery,  and  the  place  to  which 
they  belong,  or  where  they  have  been  convcrfant,  in  all  origi- 
nal writs  of  a£lions  perfonal,  appeals,  and  indiAmentSj  upon 

X  3  Inll.  30.     a  Inft.  667.  s  2  Inft,  668. 

y  Commonw.  of  Eng.  b.  x.  c.  20.    ~ 


(20)  It  is  rather  remarkable,  that  the  learned  Jadge  (houtd  bare 
forgotten  to  mentton  another  clafi  of  efquires,  who,  upon  all  oca- 
fioRs,  aiTume  that  diftinflion  with  a  peculiar  and  an  oftentatioiis  dc- 
gree  of  confidence,  I  mean  our  profeflion,  or  the  gentlemen  at  the 
bar.  This  arifes,  perhaps*  from  an  anxiety  to  retain  what  die; 
know  originally  to  have  been  an  ufurpation ;  for  fir  Henry  Spcl* 
man,  with  fome  fpleen,  informs  as,  cert}  altera  bine  fieculo  mmta* 
tijpmus  in  putrid  jurifcon/uhuSf  at  ate  proveSiar^  etiam  munertgea^ 
dens  publico  et  pradiis  amplijjinus^  generoji  titulo  bene  ft  habuit ;  fviu 
qttdd  togatitgenti  magis  tunc  conveniret  civilis  ilia  appellesSio  qnamcef- 
trenfis  altera,  Glojf^'voc,  Arm.  But  this  length  of  enjoy  meet 
has  eflablifhcd  fuch  a  right  to  this  diftindion^  that  theceartof 
common  pleas  refufcd  to  hear  an  affidavit  read,  becaufe  a  barrif- 
ter  named  in  ic  was  not  called  an  efqulre.     I  14^il/*  24^. 

(21)  The  eldeft  fon  has  no  prior  claim  to  the  degree  of  gccdc- 
tnan  ;  for  it  is  the  text  of  Littleton,  that  '•  every  fon  is  as  grwt 
"  a  gentleman  as  the  eldell,"    Sed,  210. 

which 
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which  procefs  of  outlawry  may  be  awarded  (aa)  ;  in  order^ 
as  it  fhould  fcem,  to  prevent  any  clandeftmeor  mifiakenouN 
lawry,  by  reducing  to  a  fpecific  certainty  the  perfon  who  is 
the  obje£l  of  it's  procefs  (23). 

(22)  Informations  in  the  nature  of  quo  twarrauto,  are  not  widiin 
the  Hatute  of  additions,     i  ffl^.  244. 

(23)  Thefe  are  the  ranks  and  degrees  into  which  the  pec^Ie 
of  England  are  divided,  and  which  were  created*  and  are  pre- 
ferved,  for  the  reciprocal  protection  and  fupport  of  each  other,  fiut 
in  order  to  excite  difcontent,  and  to  ftir  up  rebellion  againft  all 
good  order  and  peaceful  government,  a  propoAtion  has  lately 
been  induDrioQlly  propagated,  *uiz.  that  all  men  are  by  na- 
ture equal.  If  this  fubjeiSl  is  coniidered  even  for  a  moment^ 
the  very  reverfe  will  appear  to  be  the  truth,  and  that  all  men 
are  by  nature  unequal.  For  though  children  come  into  the  world 
equally  helplefs,  yet  in  a  few  years,  as  foon  as  their  bodies 
acquire  vigour,  and  their  minds  and  pafiions  are  expanded 
and  developed,  we  perceive  an  infinite  difference  in  their  na- 
earal  powers,  capacities,  and  propeniities ;  and  this  ineqoaiity 
is  ftill  further  increafed  by  the  inflru£tion  which  they  happea 
to  receive. 

Independent  of  any  pofidve  regulations,  the  mieqiial  indnflry 
and  virtoes  of  men  mud  neceiTarily  create  unequal  rights.  But  it 
is  faid  that  all  men  are  equal  becaufe  they  have  an  equal  right 
to  juftice,  or  to  the  poiTeffion  of  their  rights.  This  is  an  in- 
iignificant  feif-evident  truth,  which  410  one  ever  denied,  and  it 
amounts  to  nothing  more  than  to  the  identical  propofiticn,  that  all 
men  have  equal  rights  to  their  rights  ;  for  when  Afferent  men 
have  perfect  and  abfolute  rights  to  unequal  things,  they  areoertainly 
equal  witii  regard  to  the  perfection  of  their  righu,  or  tbejuftioe 
that  is  due  to  their  refpedlive  claims.  This  is  the  only  fenfe  in 
which  equality  can  be  applied  to  mankind.  In  the  moft  perfect 
republic  that  can  be  conceived  in  theory,  the  propofition  is  falfe 
and  mifchievbus ;  the  father  and  child,  the  maAer  and  fervant,  the 
judge  and  prifoner,  the  general  p.nd  common  foldier,  the  rcprefen- 
tativc  and  con ftitucnt,  mull  be  eternally  unequal,  and  have  unequal 
rights. 

And  where  every  office  is  eleftive,  the  moft  virtuous  and  the  beft 
qualified  to  difcharge  the  duties  of  any  office,  have  rights  and  claims 
fupcrior  to  others. 

One 
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One  celebrated  pfailofopher  has  endeavQoreci  to  prove  the  natu- 
ral eqaalitf  of  mankiad>«  by  obfcrving,  that  •'  the  wcakeft  hu 
**  ftreogth  enough  to  kill  the  ftrongeIl»  either  by  fecret  machina* 
«<  tions«  or  by  confederacy  with  others,  that  arc  in  the  fame  dan- 
•*  ger  with  himfelf/*    Hobbts^s  Lrv.  c,  jciii. 

From  fuch  a  doftrine^  fupported  by  fuch  rcafons.  we  cannot  be 
forprifed  at  the  confequences,  when  an  attempt  is  made  to  re- 
dace  it  to  pradUce. 

Subordination  in  twtry  fociety  is  the  bond  of  iu's  exiflence; 
the  higheft  and  the  loweft  individuals  derive  their  ftrength  and  (e- 
carity  from  their  mutual  afliflance  and  dependence ;  as  in  thenataral 
body  9  tht  0ye  cannot /ay  to  the  hand^  I  have  no  neidoftbte  \  nor  agm, 
the  bead  to  the  feet  ^  I  have  no  need  of  you,  Milton,  though  a  favourer 
of  a  republic,  was  fo  convinced  of  the  neceflity  of  fubordinatkm 
and  degrees,  that  he  makes  Satan,  even  when  warring  againft 
heaven's  King,  addrefs  his  legions  thus  ; 

If  not  equal  all,  yet  frtt. 
Equally  free ;  for  orders  and  degrees 
Jar  not  with  liberty,  but  well  confift.  B.  5.  /.  79a 

True  liberty  refults  from  making  every  higher  degree  acceffiblo 
to  thofe  who  are  b  a  lower,  if  virtue  and  talents  are  there  found  to 
deferve  advancement. 

In  this  happy  country,  the  fon  of  the  loweft  pea&nt  may  rife  bf 
hb  merit  and  abilities  to  the  head  of  the  church,  law»  army,  navjr, 
and  every  department  of  the  ftate.  The  doCb-ine,  that  all  men 
are,  or  ought,  to  be  equal,  is  licde  lefs  contrary  to  nature,  anddc- 
ftru^ve  of  their  happinefs,  than  the  invention  of  Procruftes,  wbo 
attempted  to  make  men  equal  by  ftretching  the  limbs  of  ibme,  and 
lopping  off  thofe  of  others. 

And  till  a  neighbouring  nation  adopt  more  true  and  ratkmal 
principles  of  government,  there  is  tstry  reafon  to  apprehend  that 
their  ftreets  will  ftream  with  blood,  and  general  niifery  pervade 
their  land. 
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CHAPTER     THE     THIRTEEN'TH. 

OF  TUB  MILITARY    AND    MARITIME 
STATES. 


THE  military  ftatc  includes  the  whole  of  the  foldierjr ) 
or,  fuch  perfons  as  are  peculiarly  appointed  among  the 
reft  of  the  people  for  the  fafeguard  and  defence  of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a 
diftin£t  order  of  the  profeflion  of  arms.  In  abfolute  monar* 
chies  this  is  necefTary  for  the  fafety  of  the  prince,  and  arifes 
from  the  main  principle  of  their  conflitution,  which  is  that  of 
governing  by  fear :  but  in  free  ftates  the  profeifion  of  a  foldier, 
taken  (ingly  and  merely  as  a  profeffioh,  is  juftly  an  ohjcQ.  of 
jealoufy.  In  thefe  no  man  fliould  take  up  arms,  but  with  a 
view  to  defend  his  country  and  it's  laws :  he  puts  not  off  the 
citizen  when  he  enters  the  camp  ;  but  it  is  becaufe  he  is  a  ci^ 
tizcn,  and  would  wt(h  to  continue  fo,  that  he  makes  himfclf 
for  a  while  a  foldier.  The  laws  therefore  and  conftitution 
of  thefe  kingdoms  know  no  fuch  ftate  as  that  of  a  perpetual 
(landing  foldier,  bred  up  to  no  other  profeflion  than  that  of 
war:  and  it  was  not  till  the  reign  of  Henry  VII,  that  the  kings 
of  England  bad  fo  much  as  a  guard  about  their  perfons. 
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In  the  time  of  our  Saxon  anccftors,  as  appears  from  Ed- 
ward the  confeflbr's  laws  *,  the  military  force  of  this  kingdom 
was  in  the  hands  of  the  dukes  or  heretochs,  who  were  con« 
ftituted  through  every  province  and  county  in  the  kingdom ; 
being  taken  out  of  the  principal  nobility,  and  fuch  as  were 
mod  remarkable  for  being  **  Japientes^  jideles^  et  animjji^ 
Their  duty  was  to  lead  and  regulate  the  Englifli  armies,  with 
[  409  ]  a  very  unlimited  power ;  •*  prout  ets  vifum  fuerii^  ad  bomrm 
^*  coronae  et  utilitatem  regni.'*  And  becaufe  of  this  great 
power  they  were  elcQed  by  the  people  in  their  full  aflcmbljr, 
or  folkmote,  in  the  fame  manner  as  (hcrifTs  were  ele£led:  fol« 
Towing  fttll  that  old  fundamental  maxim  of  the  Saxon  confti- 
tution,  that  where  any  officer  was  intruded  with  fuch  power, 
as  if  abufed  might  tend  to  the  oppreflion  of  the  people,  that 
power  was  delegated  to  him  by  the  vote  of  the  people  them- 
felves  \  So  too,  among  tlie  antient  Germans,  the  anceflors 
of  our  Saxon  forefathers,  they  had  their  dukes,  as  well  as 
kings,  with  an  independent  power  over  the  military,  as  die 
kings  had  over  the  civil  (late.  The  dukes  were  eleftivc,  the 
kings  hereditary  :  for  fo  only  can  be  conGftently  underftood 
that  paflage  of  Tacitus  ^,  "  rcges  ex  nobilitate^  duces  ex  virtuti 
«<  fumunt  ;^  in  conftituting  their  kings,  the  family  or  blood 
royal  wns  regarded  ;  in  chufing  their  dukes  or  leaders,  war- 
like merit :  juft  as  Ca:far  relates  of  their  anccftors  in  his  time, 
that  whenever  they  went  to  war,  by  way  cither  of  attack  or 
defence,  tliey  ekHcd  leaders  to.  command  them  **.  This  largr 
(hare  of  power,  thus  conferred  by  the  people,  though  intended 
to  preferve  the  liberty  of  the  fubjecl,  was  perhaps  unrcafcn- 
ably  detrimental  to  the  prerogative  of  the  crown :  and  ac- 
cordingly we  find  a  very  ill  ufc  made  of  it  by  Edric  duke  of 
Mercia,  in  the  reign  of  king  Edmund  Ironfide }  who,  by  his 

■  c,  it  htrHothvt.  LL .  EJw,  Cnfrf  'did*    See  alio  Bede, 

b  «<  jJW  ver9  vlri  eViguntur  per  ecm~  ecci,  Ltji,  I.  5.  f.  lO- 

•*  muTte  ccnji/ittm,  fro  amfruni  utiUtate  c  D^  nonb,  Ctm,  7. 

•«  r  gfiij  ftrprov'wtiai  et patrias  un'wtr-  **   **  ^um  helUm  ctvitat  nut  tUafsm* 

**faif  et  per  Jin^ulos  comitfituSf  in  pLno  ♦*  Jeft.ndit  aut  Itftrt,  msgi/lratas  fmi 

**fJkmoiefJ!cutefvitecomUes,prc^ftnd-  **  hello  praefir.t  drligt:n:tir»'*    U<  irV. 

—  drum   et    ctyKitsiattm    il'<gi    dehent,**  C<i//. /•  6.  r.  22. 

office 
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office  of  duke  or  hcretoch,  was  catitlcd  to  a  large  command 
in  the  king's  army,  and  by  his  repeated  treacheries  at  la(t 
transferred  the  crown  to  Canute  tlie  Dane. 

It  feems  univerfally  agreed  by  all  hiftprians,  that  king 
Alfred  firft  fettled  a  national  militia  in  this  kingdom,  and  by 
his  prudent  difcipline  made  all  the  fubje£ls  of  his  dominioa 
foldiers :  but  we  are  unfortunately  left  in  the  dark  as  to  the 
particulars  of  ihis  his  fo  celebrated  regulation;  though,  from 
what  was  laft  obferved,  the  dukes  feem  to  have  been  left  in 
pofieffion  of  too  large  and  independent  a  power  :  which  en-  [  4'®  3 
abled  duke  Harold  on  the  death  of  Edward  the  confeiTor, 
though  a  ftranger  to  the  royal  blood,  to  mount  for  a  Ihort 
fpace  the  throne  of  this  kingdom,  in  prejudice  of  Edgar 
Atheling  the  rightful  heir. 

Upon  the  Norman  conqueft  the  feodal  law  was  introduced 
here  in  all  it's  rigour,  the  whole  of  which  is  built  on  a  military 
plan.  I  fhall  not  now  enter  into  the  particulars  of  that  con* 
(titution,  which  belongs  more  ptoperly  to  the  next  part  of 
our  commentaries^ ;  but  (hall  only  obferve,  that,  in  confe- 
quence  thereof,  all  the  lands  in  the  kingdom  were  divided 
into  what  were  called  knights*  fees,  in  number  above  fixty 
thoufand(i);  and  for  every  knight's  fee  a  knight  or  foldier,  tnilesg 
was  bound  to  attend  the  king  in  his  wars,  for  forty  days  in  a 
year  (2);  in  which  fpace  of  time,  before  war  was  reduced  to  a 
fcicnce,  the  campaign  was  generally  finiflied,  and  a  kingdom 
either  conquered  or  viftorious  *.  By  this  means  the  king  had, 
:without  any  expcnfc,  an  army  of  fixty  thoufand  men  always 

c  The  Polfs  are,  even  at  this  day,  fj  bs  compclied  to  ferve  above  fix  weekt, 
tenacious  of  their  antienc  couftituiion,  or  forty  days,  in  a  year.  MoJ.  Ua« 
that  their  pofpoUte,  or  mllicia,  cannot       Hi/l  xxxiv.  12. 

(1)  60,215. 

(2)  We  frequently  read  of  half  a  knight,  or  other  aliquot  part, 
as  for  fo  much  land  3  knights  and  a  haif,  &c.  were  to  be  re- 
turned; the  fraction  of  a  knight  v,^as  performed  by  a  whole  koighl 
who  ferved  half  the  time,  or  other  due  proportioa  of  it. 

6  ready 
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'  ready  at  his  command.  And  accordingly  we  find  one,  among 
the  laws  of  William  the  conqueror',  which  in  the  king's 
name  commands  and  (irmly  enjoins  the  perfonal  attendance  of 
all  knights  and  others ;  **  quod  habeant  et  tentant  fefemper  in 
«*  armis  et  equity  ut  decet  et  oportet  :  et  quod  fetnperjint  prmfti 
**  et  parati  ad fervitium  fuum  integrum  nobis  explendum  et  petd" 
**  genduntf  cum  opus  adfuerit^  fecundum  quod  debent  defeo£s  et 
*•  tettementis  fuis  de  jure  nobis  facer e!*  This  perfonal  fervicc 
in  proccfs  of  time  degenerated  into  pecuniary  commutations 
or  aids,  and  at  lad  the  military  part  (3)  of  the  feodal  fyftctn 
was  aboliflied  at  the  reftoratiou,  by  flatute  1 2  Car.  II.  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  cafe  of  domeftic  infurrcc* 
tions,  or  the  profpeft  of  foreign  inv'afions.  Befides  thofc,  who 
by  their  military  tenures  were  bound  to  perform  forty  days 
[  411  ]  fer\^ice  in  the  field,  firft  the  alTife  of  arms,  enafted  27  Hen. 
II  «,  and  afterwards  the  (latute  of  Winchefter  S  under  Ed- 
ward I,  obliged  every  man,  according  to  his  eftatc  and  degree, 
to  provide  a  determinate  quantity  of  fuch  arms  as  were  then 
in  ufe,  in  order  to  keep  the  peace  :  and  conftables  were  ap- 
pointed in  all  hundreds  by  the  latter  flatute,  to  fee  that  fuch 
arms  were  provided.  Thefe  weapons  were  changed,  by  the 
ftatute  4  &  5  Ph.  &  M.  c.  2.  into  others  of  more  modem  fcr- 
vice:  but  both  this  and  the  former  provifions  were  repealed 
in  the  reign  of  James  I  *.  While  thefe  continued  in  force,  it 
Was  ufual  from  time  to  time  for  our  princes  to  ifliic  commif- 
fions  of  array,  and  fend  into  every  county  officers  in  whoni 
they  could  confide,  to  mufter  and  array  {or  fet  in  military 
order)  the  inhabitants  of  every  diftrift  •,  and  the  form  of  the 

'c.  5?.     See  Co.  Litt.  7$,  76.  i  Star,   i  Jac  I*  c.  25.  21  JacL 

C  HoTcd.  yf.  D.  1181.  c.  18. 

•  fc  1 3  Edw.  I.  c.  6. 

-    -     -  -  -  —  —  I         I  -     - 

(3)  The  military  or  warlike  part  of  the  feudal  fyftcm  ^'as  aho- 
lifticd,  when  perfonal  fcrvice  was  difpcnfed  with  for  a  pccuniaiy 
Commntation>  as  early  as  the  reign  of  Henry  II.  But  the  militaiy 
tenares  (till  remained  till  12  Car.  II.  c.  24.     See  2  Vol.  p.  77. 

commtffioB 
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tookOiiiEbn  df  zmfwis  fettled  in  parliament  in  the  5  I)en« 
IV^  fo  aa  to  prevent  the  infertion  therein  of  any  new  peiial 
tlaufes^  But  it  was  alfo  prond'edl  that  no  man  ihoul4 
be  compelled  to  go  6ut  of  t)^  kingdom  at  any  rate,  nor  out 
of  his  fiiire  but  in  cafes  of  urgent  neeeflity  i  nor  flibuld  pro- 
idde  fdldiers  ttniefs  by  confent  of  parliament.  About  the  reign 
bf  king  Henry  the  eighth,  or  his  children,  lieutenants  began 
to  be  introduced  ",  as  (landing  repr^fentatires  of  thb  crown, 
to  keep  the  counties  in  military  order;  for  we  find  them  men* 
lioned  as  known  officers  in  the  ftatute  4  &  5  Ph.  &  M.  c*  3. 
though  they  had  not  been  then  long  in  ufe,  for  Camden  fpeaks 
X}(  them  *  in  the  time  of  queen  Elizabeth,  as  extraordinary 
magiftrates  conftituted  only  in  times  of  difficulty  and  danger* 
But  the  introduAion  of  thefe  commiffions  of  lieutenancy^ 
which  contained  in  fubftance  the  fame  powers  as  the  old  com* 
saiilions  of  array, '  caufed  the  latter  to  fall  into  difufe. 

In  this  ftate  things  continued,  till  the  repeal  of  the  (tatutes 
of  armour  in  the  reign  of  king  James  the  firft :  after  which, 
when  king  Charles  the  firit  had,  during  hb  northern  expedi- 
tions>  iffiied  commiffions  of  lieutenancy  and  exerted  fome 
military  powers,  which,  having  been  long  exercifed,  were 
thought  to  belong  to  the  crown,  it  became  a  queftion  in  the 
long  parliament,  how  far  the  power  of  the  militia  did  inli^- 
rently  refide in  the  king}  being  now  unsupported  by  any  lla-  [  41a  > 
tiite,  and  founded  only  upon  immemorial  ufugc.  This  ques- 
tion, long  agitated,  with  great  heat  and  refentment  on  b6th 
fides,  became  at  length  the  immediate  caufe  of  the  fatal  rup«' 
ture  between  the  king  and  his  parliament:  the  two  houfes  not 
only  denying  this  prerogative  of  tlie  cfown,  the  legality  of 
which  pethaps  might  be  fomeWhat  doubtful ;  but  alfo  feifing 
into  their  o^n  hands  the  entire  power  of  the  militia,  the  il- 
legality of  whi(;h  (tep  could  nevef  be  any  doubt  at  all. 

Soon  after  the  reftoration  of  king  Charles  the  fecond, 
when  the  military  tenures  were  abolifhed,  it  was  thought 

k  Rufliwofth.  part}.  p«ge66i*  667.      95  E4w.  III.  ft.  $•  c.  8. 
^  8  Rym.  i?4«  &c.  »  15  Rym.  75. 

1  Scat.  1  ^w.  HI.  ft.  2.  c.  5  *  7*  n  BHi>  10}.    £4ii.  1594. 

Tou  I.  N  n  proper 
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proper  to  afccrtata  tll«  powtr  of  the  ixiUkia,  torecopize^ 
fole  right  of  the  crovrn  to  govern  aad  command  them,  anit* 
put  the  whole  into  a  more  regular  method  of  military  fabor* 
4ination  o :  and  the  order^  i«  which  the  militia  now  ftandi 
by  law,  IB  prinqipally  built  upon  the  (latotcs  which  were  then 
cnaSed.  It  i»  true  the  two  laft  of  them  arc  apparently  tt^ 
pealed  ^  but  many  of  their  proviCona  are  re^naded,  widi 
the  addition  of  fome  new  regulations^  by  the  prefisnt  m5H& 
laws  :  the  general  fcheme  of  which  is*  to  difcipUne  a  certaia 
number  of  the  inhabitantaof  every  county,  chofen  by  lot  for 
three  years.(4),  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  prii^ipal  landholders,  under  a  com* 
miffion  from  the  crown.  They  are  not  compellable  to  marcb 
out  of  their  counties,  unleft  in  cafe  of  invafion  or  adual  re- 
bellion within  the  realm,  (oc  any  of  itV  dominions  or  ter- 
ritories P)  nor  ia  any  cafe  compellable  to  maidi  out  of  die 
kingdom  {5).  They  are  to  be  exercifed  at  ftated  times:  and 
their  difciplinc  in  general  is  liberal  and  cafy;  but  when 
drawn  out  into  a£lual  ferviee,  they  are  fubjcd  to  therigouti 
of  martial  law,  as  neceffary  to  keep  them  in  order.  This  15 
the  conftitutional  fccurity,  which  our  laws  '  have  provided 

o  13  Car.  n.  c.  6.  14  Car.  II.  c  3.  ^  %  Geo.  III.  c  %o.    9 -Geo.  HI. 

t5Car.ll.  C.4.  c.  42.  j6^Geo.ni.  c.  3.  iSGeQ.III> 

p  SUt.  x6  Geo.  III.  c.  3.  c.  14.  &  59.  19  Geo.  III.  c.  72. 


(4)  And  now  for  Rvc  years  by  the  26  Geo.  III.  c  107.  f.  af 
which  has  rediTced  into  one  slGL  the  former  flatutes  xelatiag  to  tbe 
militia. 

(5)  By  26  Geo.  III.  c.  107.  f.  95.  in  all  cafes  of  a^hialtnra* 
{ion  or  upon  imminent  danger  thereof,  and  in  all  cafes  of  rebel- 
lion or  infurreftion,  it  fliall  be  lawful  for  his  majefly,  the  occafioa 
being  firlt  communicated  to  parliament,  if  fittings  if  cot  fitting* 
declared  in  council,  and  notified  by  proclamation,  to  order  the 
milida  to  be  embodied^  and  to.dired  them  to  be  led  by  their  re- 
fpeddve  ofilcers  into  any  parts  of  thb  kmgdom ;  bot  neither  the 
whole,  or  any  part,  fhall  be  ordered  to  go  out  of  Great  Brttaia. 
See  the  regulatiofts  rcrpc6ti»g  the  xnifiua,  dated  at  large  in  Bsm, 
tit.  Mi/ilia. 

for 
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lor  the  public  ptace»  and  for  prote^g  ibe  realm  againft 
foreign  or  domeftic  violeace. 

When  the  nation  was  engaged  in  wir,  more  veteran  troops 
^nd  more  regular  difcipHne  were  efteemcd  to  be  neccflary, 
than  could  be  expe£led  from  a  mere  militia.  And  therefore 
^t  fuch  times  more  rigorous  methods  were  put  in  ufe  for  the 
raifing  of  armies  and  the  due  regulation  and  difcipline  of  the  [  4ti  ^ 
foldiery:  which  are  to  be  looked  upon  only  as  temporary 
cxcrefcences  bred  out  of  the  didemper  of  the  itate>  and  not  as 
any  part  of  the  permanent  and  perpetual  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  fettled  principles^ 
but  is  entirely  arbitrary  in  it's  decifions^  is,  as  fir  Matthew 
Hale  obfcrves%  in  truth  and  reality  no  law,  but  fomething 
indulged  rather  than  allowed  as  a  law.  The  neceflity  of  order 
and  difcipline  in  an  army  b  the  only  thing  which  can  give  it 
countenance }  and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace,  when  the  king's  courts  are  open  for  all  perfons 
to  receive  juftice  according  to  the  laws  of  the  land.  Where- 
fore, Thomas  earl  of  Lancafterbeing  condemnedatPontefraft> 
15  Edw.  II.  by  martial  law,  his  attainder  was  reverfed  i  Edw. 
III.  becaufe  it  was  done  in  time  of  peace '.  And  it  is  laid 
down ',  that  if  a  lieutenant,  or  other^  that  hath  commifEon 
of  martial  authority,  doth  in  time  of  peace  hang  or  otherwife 
execute  any  man  by  colour  of  martial  law,  tliis  is  murder ; 
for  it  is  againft  tm^na  carta  *.  The  petition  of  right "  more- 
over ena^n  that  no  foldier  ihall  be  quartered  on  the  fubje£l 
without  his  own  confent^ ;  and  that  no  commilEon  ihall  iiTuo 
to  proceed  within  this  land  according  to  martial  law.  And 
whereas,  afur  the  reftoration,  king  Charles  the  fecond  kept 
up  about  five  thoufand  regular  troops,  by  his  own  authority, 
for  guards  and  garrifons-;  which  king  James  the  fccond  by 
degrees  increafed  to  no  lefs  than  thirty  thouAmd,  all  paM 
from  his  own  civil  lift  -,  it  was  made  one  of  the  articles  of  the 

4  jHift.  C.  L.  c.  %.  c.  I. 

«  %  Brad.  Append.  |^  "  Tbas»  in  P«bfid,  ao  foUkr  cm 

•  3  Inft.  52.  be^aartcred  upon  (h«  gentry,  the  oaHf 

t  ^.  29.  ficeoMn  in  thatrtpvUic    Mod.  Vftiv* 

II  3  C«r.  I.  See  ^(9  $ut.  %i  Car.  If.      Hift.  issiv.  ij. 
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bill  of  rights^,  that  die  railing  or  keeping  a  ((anding  armf 
within  the  kingdom  in  time  of  peace^  unlefs  it  be  with  cod* 
fent  of  parliament)  is  againft  law. 

BuT>  as  the  fafhion  of  keeping  (landing  ahnies  (whic^ 
was  firft  iutroduced  by  Charles  VII  in  France,  ^.  D.  1445^) 
[  4^4  D  ^'^  ^^  ^^^^  y^^^^  univcrfally  prevailed  over  Europe,  (though 
fome  of  it's  potentates,  being  unable  themfelves  to  maintain 
them,  are  obliged  to  have  recourfe  to  richer  powers,  and 
receive  fubfidiarjr  penfions  for  that  purpofe)  it  has  alfo  for 
many  years  pad  been  annually  judged  neceflarj  by  our  legis- 
lature, for  the  falety  of  the  Idngdom,  the  defence  of  the  pot 
feflions  of  the  crown  of  Great  Britam,  and  the  prefenration 
of  the  balance  of  power  in  Europe,  to  maintain  even  in  dme 
of  peace  a  (landing  body  of  troops,  under  the  command  of 
the  crown ;  who  are  however  iffofano  diibanded  at  the  ex« 
piration  of  every  year,  unlefs  continued  by  parliament.  And 
it  was  enaded  by  ftatu^e  10  W.  III.  c.  i .  that  not  more  than 
twelve  thoufand  regular  forces  (hould  be  kept  on  foot  in  Ire- 
land, though  paid  at  the  charge  of  that  kingdom;  whidi 
permiflion  is  extended  by  ftatute  8  Geo*  III.  c.  13.  to  16235 
men,  in  time  of  peace. 

.  To  prevent  the  executive  power  from  being  aUe  to  op« 
prefs,  fays  baron  Montefquieu  ',  it  isrequiGte  that  the  armies 
with  which  it  is  entrufted  (hould  confift  of  the  people,  and 
have  the  fame  fpirit  with  the  people ;  as  was  the  cafe  at  Rome, 
till  Marius  new-modelled  the  legions  by  enlifting  the  rabble 
of  Italy,  and  laid  the  foundation  of  all  the  mSitary  tyranny 
that  enfued.  Nothing  then,  according  to  thefe  principles, 
ought  to  be  more  guarded  againft  in  a  free  ftate,  than  mak« 
ing  the  military  power,  when  fuch  a  one  is  neceflarj  to  be 
-kept  on  foot,  a  body  too  diftind  from  the  people.  Like 
Durs,  it  (hould  wholly  be  compofed  of  natural  fubje£ls ;  it 
ought  only  to  be  enlifted  for  a  (hort  and  limited  time  \  the 

foldiers  alfo  (hould  live  intermixed  with  the  peoplei  no  fepa- 

♦  . 

•  «Stftt.iW*4eM.ft.ft.  c.».  s  Sp.  L  tf.S. 

V  Robercfonj  CIu.  V ,  i.  94* 
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t2tt  camp,  no  bwnck^y  no, inland  fortrefles  (houM  be  )1« 
lovfed  (6).  And  perhaps  it  might  be  ftill  better^  if,  by  dirmiiSng 
a  dated  number  and  enlifting  others  at  every  renewal  of  their 
term,  a  circulation  could  be  kept  up  between  the  army  and 
the  people,  and  the  citizen  and  th^  foldier  be  more  intimately 
connefied  together*  .   .  : 

To  kerp  ,this  body  of  troops  in  order,  an  annual  acl  of 
iparliament  liVewife  pafles,  <<  to  punifh  mutiny  and  defertion^ 
**  and  for  the  better  payment  of  the  army  and  their  quarters/?  C  4'5  ] 
This  regulates  the  manner  in  which  they  are  to  be  difperfed 
among  the  feveral  inn-keepers  and  yi£luallers  throughout  th^ 
.kingdom }  and  eftablifhes  a  law  martial  for  their  government. 
By  this,  among  other  things,  it  is  enabled,  that  if  any  officer 
or  foldier  fliall  excite,  or  join  any  mutiny,  or,  knowing  of 
it,  ihall  not  give  notice  to  ^e  comn>anding  o$cer :  or  (hall 
defert,  or  lift  in  any  other  jreginienty  or  fleep  upon  his  poil, 
or  leave  it  before  he  is  relieved,  or  hold  correfpondence  with 
a  rebel  or  enemy,  or  (Irike  or  ufe  violence  to  his  fuperior  of- 
ficer, or  (hall  difobey  his  lawful  commands :  fuch  ofFencicr 
Ihall  fuffer  fuch  puin(hm,ent  as  a  cpurt  martial  (hall  infli£Vj 
(hough  it  extend  to  death  itfelf. 

HowEVEit  expediei|t  the  moft  (brift  regidations  may  be  in 
time  of  a£tual  War,  yet  in  times  of  profound  peace,  a  little 
relaxation  of  military  rigor  would  not,  one  ihculd  hope,  be 
produdive  of  much  inconvenience.^  And,  upon  this  prin^ 
ciple,  though  by  our  (landing  laws^  (ftlll  remaining  in  force^ 
though  not  attenJlcd  to)  defertlon  in  time  of  war  is  made 
felony,  without  benefit  of  clergy,  and  the  offence  is  triable 

7  S^t.  1 8  Hem  VI.  ^19.   %St%  Edw.  VI.  c.  i. 


(6)  Since  this  was  written,  With  a  genuine  love  of  liberty,  by 
the  author,  experience  his  proved,  that  the  mofbTormidable  enemjr  *. 
which  the  people  of  Englind  have  to  dread,  ir  their,  own  Jawleft 
mobs.  Care  ought  therefore  to  be  taken,  that  foldiers  may  never 
Jjccome  familiar  wjth  the  jicoplciit  great  towns,  left  they  fhould 
be  more  inclined  to  joii}^,  than  tt>  quell^  a  riot. 

...      I  Nn3  by 
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by  a  jury  and  before  jufticcs  at  the  taoithcm  law ;  yet,  by 
our  militia  laws  before-mentioned,  a  much  lighter  ptmifh^ 
inent  is  infli£led  for  deTertion  m  time  of  peace.    So,  by  the 
Roman  law  alfo,  defertion  in  time  df  war  was  punifhed  witM 
death,  but  more  mildly  in  time  of  tranquillity  *•    But  our 
mutiny  a£l  makes  no  fuch  diftinAion :  for  any  of  the  faults 
above-mentioned  are,  equally  at  all  times,  punifhable  with 
death  itfelf,  if  a  court  martial  fhall  think  proper.    This  diCm 
tretionary  power  of  the  court  martial  is  indeed  to  be  guided 
\>j  the  diredions  of  the  crown  i  which,  with  regard  to  mili^ 
tary  offences,  has  almoft  an  abfolute  legiflative  power  \  *'  His 
**  majefty,  faysthe  aft,  may  form  articles  of  war,  and  conftitute 
•*  <;o^rts  martial,  with  power  to  try  any  crime  by  fuch  articles, 
*'  and  inflift  penalties  by  fentence  or  judgment  of  the  fame-* 
A  vaft  and  mofl  important  truft !  an  unlimited  power  to  create 
crimes,  and  annex  to  them  any  puniQiments,  not  extending 
[  416  ]  to  life  or  limb  !  Thefe  are  indeed  forbidden  to  be  intiiCt^d^ 
except  for  crimes  declared  to  be  fo  puniQiable  by  this  a£l  ^ 
which  crimes  we  have  juft  enumerated,  and,  among  which, 
we  may  obfenre  that  any  difobedience  to  lawful  compiands  is 
one*    Perhaps  in  fome  future,  revifion  of  this  aft,  wliich  13 
in  many  refpefts  haftily  penned,  it  may  be  thought  worthy 
the  wifdom  of  parli^nient  to  afcertain  the  limits  of  military 
fubjeftion,  and  tp  enaft  exprefs  articles  of  war  for  the  gOr 
vemment  of  the  army,  as  is  done  for  the  government  of  th^ 
navy ;  efpecialiy  as,  by  our  prefent  conftitution,  the  nobi^ 
lity  and  gentry  of  the  kingdom,  who  ferve  their  comitry  as 
militia  officers,  are  annually  fubjefted  to  (be  fame  arbitrajrj 
rule,  during  their  time  of  exercife*  . 

One  of  the  greateft  a(hranta]ges  of  our  Englifii  law  is,  that 
not  only  the  crimes  themfelves  whieh  it  piHiifl^es,  but  alfb 
the  penalties  which  it  inflifts,  are  afcertained  and  notorious : 
nothing  is  left  to  arbitrary  difcretion  : .  the  kingby  his  judges 
difpenfes  what  the  law  has  previoufly  ordained  }  but  i%  no( 

*  F/a^,  16.  $.  another  aflftual  9€t  "  for  tbc  reguUtieB 

*    *  A  like  power  over  the  marines  it      **  of  his  majelify*s  ttUtlot  taitti^luk 
giYcn  to  the  lor^s  of  the  admiraity,  by     <^  on  H^oif*** 


hkxdcit  die  kgiiator.    H»w  much  tiierelbre  is  it  to  be  re. 
gretted  that  a  fet  of  men,  whofe  bravery  has  (o  often  pre« 
fenred  the  liberties  of  their  country,  ifaould  be  reduced  to  a 
Aate  of  fervftude  in  the  midftof  a  nation  of  freemen !  for  fir 
Edwavd  Goke  will  inform  us*,  that  it  is  one  of  the  genuine 
marks  of  fervitude,  to  have  the  law,,  which  is  our  rule  of 
A&ion,  either  concealed  or  precarious :  **  mi/era  tji.firviius 
<<  ubijus  tft  vagam  aut  incogniXum"  Nor  is  this  ftate  of  fer*     ^ 
▼itiide  ^MtCe  confiftdit  with  the  mascims  of  fomd  policy  oh* 
ferved  by  dher  bu  nations*    For,  the  greater  the  general 
iibeity  is  winch  any  ftate  enjoys,  the  more  cautious  has  it 
ttfoaUy  been  in  imrodacing  flavery  in  any  particular  order  or 
profeffiotv .   T^htfk  men,  as  baron  Montefquieu  obferves  \ 
feeing  the  liberty  which  others  poiTefs  and  which  they  them- 
felvcs  are  excluded  f  rpm,  are  apt  (like  eunuchs  in  the  eaftem 
^raglio^)  to  }iv<  in  a  itate  pf  perpetual  envy  and  hatred  to* 
wards  the  reft  qf  the  community  j  and  indulge  a  malignant 
pleafure  in  contributing  to  deftroy  tfaofe  privileges,  to  which 
they  can  never  be  admitted.     Hence  have  many  free  ftates« 
by  departing  from  this  rule,  been  aulangered  by  the  revolt  ot 
their  (laves:  while,  in  abfolutc  and  defpotic  governments  C  4^7  J 
where  no  real  liberty  exifts,  and  confequently  no  invidioua 
comparifoBfican  be  fbrmed,  fuch  incidents  are  extremely  rare* 
Two  precautions  arc  therefore  adyifed  to  .be  obfervcd  in  a^ 
prudent  and  free  governments  :    i.  To  prevent  the  introdu&> 
tion  of  flavery  at  all ;  or,  a.  If  it  be  alseady  introduced,  not 
to  intnift  thofe  flaves  with  arms ;  who  will  then  find  them*» 
felves  aa  overmatch  for  the  freemen.     Much  kfs  ought  the 
ibidiery  to  be  an  exception  to  the  people  in  general,  'and  the 
only  ftate  of  fervitude  in  the  nation* 

BoT  as  foldiers,  by  this  annual  a£b,  are  thus  put  in^a  worft 
condition  than  any  other  fubjefls,  fo  by  the  humanity  of  our 
ftandihg  laws,  they  are  in  feme  cafes  put  in  a  much  better* 
By  ftatute  43  Eli^.  c.  3.  a  v/cekjy  allowance  is  to  be  raifed 
in  every  county  £or  the  relief  of  fo^di^ts  that  are;  fkkp  hu^ 

•  4Jnff.  33i.  •  '   t)>Sp.  U'i5..i*.       •^-'  "' 
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and  maimed :  not  foi^getcing  the  royal  hofpital  at  CheUca  fop 
tach  as' are  worn  out  in  their  duty*  Officers  and  foidient 
that  have  been  in  the  king's  fervicCi  are  by  feveral  ftatutes^ 
ena£ied  at  the  clofe  of  feveral  wars,  at  liberty  to  ufc  any 
trade  or  occupation  they  are  fit  for,  in  any  town  in  tho  king* 
dom  (except  the  two  univerfities)  notwithftanding  any  ftatuttt 
cuftom,  orchartertothecontrar)r(7).  Andfoldiersiiia£hial 
military  fervice  may  make  nuncupative  wills,  and  di^ofe  of 
their  goods,  wages,  and  other  perfonal  chattels,  widiottt  dx»& 
forms,  folemnities,  and  expenfes,  which  the  law  requires  in 
other  cafes  ^.  Our  law  does  not  indeed  extend  thb  privilege 
fo  far  as  the  civil  law  {  which  cahried  it  to  ai|  extreme  that 
borders  upon  the  ridiculous.  For  if  a  foldier,  in  llie  article 
of  death,  wrote  any  thing  in  bloody  letters  on  his  fliield,  or 
in  the  duft  of  the  field  with  hfs  (word,  it  was  a  very  good 
military  teftament  *'.  And  thus  much  for  the  military  flatei 
as  acknowleged  by  th^  laws  of  ^gland  (8). 

«  Stit  S9  Car.  IL  c.  3.     s  V*  Hf*     /«/v«rr  imfeiipfermt  gUdk/m^  tffi  tm^ 

^  Si  mlTites  fmU  tn  cljpeo  rtrensfatt-      f»mit  bmjufwi9di  ^nwistimfiMUm  ^ 
piitiejiio  rutiUn^ui  aJmfs^erim^  smi  'm      •frut.    Cod,  6.  ftl«  tj. 

(7)  By  the  24  peo.  III.  feif.  |.  c.  6*  all  oiScers, (bldiert,  and 
inarinersj  who  have  been  employed  in  the  king*!  fervice  fince  1765> 
and  have  not  deferted^  and  their  wives  and  children,  may  exiercifii 
any  trade  in  any  town  in  the  kingdom  without  exception,  and 
ihall  not  be  removed  till  they  are  adoally  chargeable.  The  fiunt 
privilege  is  -extmided  to  all  officers  and  (bldiers  who  have  been 
drawn  by  ballot^  and  have  been  honoarably  di(chacged«  after 
three  yean  adtaal  fervice  \x^  |he  militia, 

fiat  the  employment  of  a  hu(bandraan  is  not  a  trade,  and  there* 
^re  hei.may  be  removed  befpre  l^e  is  chargeable.  3  T.  Jt.  i^y 
.;  (8)  It  13  now  fully  eftabUflied,  that  )>otb  the  full  pay  and  half 
pa^  of  an  officer,  or  any  perfon  in  a  military  or  naval  charac- 
f er«  cannot  m  any  inftance  be  aligned  before  it  is  doe ;  as 
the  objed  of  fach  pay  is  to  enable  thofe  who  receive  it  alwayi 
tb  be  Mdy  to  ferve  their  ik)mitry  with  that  decency  and  dignity 
which  their  r^fpeAive  chara^kers  and  ftadonsreqoire.  4  Tt  R.  sc8« 

Ths 
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Trb  maritime  tbktt  is  nearly  rdated  to  the  fctmer :  though 
much  more  agreeable  to  the  principles  of  our  free  conftitu- 
tion.  The  royal  navy  of  England  hath  ever  been  it's  greateft  [  418  1 
defence  and  ornament  \  it  is  it's  antient  and  natural  ftrengtl\i 
the  floating  bulwark  of  the  iiland ;  an  army,  from  which, 
however  ftrong  and  powerful,  no  danger  can  ever  be  appre^ 
hended  to  liberty :  and  accordingly  it  has  been  afliduoufly  cul- 
tivated, even  from  the  earlieft  ages.  To  fo  much  perfe£t]on 
was  our  naval  reputation  arrived  in  the  twelfth  century,  that 
the  code  of  maritime  laws,  which  are  called  the  laws  of 
Oleipn,  and  are  received  by  all  nations  in  Europe  as  the 
ground  and  fubftruciion  of  all  their  marine  coiiftitutions,  was 
confefledly  compiled  by  our  king  Richard  the  firft,  at  the  ifle 
of  Oleton  on  the  coaft  of  France,  then  part  of  the  poiTeOions 
of  the  crown  of  England*.  And  yet,  fo  vaftly  inferior  were 
0ur  anceftors  in  this  point  to  the  prefent  age,  that  even  in  the 
maritime  reign  of  queen  Elizabeth  fir  Edward  Coke '  thinks 
it  matter  of  boaft,  that  the  royal  navy  of  England  then  con- 
lifted  of  tira  and  thirty  (hips.  The  prefent  condition  of  our 
marine  is  in  great  meafure  owing  to  the  falutary  proviGons  of 
the  ftatutes,  called  the  navigation  a£ls ;  whereby  the  conftant 
increafe  of  Englifh  (hipping  and  feamen  was  not  only  encou- 
raged, bat  rendered  unavoidably  neceflary.  By  the  ftatute 
5  Ric.  II.  e.  3.  in  order  to  augment  the  navy  of  England, 
then  greatly  diminiflied,  it  was  ordained,  that  none  of  the 
lung's  liege  people  ihoald  ihip  any  merchandize  out  of  or  into 
the  realm  but  only  in  fiiips  of  the  king's  ligeanca,  on  pain  of 
forfeiture.  In  the  next  year,  by  ftatute  6  Ric.  II.  c.  8.  this 
wife  provifion  was  enervated,  by  only  obliging  the  merchants 
p}  give  Englifh  (hips  (if  able  and  fuflicient)  the  preference. 
But  the  moft  beneficial  ftatute  for  the  trade  and  commerce  of 
thefe  kingdoms  is  that  navigation-a£):,  the  rudiments  of  which 
were  firft  framed  in  1650  ',  with  a  narrow  partial  view :  being- 
intended  to  mortify  our  own  fugar  iflands,  which  were  difaf- 
fe£led  to  the  parliament  and  (lill  held  out  for  Cliarles  II,  by 
popping  the  gainful  trade  which  they  then  carried  on  with  the 

<  4  Inft.  144,  Cmtgmes  de  h  mfr.  2.  f  Scobell.  f  yi, 

f  ^  Inft.  50. 
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Dutch  k ;  and  at  the  fame  time  to  ciip  the  wi^gsof  ifaoft  x>iir 
opulent  ami  afpiring  neighbours.  This  prohibited  ail  flups  of 
foreign  nations  from  trading  with  any  EngUfli  plantations 
([  419  ]  without  licence  from  the  council  of  ftate.  In  1651'  the 
prohibition  was  extended  alfo  to  the  mother  coantiy :  and 
no  goods  were  fufiered  to  be  imported  into  England,  or  any 
of  it's  dependencies,  in  any  other  than  Englifh  bottoms  1 
Or  in  the  (hips  of  that  European  nation,  of  which  the  mcr« 
chandize  imported  was  the  .genuine  growth  or  manufao- 
.  ture  (9).  At  the  reftoration,^e  former  provifions  were  con* 
tinued,  by  ftatute  12  Car.IL  c.  18.  with  this  very  material 
improvement,  that  the  matter  and  three-foiurths  c£  the  ma^ 
riners  (hall  alfo  be  Engliih  fubjedls  (10). 

Many  laws  have  'been  made  for  the  fupply  of  the  rojal 
'navy  with  feamen ;  for  their  regulation  when  on  board }  and 
to  confer  privileges  and  reward)  on  them  during  and  after 
their  fervicc. 

I.  First,  for  thdr  fupply.  The  power  of  impre(&ng  fea* 
faring  men  for  the  fea  fervice  by  the  king's  ccmimilfion,  has 
been  a  matter  of  fome  difpute,  and  fubmitted  to  with  great 
relu£lance ;  though  it  hath  very  clearly  and  learnedly  been 
ihewn,  by  Gr  Michael  Fofteri,  that  the  pra£^ice  of  impreff- 
ingi  and  granting  powers  to  the  admiraky  for  chat  purpofe,  h 
of  very  antient  date,  and  hath  been  uniformly  continued  by 
a  regular  feries  pf  precedents  to  the  prefoit  time  :  wlience  he 
concludes  it  to  be  part  of  the  common  law  K  The  dUEcuky 
arifes  from  hence,  that  no  ftatute  has  expre&ly  declared  this 

ft  Mod.  Vn.  Hlft.  xli.  2S9.  j  Rep.  1 54. 

1  Scobdl.  176*  ^  See  alfo  Comb.  ^45.     Barr.  ^34. 

(9)  By  the  26  Geo.  III.  c.  60.  No  privileges  are  to  be  al- 
lowed to  any  fliips  which  are  uot  Britilh -built,  or  buiic  in  fos:«e 
part  of  his  majefty's  doaiinions :  and  every  fuch  ftiip  muft  be  re* 
giftered  in  the  port  to  which  ihe  belongs,  according  to  the  direc- 
tions of  that  ftatute,  and  the  27  Geo.  IIF.  c.  19. 

(10)  Under  ffrfciture  of  the  Ihip,  ai;d  all  the  goods  imported 
or  fxponed. 

power 
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power  to  be  fii  die  crown,  though  many  of  them  very  ftrongly 
Imply  it.  The  ftatute  2  Ric*  II*  c.  4.  fpeaks  of  mariners  be- 
ing inrrefted  gnd  reuined  for  the  king's  fervicei  as  of  a  thing 
well  known  and  praAifed  without  difpute }  and  provides  %. 
remedy  agahift  their  running  arway.  By  a  later  ftatute  \  if 
tny  waterman,  whoufes  tho  riviBr  Thames,  fhall  hide  himfelf 
during  the  execution  of  any  commiffion  of  preffing  for  the 
king's  fer?ice,  he  is  liable  to  heary  penalties.  By  another  *, 
no  filherman  fhall  be  taken  by  the  queen's  commiffion  to  ferve 
as  a  mariner  $  but  the  commiffion  fliall  be  firft  brought  to  two 
juftices  of  the  peace,  inhabiting  near  the  fea  coaft  where  the 
mariners  are  to  be  taken,  to  the  intent  that  the  juftices  may  [  420  1 
chufe  out  and  return  fuch  a  number  pf  able*boditd  men,  as 
{n  the  commiffion  are  contained,  to  fcrte  her  majefty.  And, 
by  others  %  efpecial  prote&ions  are  allowed  to  feamen  in 
particular  circumftances)  to  prevent  them  from  beuig  im** 
prefled.  And  ferrymen  are  alfo  faid  to  be  privileged  from 
being  imprefied,  at  common  law^  All  which  do  moft  evi« 
dently  imply  a  power  of  impreffing  fo  rtfide  fomewhere; 
and,  if  any  where,  it  muft  from  the  fpirit  of  our  conftitu- 
tion,  as  well  as  from  the  frequent  mention  of  the  king's 
commiffion,  refide  in  the  crown  alone  (i  i). 

I  Stat,  a  ft  3  Ph.  ft  M.  c.  i6*  Il>  c.  17. »  Oeo.  III.  1. 1$.  n  Geo. 

n  Stat.  5  Elii.  c.  5.  111.  c.  38.  19  Ge9*  lU.  c.  7|j  fts* 

■  See  Stat.  7  ft  8  W.  III.  c.  9T.  •Sat.  X4« 
%  Ann.  c.  6. 4  ft  5  Ann.  c.  19. 13  Geo. 


(il)  The  legality  of  preffing  is  Co  (My  eftabliihed^  that  it  will 
.90t  now  admit  of  a  doubt  in  any  court  of  juftice.  la  the  cafe  of 
the  King  v,  Jubbs,  lord  Mansfield  fays,  ''  the  power  of  preffing 
«'  is  founded  upon  immemorial  afage,  allowed  for  ages,  if  it  be 
^'  fo  founded  and  allowed  for  ages,  it  can  have  no  grouml  to  ftand 
**  upon ;  nor  can  it  be  vindicated  or  juftlfied  by  any  r^afon  Bat 
f^  the  fafety  of  the  (bite.  And  the  practice  is  deduced  from  that 
'*  trite  maxim  of  the  conftitutional  law  of  £ngand«  '  that  private 
^'  mifchief  had  better  be  fubmitted  tO»  than  public  detriment  and 
^'  inconvenience  (hould  enfue.'  And  though  it.be  a  legal  power» 
9*  it  may,  like  many  others,  be  abufed  in  the  exercife  of  it." 
Cf-u//.  J 17.    In  ib^  cafe,  the  defendant  wap  brought  up  by 

9  iatfot 
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But,  befides  this  xnediod  of  impreiBng,  j(wfaic&  is  only  de« 
fenfible.  from  public  neceflity,  to  which  all  private  confider* 
ations  mud  give  way)  there  are  other  ways  that  tend  to 
the  increafe  of  feamen»  and  manning  the  royal  navy,  Parifhe^ 
may  bind  out  poor  boys  apprentices  to  mafters  of  nierchant* 
men,  who  (hall  be  prote^lol  ftom  impreffing  for  the  firft  xknc 
years ;  and  if  they  are  imprefled  aft^rwardsy  the  mailers  (hall 
be  allowed  their  wages  ^ :  great  advantages  in  point  of  wagc% 
are  given  to  volunteer  feamen  in  order  to  induce  them  to  ca-c 
ter  into  his  majefty's  fervice  ^ ;  and  every  foreign  feaman,  who. 
during  a  war  (hall  ferve  twp  years  iq  any  man  of  war»  mer- 
chantman, or  privateer,  is  naturalissed  ipJoJoBa  '•  About  the 
middle  of  king  William's  reign,  a  fcheme  vras  fet  oxi  foot* 
for  a  rcgifter  of  feamen  to  the  number  of  thirty  thoufandt  for 
a  conftant  and  regi^lar  fiipply  of  the  king's  fleet ;  with  great 
privileges  to  the  regiftered  men,  and,  on  the  other  hand» 
he^vy  penalties  in  cafe  of  their  Qon-appearance  when  called 
,%  for :  but  this  tegift^t  being  judged  to  be  inefie&ual  as  well 

as  oppreifive^  wa^  abo}i{hed  by  ftatu^e  9  Anif •  p.  2 1. 

2.  Tu|C  method  of  ordering  feamen  in  the  royal  fleet,  and 
keeping  up  a  regular  difcipline  there,  is  directed  by  certain 
exprefs  rules,  articles,  and  orders,  firlt  ena£led  by  the  autho? 
rity  of  pariiament  foon  after  the  reftoration'-;  but  fince  new- 
t  421  ]  modelled  and  altered,  after  the  peace  of  Aix  la  ChapeUe%  to 
remedy  fome  defe£l:s  which  were  of  fatal  confequence  in  cop- 
du£ling  the  preceding  war.  In  thefe  articles  of  the  navy  al- 
mod  every  pofflble  oflTence  is  fet  down,  and  the  punifliment 
thereof  annexed :  in  which  refpe£l  the  feamen' have  much  the 
advantage  over  their  brethren  in  the  land  fervice ;  whofe  ar- 

^   p  $uc;  2  Aon*  c.  6.  t  Stat.  13  Car.  IL  ft.  i.  c  9. 

.  S  SUt-  \i  <««>•  llf  c.  io«  «  Sut.  XX  Gca  11.  c  »3<  vaaAak 

'  Sut  13  Geo.  11.  c.  3.  by  19  Geo.  HI.  c.  zj* 
•  Stat.  7&8  W.  llLc.  21. 

hahects  torpusy  upon  the  ground  that  he  was  entitled  to  an  exettp- 
tion  ;  bat  the  court  held  that  the  exemption  was  not  made  out, 
and  he  wai  remanded  to  the  flrip  from  wMch  he  had  been 
brQoght.  *     •  .    .     ^ 

tides 
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tides  of  war  are  not  enabled  by  parliament^  but  framed  from 
time  to  time  at  the  pleafure  of  the  crown.  Yet  from  whence 
this  diftin£lion  arofe,  and  why  the  executive  power,  which 
is  limited  fo  properly  with  regard  to  the  navy,  (hould  be  fo 
eztenfive  with  regard  to  the  army,  it  is  hard  to  affign  a  rea- 
fon :  unlefs  it  proceeded  from  the  perpetual  eftabliihment  of 
the  navy,  which  rendered  a  permanent  Taw  for  their  regula- 
tion expedient }  and  the  temporary  duration  of  the  army, 
which  fubfifted  only  from  year  to  year,  and  might  therefore 
with  lefs  danger  be  fubjeded  to  difcretionnry  government. 
But,  whatever  was  apprehended  at  the  fird  formation  of  the 
mutiny  a&,  the  regular  renewal  of  our  {landing  force  at  the 
entrance  of  every  year  has  made  this  diilin£lion  idle.  For,  if 
from  experience  pad  we  may  judge  of  future  events,  the 
M'my  is  now  laftingly  ingrafted  into  the  Britifii  conftitution  ;* 
with  this  Angularly  fortunate  circvmllance,  that  any  branch 
of  the  legiflature  may  annually  put  an  end  to  it's  legal  exift- 
ence,  by  refufing  to  concur  in  it's  continuance. 

3.  With  regard  to  the  privUeges  conferred  on  failors, 
they  are  pretty  much  the  fame  with  thofe  conferred  on  fol- 
diers ;  with  regard  to  relief  when  maimed,  or  wounded,  or 
fuperannuated,  either  by  county  rates,  or  the  royal  hofpital 
at  Greenwich;  with  regard  alfo  to  tlic  excrcife  of  trades, 
and  the  power  of  making  nuncupative  teilaments  :  and  far-* 
ther  *,  no  feaman  aboard  his  majcfly's  (hips  can  be  arretted 
for  any  debt,  unlefs  the  fame  be  fwcrii  to  amount  to  at  leaft 
twenty  pounds;  though,  by  the  annual  mutiny  a£ls,  a  foU 
dier  may^e  arrefted  for  a  debt  which  extends  to  half  that 
value,  but  not  to  a  lefs  amount  (12). 

w  Stai.  31  Geo.  II.  €    10. 


(12)  Bat  by  the  late  matiny  afls,  a  (oldhr,  llks  a  feamati^  can* 
not  be  arrefted  or  taken  in  execution  for  any  debt  lefs  than  20  /• 
The  ftatutes  except  any  criminal  matter,  and  thereupon  it  has  been 
decided,  that  a  foldier  may  be  committed  for  refufing  to  indefnntfy 
the  pariih  againft  a  baftard  child ;  or  for  difobeying  an  order  of 
jttHiccs  to  pay  a  weekly  allowance  for  it.  ^T,R.  1^6.  zT.  R.  270. 

Here 
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Here  it  may  not  be  improper  to  ftdd,  that  finee  U^  tiioc  of 
Queen  Anne,  a  variety  of  fUtutes  have  been  pafled  to  encoura^ 
attempts  to  difcover  the  longitude  at  Tea ;  and  by  the  14.  Geo.  IIL 
c«  66.  which  has  repealed  the  former  ftatutes,  it  is  eoa^led^  that 
the  author  of  any  ofeful  and  praAicable  plan  to  difcover  the 
longitude  at  fea,  eithrr  by  timekeepers  or  aftronooiica]  calcob^ 
tioni*  (hall  be  entitled  to  a  reward  of  5000  /.  if  the  longitsde  ghi 
be  determined  at  fei  within  a  degree  of  a  great  drcle»  or  fixtf 
geographical  miles;  to  7500/.  if  within  |  of  a  degrees  and  to 
10,000 /•  if  within  |  a  degree.  And  if  any  ufefttl  difcovery  (hall 
be  made  refpeding  the  longitude*  though  not  entitled  to  cliofi» 
great  rewards,  or  if  any  beneficial  improvement  (hall  be  introduced 
into  navigation  1  the  commiflioners  of  the  longitude  may  awaid 
fuch  lefs  fum  as  they  may  think  xhe  ingenuity  or  iodadry  of  the 
author  defer ves. 

And  by  16  Geo.  III.  c.  6.  if  an7  fhip  difcovers  a  paffitge  be« 
tween  the  Atlantic  and  Pacific  oceans,  beyond  the  ^zd  degree 
North  latitude,  the  owner  or  commander,  if  a  king's  fiiip»  fliaH 
receive  20,000/. ;  and  9000/.  (hall  be  given  in  like  manner  to 
the  £rft  fhip  th«t  (hall  approach  within  obe  degree  of  the  NorA 
pole. 
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CHAPTER    THE    FOURTEENTH* 


OP    MASTER    AND    SERVANT. 


HAVING  thu$  commented  on  the  rights  and  dutie*  ef 
perfons,  at  (landing  tn  the  pMic  relations  of  mapf- 
trates  and  people^  the  method  I  have  marked  out  now  leads 
me  to  conGder  their  rights  and  duties  in  private  oeconomical 
rehtions* 

The  three  great  relations  In  private  life  are,  i.  That  of 
mafier  amd/ervantf  which  is  founded  in  coiiveniencci  where^ 
hj  a  man  is  direded  to  call  in  the  aififtance  of  others,  where 
bis  own  ikill  and  labour  will  not  be  fufficient  to  anfwer  die 
cares  incumbent  upon  him.  a.  That  of  6tj/kmd  and  nuifr  «• 
which  is  founded  in  naturcy  but  modified  by  civil  fociety : 
tne  one  dire£Hng  man  to  continue  and  multiply  his  fpecies, 
the  other  prefcribing  the  manner  in  which  that  natural  im- 
puliie  muft  be  confined  and  regulated.  3.  That  of  parent  and 
ckUd,  which  is  confequential  to  that  of  marriage,  being  it's 
principal  end  and  dcfign :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protected,  maintained,  and  educated.  But» 
fince  the  parents,  on  whom  this  care  is  primarily  incumbent^ 
may  be  fnatched  away  by  death  before  they  have  completed 
their  duty,  the  law  has  therefore  provided  a  fourth  relation ; 
4.  That  of  guardian  and  ward,  which  is  a  kind  of  artificial 
parentage,  in  order  to  fupply  the  deficiency,  whenever  it 
happens,  of  the  natural.  Of  all  thefe  relations  in  their 
order. 

In 


4^3  Tk  Riofif  s  BooKli 

In  difctti&ng  the  relation  of  mafttr  and  fervant^  I  (hall| 
firft,  confider  the  feveral  forts  of  fervants,  and  how  this  it« 
lation  is  created  and  deftroyed :  fecondly,  the  eStOi  of  tliis 
relation  with  regard  to  the  parties  themfelvts :  tnd^  hfilji 
it's  effe&  \vith  regard  to  other  perfonsj 

L  As  to  the  feveral  forts  of  fervants :  I  have  formerlf  ob- 
ferved '  that  pure  and  proper  flavery  does  not^  nay  cannoti 
fubdft'in  Englaiid:  fuclx  I  mean,  whereby  ad  abfoluteiiui 
unlimited  power  is  given  to  the  mafter  over  the  life  and  for- 
tune  of  the  flave.  And  indeed  it  is  repugnant  to  reafon,  and 
the  principles  of  natural  law,  that  fuch  a  ftate  (hould  fabfift 
any  where*  The  three  origins  of  the  right  of  flavetyt  aA 
figued  by  Juftinian  ^^  are  all  of  them  built  upon  falfe  fbiia- 
dationsS  As,  firft,  flavery  is  held  to  arife  ^^  jure  gttUmmf 
from  a  ftate  of  captivity  in  war ;  whence  Haves  are  calM 
mancipidy  quqfi  manu  capti.  The  conqueror,  fay  the  cith 
lianS|  had  a  right  to  the  life  of  his  captive  i  and,  having  fpared 
that,  has  a  right  to  deal  with  him  as  he  pleaies.  Biit  it  is  an 
unttue  pofition,  when  taken  generally,  that  by  the  law  of  na^ 
ture  or  nations,  a  man  may  kill  bis  enemy :  he  has  only  a  rigbt 
to  kill  him,  in  particulat  cafes;  in  cafes  of  abfolttte  neceffitji  . 
for  (alf-defence  \  and  it  is  plain  this  abfolute  neceflHty  did  not 
fttbfift,  Cnce  tlie  viGtox  did  not  a^ually  kill  liim,  but  made  him 
prifoncr.  War  is  itfeif  juftifiabk  only  on  principles  of  fdf- 
prcfervation ;  and  therefore  it  gives  no  other  right  over  pri" 
fimers  but  merely  todifable  them  from  doing  haxm  to  us,  by 
confining  their  perfons  r.ihuch  leb  can  it  give  a  right  to  kill, 
torture,  abufe,  plunder,  or  even  to  enilave,  an  enemy,  when 
the  wac  is  over.  Since  therefore  the  right  of  making  flaves  by 
captivity  depends  on  a  fuppofed  right  of  flaughter,  that  foun- 
dation failing,  the  confequence  drawn  fnmi  it  muft  fail  like- 
wife.  But,  fecondly,  it  is  faid  that  flavery  may  begin  ^pi^ 
•<  ciwli ;"  when  one  man  fells  himfclf  to  another.  This,  if 
only  meant  of  contrails  to  ferve  or  work  for  another,  is  very 

«  Pag.  117.  ex  ancWis  n^riu  Jrfi.  1.3*  4* 

^  Strnft  autfiynti  aut  naj:un:ur  t  fiunt  c  Montsfq.  Sp.  L*  xv.  2. 

jun  icntium^  aat  jure  ctvill :  ndftuntur 
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juft :  but  when  applied  to  ftri£l  flavery,  in  the  ienfe  of  the 
laws  of  old  Rome  or  modern  Barbary^  is  alfo  impoffiblc. 
Every  fale  implies  ^  price,  a  quid  pro  quo^  an  equivalent 
given  to  the  feller  in  lieu  of  what  he  transfers  to  the  buyer  t 
but  what  equivalent  can  be  given  for  Hfej  and  liberty,  both  o^ 
which  (in  abfolute  flavery)  aire  held  to  be  in  the  mafter^sdif- 
pofal  ?  His  property  alfo,  the  very  price  he  feems  to  receive, 
devolves  ipfofaBo  to  his  inafter,  the  inftant  he  becomes  his 
{lave.  In  this  cafe  therefore  the  buyer  gives  nothing,  and  tha 
feller  receives  nothing  t  of  What  validity  then  can  a  fale  be, 
which  deftroys  the  very  principles  upon  which  all  fales  are 
founded  ?  Laftly,  we  are  told,  that  befides  thefe  two  ways 
by  which  flaves  **  fiunt^  or  are  acquired,  they  may  alio  be 
hereditary:  ^*  fervi  nafcuntur  i*  the  children  of  acquired 
flaves  are  jure  naturae^  by  a  negative  kind  of  birthright, 
flaves  alfo.  But  this,  being  built  on  the  two  former  rights^ 
fnuft  fall  together  with  them.  If  neither  captivity,  nor  the 
fale  of  one's  felf,  can  by  the  law  of  nature  and  reafon  reduce 
the  parent  to  flavery,  much  lefs  can  they  reduce  the  offspring. 

Upon  thefe  principles  the  law  of  England  abhors,  and 
will  not  endure  the  exiftence  of,  flavery  within  this  nation  i 
fo  that  when  an  attempt  was  made  to  introduce  it,  by  ftatute 
I  Edw.VL  c.  3.  which  ordained,  that  all  idle  vagabonds 
ihoold  be  made  flaves,  and  fed  upon  bread  and  water,  or  fmall 
drink,  and  refufe  mcatj  (hould  wear  a  ring  of  iron  round 
their  necks,  arms,  or  legs ;  and  fhould  be  compelled  by  bcat«» 
ing,  chaining,  or  otherwife,  to  perform  the  work  afligned 
them,  were  it  Aever  fo  vlk ;  the  fpirit  of  the  nation  could 
not  brook  this  condition,  even  in  the  mod  abandoned  rogues  \ 
and  therefore  this  ftatute  Was  tepcaled  irt  two  years  after- 
wards <*.  And  now  it  is  laid  down  %  that  a  flave  or  negro^ 
the  inftant  he  lands  in  England,  becomes  a  freeman  \  that  is, 
the  law  will  prote£t  him  in  the  enjoyment  of  his  perfon,  and 
^s  property.  Tet,  with  regard  to  any  right  which  the  nu£» 
cer  may  have  lawfully  acquired  to  the  perpetual  fervice  of  John 
•or  Thomas,  this  will  remain  euftly  in  the  fame  ftate  as  be* 

4  Stat.  3  h  4  E4w.  VI.  1. 16,  •  UOu  666* 
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^re :  for  this  is  no  (nore  than  the  fame  ftate  of  fubjedionfor 
life,  which  every  apprentice  fubmits  to  for  the  fpace  of  fercn 
years,  or  fometinies  for  i  longer  tcrm(  x ).  Hence  too  it  follows^ 
that  the  infamous  and  unchriftian  pra£lice  of  withholding 
baptifih  from  negro  fervants,  left  they  fliould  thereby  gain 
their  liberty,  Is  totally  without  foundation,  as  well  as  with- 
6ut  excufe.  The  law  of  England  z€ts  upon  general  and  ci- 
tenfive  principles ;  it  gives  liberty,  rightly  underftood,  that 
is,  prote£lion  to  a  jew,  a  turk,  or  a  heathen,  as  well  as  to 
thofe  who  profefs  the  true  religion  of  Chrift ;  and  it  will  not 
diflblve  a  civil  obligation  between  mafter  and  fervant,  on  ac- 
count of  the  alteration  of  faith  in  either  of  the  parties :  but 
the  flave  is  entitled  to  the  fame  prote£lion  in  England  befoit, 
as  after,  baptifm ;  and,  whatever  fervice  the  heathen  negro 
owed  of  right  to  his  American  mailer,  by  general  not  by  lo- 
cal law»  the  fame  (whatever  it  be)  is  he  bound  to  render 
when  brought  to  England  and  made  a  chriftian  (2). 


(i)  The  meaning  of  this  fentence  is  not  very  intelligible.  If  a 
right  to  perpetual  fervice  can  be  acquired  lawfully  at  aU,  it  muft 
be  acquired  by  a  contraft  with  one  who  ie  free,  who  is  ^  jmst 
and  competent  to  contrafi.  Such  a  hiring  may  not  perhaps  be 
illegal  and  void.  If  a  man  can  oontrad  to  ferve  for  one  year, 
there  feems  to  be  no  reafbn  to  prevent  Us  contra&ing  to  ferve  fot 
100  yoars^  if  he  (hould  fo  long  life :  though,  in  geoeralj  the 
.courts  would  be  inclined  to  confider  it  an  improvident  cngagemeot« 
and  would  not  be  very  ftrid  in  enforcing  it.  But  there  could  be 
no  doubt,  but  fuch  a  contradl  with  a  perfon  in  a  ftate  of  flavery, 
woiifd  be  abfolutely  null  and  void. 

(2)  We  might  have  been  furprifed,  that  the  learned  Com- 
mentator Thould  condefcend  to  treat  this  ridiculous  notion  and 
^raftice'with  (b  much  ferioufnefs,  if  we  were  not  apprized,  that 
•the  court  of  connnon  pleas, fo  late  as  the  ;  W.  &  M.  held,  that  t 
fean  might  have  a  property  in  a  negro  boy,  and  might  bring  to 
■ftftion  of  trover  for  him,  ietatffi  uegrtits  are  hembens.  I  U.  RMf» 
*t47.  A  ftrange  principle  to  found  n  right  of  property  apon ! 
.  3at  it  was  decided  in  (772^  in  the  celebrated  cafe  of  Jamci 
Somerfett,  .that  a  heathen  negro,  "when  brought  to  England,  owes 
no  ^rvice  to  an  American  or  ^n^  otherifeailer.    James  ^Mocrfett 
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I-  Tilfi  firft  fort  of  fervants  therefore,  acknowleged  by  th© 
laws  of  England,  are  mental  ferwtras ;  fo  called  from  being 
iMrM  fftaenia^  or  domeftics.  The  contra£l  between  them  and 
their  mailers  arifes  upon  the  hiring.  If  the  hiring  be  general 
without  any  particular  time  limited,  the  law  conftrues  it  to 
be  a  hiring  for  a  year^;  upon  a  principle  of  natural  equity^ 
that  the  fervant  fliall  frrve,  and  the  mafter  maintain  him^ 
throughout  all  the  revolutions  of  the  refpefiive  feafons ;  as 
well  when  there  is  work  to  be  done,  as  when  there  is  not  *  ; 
but  the  contra£l  may  be  made  for  any  larger  or  fmaller  term. 
All  Gngle  men  between  twelve  years  old  and  (ixty,  and  married 

f  Co.  Lirt.  41*  %  F.  N.  B.  \i%, 
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had  been  made  a  Have  in  Africa^  and  n^as  fold  there  ;  from  thence  he 
was  carried  to  Virginia,  where  he  was  bough%  and  brought  by  hi* 
mafter  to  England  ;  here  he  ran  away  from  his  mafter,  who  feised 
him,  and  carried  him  on  board  a  ihip«  where  he  was  confined,  in 
order  to  be  fent  to  Jamaica  xo  be  f  Id  as  a  flave.  Whilft  he  was 
thus  confined.  Lord  Mansfield  granted  a  baheat  c$rpust  ordering 
the  capuin  of  the  (hip  to  bring  up  the  body  of  James  Somerfett» 
with  the  caufe  of  his  detainer*  The  above-mentioned  c'rcaiti* 
ftances  bring  ftated  upon  the  return  to  the  writ,  after  much  learned 
difcuffion  in  the  court  of  king's  bench,  the  court  were  unani- 
mouily  of  opinon,  that  the  return  was  infufBcient,  and  that^mer«> 
feu  ought  to  be  difcharged.  See  Mr.  Hargrave's  learned  argu* 
ment  for  the  negro  in  1 1  St,  Tr,  340 ;  and  the  cafe  reported  in 
Lo/t^s  Reports^  i.  In  confcquence  of  this  decifion,  if  a  ihip 
loaden  with  flaves  was  obliged  to  put  into  an  Engliih  harbour,  all 
the  (laves  on  board  might  and  ought  to  be  fet  at  liberty.  Though 
there  are  adls  of  p^liaipent  which  recognize  and  regulate  the 
^avery  of  negroes,  yet  it  exifts  not  in  the  contemplation  cf  the 
common  law ;  and  the  reafon  that  they  are  not  declared  free  before 
they  reach  an  EngliOi  harbour,  is  only  becaufe  their  complaints 
irannot  fooner  be  heard  and  redreifed  by  the  procefs  of  an  Engliih 
court  of  j  a  dice. 

Liberty  by  the  Engliih  law  depends  not  upon  the  coraple£kion  s 
and  what  was  faid  even  in  the  time  of  queen  Elizabeth,  is  now 
fubilantially  true,  that  the  air  of  England  is  too  pure  for  a  ijave  to 
breathe  in.    a  Kufiyw.  468. 

O  o  a     .  atiji^ 
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ones  under  thirty  years  of  age,  and  all  fingle  women  between 
twelve  and  forty,  not  having  any  vifibie  livelihood,  are  com* 
pellable  by  two  jullices  to  go  out  to  fervice  in  huibandry  or 
certain  fpeciiic  trades,  for  the  promotion  of  honeft  induftry: 
*  and  no  mailer  can  put  away  his  fenrant,  or  fcnrant  leave  his 
mafter,  after  being  fo  retained,  either  before  or  at  the  end  of 
r  A26  1  ^^^  term,  without  a  quarter's  warning ;  unlefs  upon  reafon- 
able  caufe  to  be  allowed  by  a  juftice  of  the  peace ''(3):  bat 
they  may  part  by  confent,  or  make  a  fpecial  bargain. 

2.  Another  fpecies  of  fervants  are  called  apprentices  (iiroro 
apprendrfy  to  learn)  and  are  ufually  bound  for  a  term  of  yean, 
by  deed  indented  or  indentures,  to  ferve  their  mafters,  and 
be  maintained  and  in(lru£ied  by  them.  This  is  ufually  d<»ie 
to  perfons  of  trade^  in  order  to  learn  their  art  and  myftm} 
and  fometimes  very  large  fums  are  given  with  them,  asapK* 
mium  for  fuch  their  in(lru£iion :  but  it  may  be  done  te  hof* 
bandmen,  nay  to  gentlemen,  and  others.  And '  children  of 
poor  perfons  may  he  apprenticed  out  by  the  ovcrfeen,  witi 
confent  of  two  ju dices,  till  twenty-one  years  of  age,  to  fuch 

k  8ur«  5  EliA  €.  4.  &  M.  r.  30.  2^3  Ann.  c.  6.  4  Aat. 

i  Sut.  5  Elis.  c.  ^  43  Elis.  c.  1.  c.  19.  17  G.  II.  c.  5.  18  G.  III.C47. 
ijac.  Lc.25.  7jac.l.c.  3,  SA9W. 

(3)  It  is  not  fettled  whether  jurfices  of  peace  have  jorifdifiiw 
over  any  fervants,  except  tliofe  who  are  employed  in  hufbandn'. 
Thcti^lc  of  the  ftatute  is,  *'  An  a6l  containing  divers  ordrn  forim- 
"  ficers,  labourers,  fervants  of  huibandry,  and  apprentices.'*  Butai 
fome  of  the  chafes  in  the  adt  fpeak  exprefsly  of  fervants  of  huf- 
bandry,  and  others  of  fervants  generally,  it  is  reafonable  to  coq< 
elude,  that  the  legiflature  meant  to  extend  the  jarifdidioD  (0  2.1 
fervants,  where  they  did  not  exprefsly  confine  it  to  fervants  rf 
hufbandry ;  and  as  this  is  fupported  by  the  pra6lice  of  the  jofticw, 
and  by  general  convenience,  J  fhould  be  inclined  to  think,  diattb« 
courts  of  Weftminfter-hall  would  determine  in  favour  of  the  %t»* 
ral  jurifdidion,  if  a  cafe  was  brought  before  them.  See  CsU-  '4* 
But  it  has  been  held  that  a  mailer  may  turn  away  a  fervant  for  ic- 
continence,  or  mora!  turpitude,  without  an  application  to  1 
juilice.    Jh. 
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pcrfdns  as  are  thought  fitting  \  who  are  aho  compellable  to 
take  them ;  and  it  is  held,  that  gentlemen  of  fortune,  and 
clergymen,  'are  equally  liable  with  others  to  fuch  compuU 
fion  ^  (4} :  for  which  purpofes  our  ftatutes  have  made  the  in- 
dentures obligatory,  even  though  fuch  pari(li«apprentice  be  t 
minor  ^  Apprentices  to  trades  may  be  difcharged  on  reafon* 
able  caufe,  either  at  the  requeft  of  themfelvesor  mafters^.at 
the  quarter- feflionsy  orby  one  juftice,  with  appeal  to  the  fef- 
fions°*;  who  may,  by  the  equity  of  the  (latute,  if  they  think 
it  reafonable,  dire£i  reftitutionpf  a  ratable  (hare  of  the  money 
given  with  the  apprentice  ^ :  and  parifti-apprentices  may  be 
difcharged  in  the  fame  manner,  by  two  juilices°(5).  But  if 
an  apprentice,  with  whom  lefs  than  ten  pounds  hath  been 
given,  runs  away  from  his  mafter,  he  is  compellable  to  fer ve 
out  his' time  of  abfence,  or  make  fatisfa^lion  for  the  famei^ 
at  any  time  within  feven  years  after  the  expiration  of  his  ori- 
ginal contra£l  >"• 

3.  A  THIRD  fpecies  of  fervants  are  labourers^  who  are  only 
hired  by  the  day  or  the  week,  and  do  not  live  intra  moenta^  as 
part  of  the  family;  concerning  whom,  the  ftatutes  before  r  A^n  T 
cited  ^  have  made  many  very  good  regulations :  i.  Dire£ling 
that  all  perfons  who  have  no  vifible  eflfeds  may  be  compelled 
to  work :  a.  Defining  how  long  they  muft  continue  at  work 

k  Salk.  57*  491  •  «  Stat.  10  Geo.  II.  c.  19. 

I  Stat.  5  £iit.  c.  4.   43  Elix.  c.  2.  'P  Scat.  6  Geo.  111.  c.  26. 

Cro.  Car.  179.  q  Stat.  5  Elis.   c.  4.    6  Geo.  Ill, 

a  Stat.   5  Elis.  €.  4.  «•  16. 

aSalk.67. 


(4)  The  parifh  officers,  with  the  affent  of  two  juHices,  may 
bind  a  parifh  apprentice  to  a  perfon  who  refides  oat  of  their 
pari(b»  if  he  has  an  edate  in  the  pa^iih.    3  7*.  R,  107. 

(s)  ^y  3^  ^^'  ^^^*  ^'57*  where  a  pariHi  apprentice  is  dif- 
charged from  a  mafter  on  account  of  the  mifcondudl  of  the  mailer, 
the  jadices  may  order  the  mailer  to  deliver  up  his  clothes,  and  to 
pay  a  fum  not  exceeding  10/.  to  place  him  with  another  mailer. 
See  the  other  pfovifions  of  this  (latate,  and  the  fubje^  flated  at 
lar^c>  in  Bum^  tit.  Apfrcntiet. 
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in  fumfmet  and  in  winter :  3.  Pnnifliin^  fuch  as  leave  or  defert 
their  work :  4.  Empowering  the  juftiees  it  felTions,  or  the 
fheriiF  of  the  county,  to  fettle  their  wafres :  and  5.  lnSi£iiMif 
penalties  on  fuch  aft  either  give,  otexad,  more  wages  thait 

are  fo  fettled. 

4.  There  is  yet  a  fourth  fpecies  of  fertants,  if  they  may 
be  fo  called,  being  rather  in  a  fupcrior,  a  minifterial,  capa* 
eity ;  fuch  as  Jiev)ardsy  favors ^  and  bailiff's :  whom  however 
the  law  confidets  as  kty^t\X$» pro  tempore y  with  regard  to  fuch 
of  their  afts  as  affe£b  their  mafter*s  or  employer's  property. 
Which  leads  me  to  conGder, 

n.  The  manner  in  which  this  ifelarion,  of  fervicc,  affcfts 
either  the  matter  or  fervant.  And,  firft,  by  hiring  and  fer* 
vice  for  a  year,  or  appreniiceOiip  under  indentures,  a  perfoa 
gains  .a  Settlement  in  that  parifti  wherein  he  laft  ferved  forty 
days'-  In  the  next  place  perfons  fcrving  feven  years  as  ap- 
.  prflEces  to  an^  trade,  have  an  exclufive  right  to  excrcife  thai 
trade  in  any  part  of  England*.  This  law,  with  regard  to  the 
exclufivc  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
llw,  or  as  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times  :  which  has  occafioned  a  great  variety  of  refola* 
tlons  in  the  courts  of  law  concerning  it ;  and  attempts  hare 
been  frequently  made  for  it's  repeal,  though  hitherto  without 
fuccefs.  At  common  law  every  man  might  life  what  trade 
lie  pleafed;  but  this  ftatute  reftrains  that  liberty  to  fuch  as 
have  ferved  as  apprentices:  the  adverfaries  to  which-  provtfion 
fay,  that  all  reftridions  (which  tend  to  introduce  monopolies) 
are  pernicious  to  trade }  the  advocates  for.it  allege^  that  un* 
flcilfulnefs  in  trades  is  equally  detrimental  to  the  public,  as 
monoplies.  This  reafon  indeed  only  extends  to  fuch  trades, 
£  428  ]  in  the  exercife  whereof  (kill  is  required :  but  another  of  their 
arguments  goes  much  farther  ^  vi%o  that  apprenticefliips  are 
ufeful  to  the  commonwealth,  by  employing  of  youth,  an4 

f  Seepage 364.  ^^tiX.  $Vim.  c.  4.  ^  3K 
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learning  them  to  be  early  induftrious  (6)  1  but  that  no  onfe 
would  be  induced  to  undergo  a  feven years  fcnritude,  if  otheraif 
though  equally  Ikilful,  were  allowed  the  fame  advantages 
without  having  undergone  the  fame  difcipline :  and  in  thia 
there  feems  to  be  much  reafon.  However,  the  refolutions  o£ 
the  courts  have  in  general  rather  confined  than  extended  the. 
reftriftion.  No  trades  are  held  to  b^  within  the  ftatute,  but 
fuch  as  were  in  being  at  the  making  of  it  * :  for  trading  in  ^ 
country  village,  apprenticeftiips  are  not  requifite  "  :  and  fol- 
lowing the  trade  feven  years  without  aqy  effediual  profecu- 
tion  (either  as  a  mafter  or  a  fervant)  is  fuiEcient  without  ai^ 
a£lual  apprenticelhip  ^  (7). 

A  MASTER  may  by  law  correft  his  apprentice  for  negli- 
gence or  other  mifbehaviour,  fo  it  be  done  with  moderation': 
tiiough,  if  the  mafter  or  matter's  wife  beats  any  other  fervant 
of  full  age,  it  is  good  caufe  of  departure^  (8).  But  if  any  fer- 
vant, workman,  or  labourer  aflaults  his  mafter  or  dame,  h^ 
(hall  fufFcj  one  year's  imprifonment,  and  other  open  cgrpor^l 
punifliment,  not  extending  to  life  or  limb  %  ,  '         ^ 

t  Lord  Rayn.  514*  >  (  Hawk.  P.  C«  1 30.  Lapib.  EirciU 

«  X  Ventr.  51.     a  Keb.  583.  127^     Cro.  Car.  179,     %  Sbow^  ^^^ 

V  Lord  Raym.   1179.     Wallen  fni  7  F.  N.  B.  16S.     Bro.  Ahr.  t,  L** 

torn  V.  Helton.  Tr.  33  Geo.  U.  (by  all  Iwrcrs  51 »     Trejfafi  349. 

the  judges.)  «  Sut.  5  Eiis.  c.  4^ 

w  ■  '  >  .■*■         '  '' .      ■    ■     ■ 

'  (6)  Lord  Coke  fays,  this  flatute  was  not  enadled  only  that  work* 
men'ftioold  be  ikilful,  bat  alfo  that  youth  ihould  not  be  noarifhed 
in  idlencfs,  but  brought  up  and  educated  in  lawful  feiences  and 
trades.     11  C^.  54. 

(7)  The  penalty  is  40  j.  a  month,  one  half  to  the  king,  the 
other  half  to  the  prolecutor.  The  words  of  the  ftatute  are,  haw/ig 
Jkrvidiuanapfrentktt  and  there  can  be  no  doubt  but  the  Iegi(latur6 

intended  that  the  tradefman  (hould  have  ferved  an  adlual  appren- 
ticefhip  ;  but  from  the  words,  tu  an  appreutice^  this  being  a  penal 
ftatute,  the  judges  have  determiaed  that  he  ferves  as  an  appren« 
tice,  who  for  feven  years  has  been  working  as  a  mafter.  2  WUf* 
|68;  or  as  the  matter's  wife.  xBamard,  367. 

(8)  Or  rather  of  compl^nt  to  a  magiftrate  to  be  discharged.    * 
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Bt  fervice  all  fervants  and  labourers,  except  apprentices, 
become  entitled  to  wages:  according  to  their  agreement, 
if  noenial  fervants ;  or  according  to  the  appointment  of  the 
(hetifF  or  fefTions,  if  labourers  or  fervants  in  hufbandry : 
for  tlie  ftatutcs  for  regulation  of  wages  extend  to  fuch  fer* 
vants  only  ■ ;  it  being  impofllble  for  any  magiftrate  to  be  a 
judge  oJF  the  employment  of  menial  fervants,  or  of  courfe  to 
affcfs  their  wages  (9). 

III.  Let  us,  laftly,  fee  how  ftrangers  may  be  affected  by 
tiiis  relation  of  matter  and  fcrvant :  or  how  a  mafter  may  bc- 
t  429  ]  have  towards  others  on  behalf  of  his  fcrvant  j  and  what  a 
fervent  n)ay  do  on  beha)f  of  his  mailer. 

And,  firft,  the  mafter  may  mnintain^  that  is,  abet  and 
•flift  his  fcrvant  in  any  adlion  at  law  againft  a  ftrangcr: 
whereas,  in  general,  it  is  an  offence  againft  public  juftice  to 
^  encourage  fuits  and  animofities,  by  helping  to  bear  the  ex* 

{lenfe  of  them,  and  is  called  in  law  maintenance  **.  A  mafter 
alfo  may  bring  an  a£tion  againft  any  man  for  beating  or 
XRaiming  his  fervant :  but  in  fuch  cafe  he  muft  afiign,  as  a 
.  fpecial  reafon  for  fo  doing,  his  own  damage  by  the  lofs  of 
his  fervice (10) }  and  this  lofs  muft  be  proved  upon  the  trials 
A  mafter  likewife  may  juftify  an  aifault  in  defence  of  his  fer- 
yant,  ;ind  a  fervant  in  defence  of  his  mafter  ^ :  the  mafter, 
becaufe  he  has  an  intereft  in  his  fervant,  not  to  be  deprived 

»  1  Jonesy  47.  c  9  Rep.  113. 

%  1  9^o]^•  Abr.  1 1 5f  ^%  Roll.  Abr.  546. 


(9)  But  it  b  the  pra^iqe  of  juftices,  in  difputed  cafes^  to  aflcG 
the  wages  of  all  fervants  ;  a  pradUce  which  1  am  inclined  to  think 
would  be  fgpported  under  (he  ap  Geo.  1|.  c.  19. 

(10)  This  is  an  action  upon  the  cafe,  generally  called  a  per 
quodfer*vitium  <mifit-  This  a£Uon  by  a  mafler  for  beating  his  fer- 
yant.  has  been  contrived «  by  a  fpecies  of  fi£iion,  to  be  extended  to 
|i  parent,  to  enable  him  to  recover  a  pecuniary  compenfation,  under 
'pme  circiin^A^np^S;  for  ^t  fedu^pn  pf  his  daughter,  See  3  yd. 
p,  i-j-j/notcp 
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of  his  fcTvicc ;  the  fcrvant,  becaufe  it  is  part  of  his  duty,  for 
\irhichhe  receives  his  wages,  to  ftand  by  and  defend  his  raaf- 
ter  •.  Alfo  if  any  pcrfon  do  hire  or  retain  my  fervant,  being 
in  my  fcrvicc,  for  which  the  fervant  departeth  from  me  and 
goeth  to  ferve  the  other,  I  may  have  an  adion  for  damages 
againft  both  the  new  mafter  and  the  fervant,  or  either  of 
them:  but  if  the  new  mader  did  not  know  that  he  is  my 
fervant,  no  adion  lies  \  unlefs  he  afterwards  refufe.  to  reftore 
hini  upon  information  and  demand  ^  The  reafon  and  foun* 
Aition  upon  which  all  this  do£lrine  is  built,  feem  to  be  the 
property  that  every  man  has  in  the  fervice  of  his  domeflics  • 
acquired  by  the  contra£l  of  hiring,  and  purchafed  by  giviu^ 
them  wages.^ 

As  for  thofe  things  which  a  fervant  may  do  on  behalf  of 
Jiis  mafter,  they  feem  all  to  proceed  upon  this  principle, 
that  the  mafter  is  anfwerable  for  the  z&  of  his  fervant,  if 
<ione  by  his  command,  either  exprefsly  given,  or  implied : 
/2am  quifacit  per  aliuniyfacit  per  fe  «.  Therefore,  if  the  ffjx- 
vant  commit  atrefpafsby  the  command  or  encouragement  of 
his  mafter,  the  mafter  ftiall  be  guilty  of  it :  though  the  fer«  [  43^  ] 
vant  is  not  thereby  excufed,  for  he  is  only  to  obey  his  mafter 
in  matters  that  arc  honeft  and  lawful*  If  an  innkeeper's  fer- 
yants  rob  his  guefis,  the  mafter  is  bound  to  reftitution** :  for 
as  there  is  a  confidence  repofed  in  him,  tliat  he  will  take  care 
to  provide  honeft  fervants,  his  negligence  is  a  kind  of  implied 
confent  to  the  robbery  ( ii ) ;  nam^  qui  non  prohiiet,  cum  prehi" 
Serepcffitjjubet.  So  like  wife  if  the  drawer  at  a  tavern  fells  a  man 
bad  wine,  whereby  his  health  is  injured,  he  may  bring  an 
a£lion  againft  the  mafter  ^ :  for  although  the  mafter  did  not 

e«In  like  manner,    by  the  laws  of  '  F.  N.  B.  167,  i63* 

king  Alfred,  c.  38.  a  fervant  was  allow-  %  4  Inft.  109. 

cd  to  fight  (or  bit  inafter>  a  parent  for  ^  Noy's  maz.  c«  43. 

his  child,  and  a  hufband  or  father  for  i  i  Roll.  Abr.  95. 

the  chafticy  of  his  wile  or  daughter.  ^ 

1 

^  ,  ■  ■■- • ■   ■  —  -        - 

(ii)  fiuc  it  has  been  long  eftabllihed  law,  that  the  innkeeper 
js  bound  to  reftitution  if  the  gued  is  robbed  in  his  houfe  by  any 
perfon  whatever  ;  unlefs  it  ihould  appear  that  he  was  robbed  by  his 
DWB  fervant,  or  by  a  companion  whom  he  brought  with  him.  8  C/>.  3  3. 
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exprefely  order  the  fervant  to  fell  it  to  that  perfon  in  partial* 
hr,  yet  his  permitting  him  to  draw  and  fell  It  at  all  is  im- 
pliedly a  general  comHiaiid. 

In  the  fame  manner,  whatever  a  fervant  is  permitted  to  do 
.  in  the  ufual  courfe  of  his  bui^ncfs,  is  equivalent  to  a  general 
command.  If  I  pay  money  to  a  banker's  fervant,  the  banker 
IS  anfwtrable  for  it :  if  I  pay  it  to  a  clergyman's  or  a  phyfi* 
Clan's  fervanty  whofe  ufual  bufincfs  it  is  not  to  receive  money 
for  his  mafter,  and  he  embezzles  it,  I  mud  pay  it  over  again. 
If  a  (leward  lets  a  leaie  of  a  farm,  without  the  owner's  kno'sr- 
kge,  the  owner  muft  Hand  to  the  bargain ;  for  this  is  the 
iteward's  bufinefs.  A  wife,  a  friend,  a  relation,  that  ufe  to 
tranfaft  bufinefs  for  a  man,  arc  quoad  he  his  fcrvants  ^  and  the 
principal  muft  anfwer  for  thtir  ccnduft :  for  the  law  implies, 
that  they  aft  under  a  general  command ;  and  without  fuch  a 
cloftrine  as  this  no  mutuni  intercourfe  between  man  and  man 
eould  fubfift  with  any  tolerable  convenience.  If  I  ufusUy 
deal  with  a  tradefman  by  myfcif,  or  conftantly  pay  lum  ready 
mcney,  I  am  not  anfwcrabic  for  what  my  fcrvant  takes  up 
upon  truft  ;  for  here  is  no  implied  order  to  the  tradefman  to 
truft  my  fcrvant :  but  if  I  ufually  fend  him  upon  truft,  or 
fometimes  on  truft  and  fomc  times  with  ready  money,  I  am 
anfwcrable  for  all  he  t.ikes  up ;  for  the  tradefman  cannot 
poffibly  diftinguiih  when  he  comes  by  my  order,  and  when 
upon  his  own  authority  **  ( 1 2). 

^r  431  J  ^^  ^  iiervant,  Ikftly,  by  his  negligence  cbes  any  damage  to 
«  ftrangcr,  the  mafter  (hall  anfwer  for  his  ncgleft :  if  a  fmith's 
fervknt  lames  a  horfc  while  he  is  (hoeing  him,  an  aftion  lies 
^ainft  die  mafter,  and  not  againft  the  fervant.     But  in  tfacfc 

1  Dr  &  Stvd.  6.  2.  c.  4a.     Noy*s  max.  c.  44, 


(is)  And  if  I  once  pay  for  what  my  fcrvant  has  bought  opw 
truft,  without  exprefling  any  difapprobation  of  it,  it  is  cquivalecc 
to  a  dire£kion  to  truft  him  in  future ;  and  I  ftiall  be  anfwerablc  for 
all  he  takes  op  upon  credit,  till  an  exprcfs  order  is  given  to  the 
tradcfiBao  not  to  give  bioi  further  credit. 

.  cafes 


tzk%  the  damage  mud  be  done,  while  he  W  aftually  employed 
in  the  madei's  fervice  \  otherwife  the  Cervant  fliall  anfwer  for 
Kis  own  mifbehaviourl  Upon  this  principle,  by  the  common 
law  *,  if  a  fcrvant  kept  his  mailer's  fire  negligently,  fo  th^t 
his  neighbour's  houfe  was  burned  down  thereby,  an  aflioil 
lay  againd  the  mafter ;  becaufe  this  negligence  happened  ill 
iiis  fervice :  otherwife,  if  the  fcrvant,  going  along  th€  ftteet 
vrith  a  torch,  by  negligence  fets  fire  to  a  hovfe  ^  for  there  he 
IS  not  in  his  muftcr's  immediate  fervice  $  and  muft  himfdf  aa- 
fwer  the  damage  perfonally.  But  now  the  common  law  18, 
in  the  former  cafe,  altered  by  ftatute  6  Ann,  c.  3»  which 
ordains  that  no  a£lion  fhall  be  maintained  agninft  any,  in 
whofe  houfe  or  chamber  any  lire  (hall  accidentally  begin  ^ 
for  their  own  lofs  is  fufficient  puniflimept  ioi  their,  own  or 
their  fervant^s  carelefinefs.  But  if  fuch  fire  happens  through 
negligence  of  any  fervant  (whofo.  k)fs  is  commonly  ytxj 
Httle)  fuch  fervant  fhall  forfeit  loo  U  to  be  diftributed  among 
the  fufferers ;  and,  in  default  of  payment,  fliall  he  com^ 
mitted  to  fome  workhoufe  and  there  kept  to  hard  labour  fot 
eighteen  months  "*•  A  mafler  is,  hftly,  chargeable  if  any 
of  his  family  laycth  or  caftcth  any  thing  out  of  hi«  houfe 
into  the  ftreet  or  common  highway,  to  the  damage  of  any  in^ 
dividual,  or  the  common  nufancc  of  his  majcfty's  liege  peo* 
pie**:  for  the  mafler  hath  the  fuperintendance  and  charge  of 
;^11  his  houfliold.  And  this  alfo  agrees  with  the  civil  law^^ 
which  holds  that  the  pater  famUias^  in  this  and  funilar  cafes, 
!<  ob  aktrius  culpam  Utututyfroe  firvi^f$ve  liberi^^ 

We  may  obferve,  that  in  all  the  cafes  here  put,  the  maf-  C  43^  j 
ter  may  be  frequently  a  lofer  by  the  trufl  rcpofed  in  his  fer- 
vant, but  never  can  be  a  gainer  ;  he  may  frequently  be  an- 
fwcrablc  for  his  fervant's  mifbehaviour,  but  never  can  (belter 
himfelf  from  punifhment  by  laying  the  blame  on  his  agent* 
The  reafon  of  this  is  fUll  uniform  and  the  fame ;  that  the 

1  Koy*i  miz.  c  44*  eh  ;  or,  if  he  was  not  ible  to  pty»  wai 

m.Upon  a  £milar  principle,  by  the  to  fuft.:r  a  corporal  panifiuscDt. 
law  of  the  tweWe  ubies  at  Home,  a  per^  a  Noy's  max.  c.  44* 

foD  by  whofe  negligence  any  fire  began,  e  //•  9*  3«  i»    Imf.  4.  5.  r. 

mn  ^und  Co  pay  4ottbl»  to  the  fu^ier- 

vxong 
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Vrong  done  by  the  fenrant  is  looked  upon  in  law  as  the 
wrong  of  the  mailer  himfelf ;  and  it  is  a  (landing  mazioii 
*that  no  man  (hall  be  allowed  to  make  any  advantage  of  his 
own  ^rong(i3). 


(13)  The  law  which  obliges  makers  to  anfwer  for  the 
negligence  and  mifcondud  of  their  fervants»  though  oftentimes 
ievere  upon  an  innocent  perfon.  is  founded  upon  principles  of 
public  policy,  in  order  to  induce  mafters  to  be  careful  in  the 
choice  of  their  fervants,  upon  whom  both  their  own  fecurity 
and  that  of  others  fo  greatly  depends.  And  to  prevent  maf- 
ters  from  being  impofed  upon  in  the  chara£ler£  of  their  fer- 
vantst  it  is  enadled  by  32  Geo.  III.  c.  56.  that  if  any  per* 
fon  fhall  give  a  falfe  character  of  a  fervant,  or  a  falfe  ac* 
connt  of  his  former  fervice;  or  if  any  fervant  (hall  give  fach 
falfe  account,  or  ihali  bring  a  falfe  charadler»  or  (haU  alter  a 
certificate  of  a  charader.  he  (hal]«  upon  conviction  before  a 
jttftice  of  the  peace,  forfeit  20/.  with  10  a  colis.  The  informer 
is  a  competent  witnefs.  fiut  if  any  fervant  will  inform  againft 
an  acfomplice,  he  ihall  be  acquitted. 

An  action  was  tried  at  the  fittings  after  Trinity  term  iTpa* 
at  Guildhall,  againft  a  perfon  who  had  knowingly  given  a  falfe 
character  of  a  man  to  the  plaincifF,  who  was  thereby  induced  to 
take  him  into  his  fervice.  But  this  fervant  foon  afterwards  robbed 
his  mailer  of  property  to  a  great  amount,  for  which  he  was  exe- 
cuted. And  the  plaintiiF  recovered  damages  againft  the  defen- 
dant to  the  extent  of  his  lofs.  This  was  an  a^on  of  great  im- 
porunce  to  the  public,  and  there  can  be  no  doubt  but  it  was  founded 
in  ftrid^  principles  of  law  and  juftice* 


Ch,  I5*  I?/  Persons,  433 


CHAPTER     THE     FIFTEENTH. 


OF     HUSBAND     AND     WIFE- 


TH  E  fecond  private  relation  of  perfons  Is  that  of  mar^ 
riage,  which  includes  the  reciprocal  rights  and  duties 
of  hufband  and  wife ;  or,  as  moft  of  our  elder  law  books 
call  them,  of  baron  VLtidJime*  In  the  confideration  of  which 
I  fhall  in  the  firft  place  inquire,  how  marriages  may  be  con* 
trailed  or  made  ;  fhall  next  point  out  the  manner  in  which 
they  may  be  diflblved  ;  and  fhall,  laflly,  take  a  view  of  the 
legal  effe£ls  and  confequence  of  maniage. 

I.  Our  law  confiders  marriage  in  no  other  light  than  as  a 
civil  contra£l.  The  hollnefs  of  the  matrimonial  flate  is  left 
entirely  to  the  ecclefiaflical  law :  the  temporal  courts  not 
having  jurifdi£tion  to  confider  unlawful  marriage  as  a  fin,  but 
merely  as  a  civil  inconvenience.  The  punifhment  therefore, 
or  annulling,  of  incefluous  or  other  unfcriptural  marriages, 
is  the  province  of  the  fpiritual  courts;  which  a£t  pro  falute 
animae  '•  And,  taking  it  in  this  civil  light,  the  law  treats  it 
as  it  does  all  other  contra£ls :  allowing  it  to  be  good  iand  va« 
lid  in  all  cafes,  where  the  parties  at  the  time  of  making  it 
were,  in  the  firfl  place,  willing  to  contraft ;  fecondly,  aile 
to  contraft;  and,  laflly,  aftually  JzV  contra£l,  in  the  pro- 
per forms  and  folemnities  required  by  la.w^ 

*  Salk.  III. 

First, 
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FiRST>  they  muft  be  HuUHng  to  contradi.  «  Cmfinfus  fio4 
**  concubitus,  facit  nuptiaiy*  is  the  maxim  of  the  civil  law  in 
this  cafe  ^ :  and  it  is  adopted  by  the  common  lawyers^,  who 
indeed  have  borrowed  (efpecially  in  antient  times)  almod  all 
tbeir  notions^  of  the  legitimacy  of  marriage  from  the  canon 
and  ciyil  laws» 

Secondly,  they  muft  be  able  to  contra^.  In  general, 
all  perfons  are  able  to  contrail  themfclves  in  marriage,  unlcfs 
chey  labour  under  fome  particular  difabilities,  and  incapaci^r 
tics*     What  thofe  are,  it  will  ho.  here  our  bufmcfs  to  inquire. 

Now  thefc  dlfabilities  are  of  two  forts :  firft,  fuch  as  are 
canonical,  and  therefore  fuflicient  by  the  eccleGaftiwl  laws  to 
avoid  the  marriage  in  the  fpiritual  court ;  but  thefe  in  our 
law  only  make  the  marriage  voidable,  and  not  ipfofaffr>  \o\d\ 
tmtil  fentence  of  nullity  be  obtained.  Of  this  nature  are  pre- 
contract ;  confanguinity,  or  relation  by  blood ;  and  affinity^ 
or  relation  by  marriage ;  and  fome  particular  corporal  infir- 
mities. And  thefe  canonical  difabilities  are  either  grounded 
Dpon  the  exprefs  words  of  the  divine  law,  or  arc  confeqoences 
plainly  deduciblc  from  thence  :  it  therefore  being  Cnful  in 
the  perfons  who  labour  under  them,  to  attempt  to  contraft 
patrimony  together,  they. are  properly  the  objeft  of  the  ec* 
clefiaftical  magiftrate's  coercion ;  in  order  to  feparate  the  of- 
fenders, and  inflia  penance  for  the  offence,  profalute  anima^ 
rum*  But  fuch  marriages  not  being  void  ab  initio^  but  void- 
able only  by  fentence  of  feparation,  they  are  efteemed  valid 
1^  all  civil  purpofes,  unlefs  fuch  feparation  is  a£lually  made 
iuring  the  life  of  the  parties.  For,  after  the  death  of  either 
of  them,  the  courts  of  common  law  will  Hot  fuffer  the  fpiri- 
tual courts  to  declare  fuch  marriages  to  have  been  void ;  be- 
^aufe  fuch  declaration  cannot  now  tend  to  the  reformation  of 
the  parties ''.  And  therefore  when  a  man  had  married  his  firft 
vifc's  fifter,  and  after  her  death  the  bilhop's  court  was  pro* 


V  Tf.  50. 17.' 30.     .  'i  lh]i. 
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ceeding  to  annul  the  marriage  and  baftardke  the  iflae,  the 
court  of  king's  bench  granicd  a  prohibition  quoad  hoc  ;  but 
permitted  them  to  proceed  to  punilh  the  hulband  for  inceft  \ 
Thefc  canonical  difabilltiei  being  entirely  the  province  of  the 
eccknaftical  courts,  our  hooks  are  pcrfc^lly  filent  concerning 
them.  But  there  arc  a  few  llatut  s,  which ferve  as  dire£l<v 
ties  to  thofe  courts,  of  which  it  will  be  proper  to  take  notice. 
By  ftatute  32  Hen.  Vlll.  c.  38.  it  is  declared,  that  all  per* 
fons  may  lawfully  marry,  but  fuch  as  »re  prohibited  by  God's 
law(i} ;  and  that  all  marriages  contradlcd  by  lawful  perfons 
in  the  face  of  the  church,  and  confummate  with  bodily  know^  * 
lege,  and  fruit  of  children,  fliall  be  indiflbluble.  And  (be* 
caufe  in  the  times  of  popery  a  great  variety  of  degrees  of  kin* 
dred  were  made  impediments  to  marriage,  wbichimpediments 
might  however  be  bought  o^  for  money)  it  is  declared  by  the 
fame  ftatute,  that  nothing  (God's  law  except)  ihall  impeadl 
any  marriage,  but  within  the  Levitical  degrees  (2) ;  the  far* 
theft  of  which  is  that  between  uncle  and  niece  ^   By  the  fame 

e  Salk.  54S.  f  Cllb.  Rep.  ts^» 

»■■■»'■■■  ■  '     ■  ■        '     ■    I ■  i.»  ■  I   ■  .1  -— 1 .1-. .  ■    I.  ,a» 

(i)  In  this  Ilatute  the  prohibitions  by  God's  law  are  not  fpc- 
dfied  ;  but  in  the  15  Hen.  VIII.  c.  22.  and  28  Hen.  VIII.  c.  7. 
the  prohibited  degrees  are  particularized.  It  is  doubtful  whether 
thcfe  two  laft  ftatutcs  are  in  force.  %  Burn.Ec.  405.  But  fo  far 
they  fcem  only  to  be  declaratory  of  the  Levicical  law.  The  for- 
mer declared  null  and  void  the  marriage  between  Hen.VIIL 
and  Catharine  of  Arragon,  the  widow  of  his  cldeft  brother  prince 
Arthur;  for  which  a  diipenfation  had  been  obtained  from  the 
pope. 

The  quedion  refpe£ling  the  validity  of  this  difpenfation  pro- 
duced that  quarrel  between  the  king  and  the  pope,  which  ended 
in  the  abolition  of  the  dominion  of  tlie  latter  in  this  country. : 
and  the  inconftancy  of  that  capricious  king's  aiPcdlions  accelerated 
the  reformation  of  our  religion. 

(2)  The  prohibited  degrees  are  all  whichare  under  the  4th  degree 
of  the  civil  law>  except  in  the  afcending  and  defcending  line,  and  hf 
the  courfe  of  nature  it  is  fcarCely  a  poflible  cafe  that  any  one 
(bould  ever  marry  his  ifTue  in  the  4th  degree;  but  between  cblla* 

teraU 
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fiatute  all  impediments  arifing  from  prc-contra£ls  to  othcrpcr* 
{onsy  were  abollfhed  ami  declared  of  none  eSe£^»  unlefs  they 
had  been  confummated  with  bodily  knowlege  :  in  which  cafe 
the  canon  law  holda  fuch  contra£t  to  be  a  marriage  dtfaih. 
But  this  branch  of  the  (latute  was  repealed  by  ftatute  2  & 
3Edw.VI.c.23.  How  far  the  acl  of  26  Geo*  II.  c.  33.  (which 
prohibits  all  fuits  in  ecclefiaftical  courts  to  compel  a  maniage, 
in  confequence  of  any  contra£l)  may  collaterally  extend  to 
revive  this  claufe  of  Henry  VIIFs  (latute,  and  abolifh  the 
impediment  of  pre-contra£l>  I  leave  to  be  con&dered  by  the 
canonifts  (3). 


terals  it  is  univerfally  true,  that  all  who  are  in  the  4cb  or  any 
higher  degree  are  permitted  to  marry  ;  as  firft-coufins  are  in  the 
4th  degree^  and  therefore  may  marry^  a  nephew  and  great  %iim, 
or  niece  and  great  uncle,  are  alfo  in  the  4th  degree,  and  may  in- 
Urmarry  :  and  though  a  man  may  not  marry  his  grand -mother, 
ic  is  certainly  true  that  he  may  marry  her  filler*  Gify'  Cod.  415* 
See  the  computation  jof  degrees  by  the  civil  law,  2  vol.  p.  207. 
The  fame  degrees  by  afHnity  are  prohibited.  AfRnhy  always 
«rifes  by  (he  marriage  of  one  of  the  parties  fo  related  ;  as  a  hnC- 
band  is  related  by  aEnity  to  all  the  coufangtdnei  of  his  wife;  and 
mice  'uerfcL  the  wife  to  the  hufband's  confanguirui  :  for  the  huftutnd 
and  wife  being  confidered  one  flefh,  thofe  who  are  related  to  the 
one  by  blooJ,  are  related  to  the  other  by  aiHnity.  Gihf.  Cad,  412. 
Therefore  a  man  after  his  t^ife's  death  cannot  marry  her  iif^er, 
aunt,  or  niece.  But  the  conjanguimi  of  the  hun)and  are  not  a 
all  related  to  the  confanguinei  of  the  wife.  Hence  two  brothers 
may  marry  two  fillers,  or  father  and  fon  a  mother  and  daughter ; 
or  if  a  brother  and  filler  marry  two  perfons  not  related,  and  the 
brother  and  fider  die,  the  widow  and  widower  may  interroarr)' ; 
for  though  I  am  related  to  my  wife's  brother  by  affinity,  I  am  not 
fo  to  my  wife's  brother's  wife,  whom,  if  circumftances  wooM 
admit,  it  would  not  be  unlawful  for  me  to  marry. 

(3)  A  contraft  per  verba  de  fraftnti  tempore  ufcd  to  be  coofi* 
dered  in  the  eccIefiaHical  courts  ip/um  ma/rmoMium»  and  if  either 
party  had  afterwards  married,  this,  as  a  fecond  marriage,  «-ouId 
have  been  annulled  in  the  fpiritual  courts,  and  the  firll  contract 
enforced.    See  an  inllance  of  it  4  Co,  29.  But  as  this  pre^cngags* 

aeot 
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The  other  fort  of  difabilitics  arc  thofe  which  arc  created, 
or  at  lead  enforced,  by  the  municipal  laws-  And,  though 
fomc  of  them  may  be  grounded  on  natural  law,  yet  they  arp 
regarded  by  the  laws  of  the  land,  not  fo  much  in  the  light  qf 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 
they  draw  after  them.  Thefe  civil  difabilitics  make  the  con- 
trad  void  ab  initio^  and  not  merely  voidable  }  not  that  they 
diflblve  a  contrail  already  formed,  but  they  render  the  par-  p  ^^g  -j 
ties  inca][>able  of  forming  any  contraS  at  all :  they  do  not 
put  afunder  thofe  who  are  joined  together,  but  they  previ- 
oufly  hinder  the  jun&ion.  And,  if  any  perfons  under  thefe 
legal  incapacities  come  together,  it  is  a  meretricious,  and  not 
a  matrimonial,  union; 

1.  Thb  firft  of  thefe  legal  difabilitics  is  a  prior  marriage, 
or  kaving  another  huiband  or  wife  living ;  in  which  cafe,  be* 
lidcs  the  penalties  confequent  upon  it  as  a  felony  (4),  the  fe« 
cond  marriage  is  to  all  intents  and  purpofes  void  ^ :  polygamy 
being  condemned  both  by  the  law  of  the  new  teftament,  and 
the  policy  of  all  prudent  ftates,  efpecially  in  thefe  northern 
climates.  And  Juftinian,  even  in  the  climate  of  modem 
Turkciy,  is  exprefs  ^,  that  **  duos  uxores  todem  tenure  habere 
« twn  Hch!" 

2.  The  next  legal  difabllity  is  want  of  age.  This  is  fuf- 
.  JGcient  to  avoid  all  other  contradls,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contra£ling ;  a  fortiori  there- 
fore it  ought  to  avoid  this,  the  moft  important  contra£k  of  any. 
Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve 
years  of  age,  marries,  this  marriage  is  only  inchoate  and  im- 
perfcdk  $  and,  when  either  of  them  comes  to  the  age  of  Con- 

C  Bro.^r.  tit,  Baflardy^  pi.  8.  1^  Inji,  i.  zo.  6* 

ment  can  no  longer  be  carried  into  efPed  as  a  marriage,  I  think 
«re  may  now  be  afiiircd  that  it  will  never  more  be  an  iropedimeot 
to  a  fttbieqaeot  marriage  aAually  folemnized  and  confummated. 
(4)  See  the  exceptions^  4  vol.  164, 

Vol,  I.  P  P  ^  fent 
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fcnt  aforefaid,  they  may  difagree  and  declare  the  mamage 
'  void|  widiout  any  divorce  or  fehtence  in  the  fpiritual  court. 
This  is  founded  on  the  civil  law  ^  But  the  canon  law  pays  i 
greater  regard  to  the  coriftitution,  than  the  age,  of  the  par- 
ties ^ ;  fot  if  they  are  kdbiles  ad  matrimonium^  it  is  a  good 
marriage,  whatever  their  age  may  be.  And  in  gur  law  it  \% 
fo  far  a  marriage,  that,  if  at  the  age  of  confcnt  they  agree  to 
continue  together,  thcy.nccd  not  be  married  again  *.  If  the 
hu(band  be  of  years  of  difcrction,  and  the  wife  under  twelve, 
when  (he  comes  to  years  of  difcretion  he  may  difagree  u 
well  is  (he  may :  for  in  contrafts  the  obligation  muft  be 
mutual ;  both  muft  be  bound,  or  neither  (5) :  and  fo  it  is, 
'^ice^erfi^  when  the  \frJfe  is  of  years  of  difcretion,  and  tlii 
bufband  under  ". 

C  437  ]  •  3.  Another  incapacity  arifes  from  want  of  confcnt  of 
-parents  or  guardians.  By  the  common  law,  if  the  partkv 
themfelves  were  of  the  age  of  confent,  there  wanted  no  other 
concurrence  to  make  the  marriage  valid :  and  this  was  agree- 
able td  the  canon  law*     But,  by  feveral  ftatutes",  penalties 

i  Leon.  Cgnjiit,  109.  ■*  IblJ. 

k  Detrttal.  l.  4.  U.  2.  ftt.  3.  n  6  &  7  Will.  III.  c.  6.   7  &  S  W. 

i  Go.  Litt.  79.  111.  c<  35.     to  A«>.  c.  to. 

(5)  This  prqpofiKon  is  too  generally  exprefled  ;  for  thcrc^arf 
various  contrads  between  a  perfon  of  full  age  and  a  xninor>  in  which 
t'le  former'  is  bound  and  the  latter  is  not.  The  authorities  (cem 
decifive  that  it  is  true  with  regard  to  the  contradk  of  inarnagt 
referred  to  the  ages  of  14.  and  12  j  but  it  has  aHb  long  b^ea 
clearly  fettled  that  it  it  not  true  with  regard  to  contrads  of  mar- 
riagc  referred  to  the  minority  under  twenty. one. 

For  where  there  are  mutual  promifes  to  marry  betw-eett  two 
pcrfons,  one  of  the  age  of  ai  and  the  other  under  that  age,  the 
fird  is  bound  by  the  contrail,  and  on  the  fide  of  the  minor  it  is 
v'oidableT'Or  for  a  breach  of  the  promife  on  the  part  of  the  periba 
of  full  age,  the  minor  may  maintain  an  adion  and  recover  damages, 
:but  no  action  can  be  maintained  for -a  fimilar  breach  of  the  contrad 
on  the  fide  jof  the  minor.  Holt  <v.  Ward  Clarencieax,  S/r.  937. 
6\  C.    Fiisi^g.  175.  275. 
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«f  100  /.  are  laid  on  every  clergyman  who  marries  a  couple 
either  without  publication  of  banns  (which  may  give  notic^t 
to  parents  or  guardians)  or  without  a  licence,  to  obtain  which 
the  confent  of  parents  or  guardians  muft  be  fworn  to(6).  And 
by  the  ftatute  4  &  5  Ph.  ?nd  M.  c.  8*  whofoever  marries  any 
woman  child  under  the  age  of  fixtccn  years,  without  confent 
ef  parcnts'.or  guardians,  (ball  be  fubjeck  to  fine,  or  fiye  years 
impiifonmentinuid  her  eltate  during  the  hu(band's(7)Iife  (hall 
go  to  and  be  enjoyed  by  the  next  heir.  The  civil  laN^r  in- 
deed required  tJie  confent  of  the  parent  or  tutor,  at  all  ages ) 
unlefs  the  children  were  emancipated,  or  out  of  the.p^rent^ 
power  ^ :  and  if  fuch  confent  from  the  father-  was  w^nting^ 
the  marriage  was  null,  and  the  children  illegitimate 'i  but 
the  confent  of  the  mother  or  guardians,  if  unreafonably  with<» 
held»  might  be  redrefTed  and  Supplied  by  the  jtidge»  or  tha 
prefident  of  the  province  1 :  and  if  the  father  w^s  ;i^«  cwupas^^ 
a  fimilar  remedy  was  given  ^  Thefe  proyifions  are 'adopted 
and  imitated  by  the  French  and  Hollanders,  with  thi&  differ^ 
ence :  that  in  France  the  fons  cannot  marry  without  confent 
of  parents  till  thirty  years  of  age,  nor  the  daughters,  till 
twenty-five  • ;  and  in  Holland,  the  fons  are  at  their  own  dif- 
pofal  at  twenty-five,  and  the  daughters  at  twenty  ^  ThuS 
hath  ftbod,  and  thus  at  prefent  (lands,  the  law  in  other  "neigh- 
bouriiig  'countries*     And  it  has  lately  been  thought  proper' 

•  F/  23.  a.  2,  ^  18.  •  Domat,  of  dowries,  ^  i.  tlontcf^. 

fT/.  I.  5.  If.  Sp.  L.  23.  7. 

9  Cod.  5*  4.  T5  &  «d.  '  '  Vinniut  in  hfi,  U  i.  f.  ICT* 

'  Uft,  I.  to.  r* . 

(6)  By  the  26  Geo.  II.  c.  53*  f  7.  if  any  clergyman  fiiall  mar- 
ry a  couple  out  of  a  church  or  a  public  chapel,  where  batins  haci 
been  ufually  puUliihed  before  17541  i^nlefs  by  fpccial  licence  from 
the  archbiHiop  ;  or  Ihall  marry  them  without  a  licence,  cr  publica- 
tion of  banns  t  he  Chall  be  guilty  of  felony,  and  (hall  be  tranfportcd 
for  14.  years.  And  there  have  been  inflanccs  of  conviiTiions  for  this 
oiience* 

.  (7)  The  conftf  ttdion  of  the  Oatutc  fecm*?  clear,  that  it  fliall  .ilfou 
go  to. the  next  heir  during  the  life  of  thj  wife,  even  after  the  dcailv 
Iff  the  hkilband*     1  Bro^-wn,  Ch,  Rep.  23. 

P  pi  2  to 
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to  introduce  tfomewhat  of  the  fane  policy  into  our  kiwff 
hy  ftatute  26  Geo.  II.  c.  33.  Vhcrebj  it  is  ena£bcd^  that  all 
matdages  celebfrated  by  licence  (for  bamis  foppofe  notice) 
where  dther  of  the  parties  is  under  twenty-oncy  (not  boi^ 
r  438  ];  >  widow  ot  widower,  who  are  fuppofed  emancipated)  mdi« 
out  the  confent  of  the  father,  or,  if  he  be  not  living,  of  the 
mother  or  guardians  ( 8 ),  fiiall  be  abiblutely  void.  A  like  pro* 
vifion  is  made  as  in  the  civil  law,  where  the  modier  or  guar* 
dian  is  fton  compos^  beyond  fea,  or  unreafonably  frowafd,  to 
difpcnfe  with  fuch  confent  at  the  difcretion  of  the  lord  chan- 
odloT :  but  no  provifion  is  made,  in  cafe  the  father  fhoidd 
l^ur  under  anymental  or  other  incapacity  (9).  Much  txajhe, 
and  much  has  been,  faud  both  for  and  againft  this  innovation 
upon  ojar  antient  laws  and  conftitution.  On  the  one  handf 
it  prevents  the  clandeftine  marriage^  of  minors,  which  are 
often  a  terrible  inconvenience  to  thofe  private  families  where* 
in  they  happen*  On  the  other  hand,  reftraints  upon  mar* 
riages,  efpecially  among  the  lower  clafs,  are  evidently  detri- 
mental to  the  public,  by  hindering  the  increafe  of  the  jfcojic  i 
and  to  religion  and  morality,  by  encouraging  licentioofneis 


(8)  A  matter  of  fuch  imporunce  deferves  to  be  more  particnlari/ 
ftated :  the  party  andcr  age  marrying  by  licence*  if  a  minor,  and 
not  having  been  married  before,  mud  have  the  confent  of  a  father* 
if  living;  if  he  be  dead,  of  a  guardian  hnwfuUj  afpoiututi  if  there 
be  no  fuch  guardian*  then  of  the  mother  if  (he  b  oomarried ;  if  dure 
be  no  mother*  then  of  a  guardian  appointed  by  the  court  of  chan* 
eery.  The  guardian  whofe  confent  is  interpofedbetween  that  of  the 
father  and  that  of  the  mother*  mud  either  be  a  teftamentary  gnar- 
dian  ai^ointed  by  the  father's  will*  or  a  guardian  appointed  by 
chancery ;  or  if  there  is  no  fuch  guardian*  and  the  minor  is  onder 
the  age  of  fourteen*  and  has  lands  by  defcent*  perhaps  the  oodeat  of 
a  focage  guardian  would  be  fufficient ;  though  it  might  not  be  prndent 
to  rely  upon  it  alone*  and  fuch  an  early  marriage  now  feldom  happens. 

(9)  The  words  of  the  flatute  are,  ''  if  any  fuch  gaardian*  or 
mother*  or  any  ofthtm^  whofe  confent  is  made  neceflary*  IhaO  be 
non  compos  mentis^'**  lie.  Under  the  words  anj  of  thim,  I  conceive 
that  the  chancellor  would  think  himfelf  enabled  to  confent  for  a 
father*  whofe  confent  ic  was  thus  impoiTible  to  obtain. 

and 
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aiid  debauchery  among  the  fiiigle  of  both  fexes ;  and  thereby 
deftroying  one  end  of  fociety  and  government^  which  iscpn^ 
cuUtu  prabibere  vago.  And  of  this  laft  inconvenience  the  Ro« 
man*Iaws  were  fo  fenfible,  that  at  the  fame  time  that  they» 
forbad  marriage  without  the  confent  of  parents  or  guardians^ 
Aey  were  lefs  rigorous  upon  that  very  account  with  regard  to^ 
other  reftraints :  for»  if  a  parent  did  not  provide  a  huiband 
for  his  daughter,  by  the  time  (he  arrived  at  the  age  of  twenty* 
five,  and  (he  afterwards  made  a  (lip  in  her  conduct,  he  wa^ 
not  allowed  to  difinherit  her  upon  that  account ;  ^<  quia  mn- 
*•  /ua  culpa,  fed fdrentifm,  idcQmmtfiJfe  cognofcitur  "•** 

4*  A  FOURTH  incapacity  is  want  of  reafon ;  without  a* 
competent  (hare  of  which)  as  no  other,  fo  neither  can  the 
matrimonial  contra£b,  be  valid  ^.  It  was  formerly  adjudged, 
that  the  ifiue  of  an  idiot  was  legitimate,  and  confequently  ^ 
that  his  marriage  was  valid.  A  ftrange  determination!  (ince 
confent  is  abfolutely  requifite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  confenting  to  any  thing. 
And  therefore  the  civil  law  judged  much  more  fenfibly  when 
it  made  fuch  deprivations  of  reafon  a  previous  impediment ; 
though  not  a  caufe  of  divorce,  if  they  happened  after  mar-  [  439  3 
riage  *.  And  modern  refolutions  have  adhered  to  the  reafon 
of  the  civil  law,  by  determining  y  that  the  marriage  of  a  lu- 
natic, not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  di(Hcult  to  prove  the  exafl  (late  of  the 
party's  mind  at  the  a£lual  celebration  of  the  nuptials,  upon 
this  account  (concurring  with  fome  private  family  ^.reafons) 
the  ftatnte  15  Geo.  II.  c.  30.  has  provided  that  the  marriage 
of  lunatics  and  perfons  under  phrenzies  (if  found  lunatics- 
under  a  commifiion,  or  committed  to  the  care  of  truftees  by 
any  a£l  of  parliament)  before  they  are  declared  of  found  mind 
by  the  lord  chancellor  or  the  majority  of  fuch  truftees,  (hall 
be  totally- void  (10). 

«  N9V.  115.  ^  II.  1  Morrifon*!  cafe,  coram  Delegate 

V  I  Roll.  Abr.  357.  s  See  priv^Ce  ^€U  23  Geo.  II.  c.  6  . 

*  ^/-  *3«  '*'•  «•  '•  ^'  ^  '»'•  *•  '•  '*• 

( I  o)  Till  the  2  &  3  Edw.  VI.  c.  2 1 .  the  clergy  in  this  country  were 
prohibited  to  marry,  by  various  laws  and  canons;  a  (latatein  the 

P  P  3  31  Hen. 
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Lastly,,  the  parties  muft  not  only  be  willing  and  able 
to  contra£t,  but  aAually  muft  contra<^  tliemfelves  in  due  form 
of  law,  to  make  it  a  good  civil  matriage.  Any  contrad  made, 
per 'verba,  de  pr^fentij  or  in  words ;  of  the  prefcnt  tcnfe,  and 
in  cafe  of  cohabitation  psr  verba  de  future  alfo,  between  pcr- 
fons  able  to  contra£t,  was  before  the  late  a£l  deemed  a  valid 


31  Hen.  VIII.  c.  14.  having  even  madr  it  felony.  Bat  the  legifla- 
turcby  2  &  3  Edw.  VI.  c.  21.  repealed  the  laws  and  canons  which 
ilnpofed  that  fcvcre  refcriftion  upon  the  clergy,  and  granted  tbeTi 
the  fame  indulgence  that  the  laity  enjoyed.     The  preamble  fo 
that  ilatuts,  as  almofV  sll  the   preambles  to  the  flatutes  in  thit 
fliort;  rcigTi»  i&  ?xj")refred  wiih  a  remarkable  degree  of  eloquercc. 
*^  Althougii  it  were  no:  only  better  for  the  eliinnation  of  pncfls 
"  and  ether  mkidcrs  i:i  the  church  of  Gcd,  to  live  cha{!c,  fcle,  auj 
**.  fcparate  from  the  company  of  woitien,  and  the  bend  of  marriage; 
«*  but  alfo  thereby  tbcy  might  the  better  intend  to  the  adminif- 
**  tration  of  the  gofpel,  and  be  lef*?  intricatcd  and  troubled  with 
"  the  charge  of  houfehold,  being  free  and  unburthened  from  the 
♦*  care  and  coll  of  finding  wife  and  children ;  and  that  it  were  mod 
**  to  be  wiihed,  that  they  would  willingly  and  of  their  felves  en- 
f*  dcavcur  themieives  to  a  perpcitual  chaflity  and  abftinence  from 
*'  the  ufe  of  women  ;   yet,  forafmach  as  the  contrary  hath  rather 
**  been  fecn,  and  fuch  unclearilintfs  of  living,  and  other  great  incon- 
«*  venicncies  not  meet  to  be  rsV.carfed,  have  followed  of  compelled 
<«  challity,  and  of  fuch  l.i.vs  as  have  prohibited  thofs  the  god'y 
«*  ufe  of  marriage ;  it  were  better,  and  rather  to  be  fofFered  ia 
*^  the  commonwealth,  that  thofe  which  could  not  contain,  fiioold, 
*'  after  the  counfel  of  fcripture,  live  in  holy  marriage,  than  feign- 
**  edly   abufe  with   worfe    enormity,   outward  chalHty  or  finglc 
"  live."     But  this  llatutc,  like  all  the  other  reforms  in  the  church, 
was  repealed  by  queen  Mary,  and  it  was   not  revived  again  till 
the   1   Ja.  I.  c.    25.  though  the    thirty.nine    articles  had   been 
paifed  in  convocation  in  the  fifth  year  of  the  reign  of  queen  Eliza- 
beth; the  32d  of  which  declares,  that  it  is  lawful  for  the  bi/hops, 
priefts,  and  deacons,  as  for  all  other  chriftian  men,  to  marry  at  their 
o.vn  difcretion. 

The  clerks  in  chancery^  though  'laymen,  were  not  allowed  to 
marry  till  the  14  &  15  Hen.  VIII.  _c.  8.  And  no  lay  dodor  of 
ciyil  law,  if  hs  was  married,  could  exercifc  any  eccledaflical  jorif- 
diftion  til)  37  lien.  VIJI.  c  7.     2  Burr,,  fie.  L,  418. 

marriage 
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marriage  to  many  "purpofes  ;  and  the  parties  might  be  com- 
pelled in  the  fpiritual  courts  to  celebrate  it  in  facie  ecctefta0. 
But  thefe  verbal  contraSs  are  now  of  no  force,  to  pompel  a 
future  marriage  *.     Neither  is  any  marriage  at  prefent  valid, 
thatisnot celebrated  in  fome  parlQi  churchorpublicchapel(  r  i ),' 
ttnlefs  by  difpenfation  from  the  archbifhop  of  Canterbury. 
It  muft  alfo  be  preceded  by  publication  of  banns,  or  by  licence 
from  the  fpiritual  judge.  Many  other  formalities  arc  likewife 
prefcribed  by  the  aft;  the  ncgleft  of  which,  though  penal,  docs 
not  invalidate  the  marriage.     It  is  held  to  be  alfo^iTeRti:^  to 
a  marriage,  tliat  it  be  performed  by  a  pcrfon  in  orders  ^ ;. 
though  the  intervention  of  a  prieft  to  folemnlze  this  contra£fc 
is  mtrcly  Juris  po/itivi,  and  not  juris  tmturalis  aut  divitii :  it^ 
being  fatd  that  pope  Innocent  the  third  was  the  iirft  who 
ordained  the  celebration  of  marriage  in  the  church  ^ ;  before 
which  it  was  totally  a  civil  contraft.     And,  in  the  times  of  [  449  1 
the  grand  rebellion,  all  marriages  were  performed  by  the  jufr 
tices  of  the  peace ;  and  thefe  marriages  were  declared  valid, , 
without   any  frefh    folemnization,   by  ftatute   12  Car,  IL 
c.  33.     But,  as  the  law  now  ftands,  we  may  upon  the  whole. 
coIle£t,  that  no  marriage  by  the  temporal  law  is  ipfo  faElo . 
void^  that  is  celebrated  by  a  pcrfon  in  orders,— in  a  parifti 
church  or  public  chapel  (or  elfewherc,  by  fpecial  difpenfation) 
•»— in  purfuance  of  banns  or  a  licence,— between  Angle  pcj:- 

»  Stff.  26Cie3*  II.  ^  33*  c  Moor.  17.0. 

t»Sa!k.  119,  J 


(11)  The  marriage  a6l  requires,  tliat  the  marriage  (hall  be  cele- 
brated in  fome  parifh  church  or  public  chape^  where  banns  had 
been  ufually  publifhed ;  /.  e.  before  the  25th  March  1754.  In  con^ 
fe^uencex>fthis  conikuAion*  the  court  X)f  king's  bench  were  obliged 
to  declare  a  marriage  void>  which  had  been  iblemnixed  in  a 
chapel  erected  in  .1765.  {J>oug,  659.)  And  a«  there  were  many 
marriages  oqually  defective,  an  ad  of  parliament  was  immediately  ' 
pafled,  which  legalised  all  marriages  celebrated  in  fuch  churches 
or  chapels*  fince  thepafTmgof  the  maTriage«£l;  and  it  alfoindemni* 
^^  the  dergymcD  from  the  penalties  they  had  incurred*    ai  G##. 

.'  P  P  4  fonS| 
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fons,— confentingy — of  found  mind^o-and  of.  tbe  age  of 
twenty-one  years ;— or  of  the  srge  of  fourteen  in  males  and 
f  welve  in  females,  >with  confent  of  parents  or  guarcUaos,  or 
without  it,  in  cafe  of  widowhood.  And  no  marriage  htimd* 
ablehj  the  ecclefiaftical  law;,  after  the  death  of  either  of  the 
parties  \  nor  during  their  lives,  unlefs  for  the.  canonical  im* 
pediments  of  pre-contraft,  if  that  indeed  ftiU  exiils  \  of  coa- 
{anguinity  \  and  of  affinity,  or  corporal  imbecility,  fub&ftiiig^ 
previous  to  their  maniage. 

n.  I  AM  next  to  conGdcr  the  manner  in  which  marriages 
hiay  be  diflblved ;  and  this  is  either  by  death,  or  divorce. 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  par- 
tial ;  the  one  a  vinculo  matrimonii,  the  other  merely  a  menfa 
ft  thoro.  The  total  divorce,  a  vinculo  matrimoniij  muft  be 
for  fome  of  .the  canonical  caufes  of  impediment  before-men* 
tioned  ;  and  thofe,  exifting  before  the  marriage,  as  is  always 
the  cafe  in  confanguinity ;  not  fupervenient,  or  arifing  afier^ 
Hvards,  as  maybe  the  cafe  in  affinity  or  corporal  imbecility  (i  2), 
For  in  cafes  of  total  divorce,  the  marriage  is  declared,  null,  as 
having  been  abfolutely  unlawful  ah  initio:  and  the  parties  are 
therefore  feparated  profalute  animarum :  for  which  reafon,  as 
was  before  obferved,  no  divorce  can  be  obtained,  but  during 
the  life  of  the  parties.  The  iQue  of  fuch  marriage  as  is  thus 
entirely  diflblved,  are  baflards  ^. 

Divorce  a  menfa  et  thoro  is  when  the  marriage  is  juft  and 
lawful  ab  initio^  and  therefore  the  law  is  tender^of  difiolving 
its  but,  for  fome  fupervenient  caufe,  it  becomes  improper  or 

«J  Co,  Litt,235. 

(12)  Corporal  imbecility  may  arife  after  the  marriage,  wliich 
will  not  then  vacate  the  'marriage,  becaofe  there  was  no  fraud  ia 
the  original  contraft ;  and  pne  qf  the  ends  of  marri4ge«  vise,  the 
legidmate  procreation  of  children  may  have  been  anfwercd :  bot  no 
Inndred  by  affinity  can  happen  fuUeqqendy  to  the  marriage  ;  for  as 
affiaity  always  depends  upon  the  prerions  marriage  of  one  of  the 
parties  &  related;  if  a  hufband  and  wUearenot  fo  related  at  die 
^eqf  d(c  marriage,  they  never  Wt  become  fo  afterwards. 

«    impoiCble 
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V&ppQible  for  the  parties  to  live  together :  as  in  the  cafe  6{ 
igtolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
For  the  canon  lawj  Mrhich  the  common  law  follows  in  this 
caf^9  deems  fo  highly  and  with  fuch  myfterious  reverence  of 
dbc  nuptial  tie,  that  it  will  not  allow  it  to  be  unloofed  for 
apy  caufe  wlmtfoever,  that  arifes  a^ter  the  union  is  made* 
And  this  is  faid  to  be  built  on  the  divine  revealed  law; 
though  that  exprefsly  afiigns  incontinence  as  a  caufe,  and 
indeed  the  only  caufe,  why  a  man  may  put  away  his  wife 
and  marry  another  «.  The  civil  law,  which  is  partly  of  pa- 
gan original,  allows  many  caufes  of  abfokte  divorce ;  and 
fome  of  them  pretty  fevere  ones  :  (as  if  a  wife  goes  to  the 
dieatre  or  the  public  games,  without  the  knowlege  and  coxw 
fait  of  the  hufband  ^)  but  among  them  adultery  is  the  prin- 
cipal, and  with  reafon  named  the  firft  f .  But  with  us  in- 
England  adultery  is  only  a  caufe  of  feparation  from  bed  and  - 
lyiard*'-:  for  which  the  bed  reafon  that  can  be  given,  is,  that 
if  divorces  were  allowed  to  depend  upon  a  matter  within, 
the  power  of  either  of  the  parties,  they  would  probably  be 
e^^remely  frequent ;  as  was  the  cafe  when  divorces  were> 
allowed  for  canonical  difabilities,  on  the  mere  confeflion. 
of  the  parties  ^  which  is  now  prohibited  bjr  the  canons  ^(13)* 
However,  divorces  a  vinculo  matrttnonii^  for  adultery,  have  • 
of  late  years  been  frequently  granted  by  zQt  of  parlta» 
ment  (i4)« 

«  Matt.  six.  9.  >i  Moor.  6S}. 

f  JVov.  1x7.  i  2  Mod.  314. 

f  Codf  5.  17.  S*  ^  Can.  1603.  c.  705. 


(13)  A  hufband  cannot  obtain  a  divorce  in  the  ecclefiaftical 
courts  for  the  adultery  of  his  wife  if  (he  recriminatesy  and  can 
prove  that  he  alfo  has  been  unfaithful  to  the  marriage  vow ;  this 
feems  to  be  founded  on  the  following  rational  precept  of  the  civil 
law,  judex  adulterii  antt  oculos  habere  debet  et  inquirere,  ««  mantta 
pudiee  'vivenSj  muJieri  quoque  boms  mores  colendi  autor  fuerii.  Ftr* 
ituquum  enim  videtur  ejffe,  utpudicitiam  vir  ab  uxore  exigat,  quean  ipfa 
mn  ixhiheoit.     Ff.  4.8.  5.  13. 

( 1 4)  To  prevent  divorces  a  'vinculo  matrimonii  from  being  ob- 
tained in  pjuliament  by  fraud  and  collufton,  the  two  houfes  not 

only 
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In  Afe  of  divorce  a  menfa  et  thoro^  the  law  allows  alimony 
Id  the  wife :  which  is  that  allowance^  which  is  made  to  a 
woman  for  her  fupport  out  of  the  hufband's  eftate  :  being 
fettled  at  the  difcrction  of  the  eccleriaflicai  judge,  on  confi- 
deration  of  all  the  circutnftances  of  the  cafe.  This  isfome* 
times  called  her  ejlovers ;  for  which,  if  he  refufes  payment)- 
thcre  is  (bcfides  the  ordinary  procefs  of  excommunication)  a 
writ  at  common  laXv  de  eJloveriU  bahend'uy  in  order  to  recover 
it '.  It  is  generally  proportioned  to  the  rank  and  quality  of 
C  44^  1  the  parties.  But  in  cafe  of  elopement,,  and  living  with  ai| 
adulterer,  the  law  allows  her  no  alimony  ™. 

III.  Having  thus  fliewn  how  marriages  may  be  made,  or 
diflblved,  I  come  now,  lailly,  to  f^e:rk  of  the  legal  conft« 
i{uences  of  fuch  making,  or  difibiution. 

By  marriage,  the  hulband  and  wife  are  one  perfon  in  law's 
that  is,  the  very  being  or  legal  exiilence  of  the  woman  is  fuf- 
pended  during  the  marriage,  or  at  lead  is  incorporated  and 
confolidated  into  that  of  the  huiband :  under  whofe  wing, 
protection,  and  cover^  (he  performs  every  thkig  ;  and  is 
,  therefore  called  in  opr  law-french  a  feuie^covsrt^  foemina  wn 

€^'9pert0  f  is  faid  to  be  covert-baron,  or  under  the  prote&ian 
and  influence  of  her  hufband,  her  barottf  or  lord  ;  and  her 
condition  during  her  n^arriage  is  called  her  coverture  (15).  Up* . 

*  I  Lev.  6.  n  Cowel.  tit,  AUmony.  &  Co.  Utt.  xiz. 

only  examine  witne iTes  to  be  convinced  of  the  adultery  of  the  ■ 
vbifc,  but  they  require  alio  that  the  huiband  (hall  have  obtain^^^ 
feiitence  of  Jivorcc  in  the  fpiritual  courts.,  and  a  vcrJiiSl  with  da- 
mages in  a  court  of  law  from  fomc  one  who  has  had  cnminal 
intcrcourfc  with  the  wife. 

(15)  Whatever  may  be  the  origin  of/emt'Couerf,  it  is  not  per- 
hr.p-i  un\vor:hy  cf  obfcrvation,  that  it  nearly  correfpoods  in  it's 
f:gnif:cations  to  the  Litin  word  nuf  la  ;  for  that  is  derived  /i  nuheiJot 
i.  c  tcgerJoy  hecaufe  the  modclly  of  the  bride,  it  is  faid««was  (0 . 
much  confolted  by  the  Romans  upon  that  delicate  occafion>  that 
flie  was  k'd  to  her  huibaQd*s  home  covered  with  i  veil.  , 
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on  this  principle,  of  an  union  of  perfon  in  hufband  and  wife, 
depend  almoft  all  the  legal  rights,  duties,  and  difabilities,  that 
cither  of  them  acquire  by  the  marriage.  I  fpeak  not  at  pre- 
fcnt  of  the  rights  of  property,  but  of  fuch  as  arc  merely  /rr- 
fonaL'  For  this  reafon,  a  man  cannot  grant  any  thing  to  his 
wife,  or  enter  into  covenant  with  her  « :  for  the  grant  would 
be  tofuppofeherfeparate  exiftence;  and  to  covenant  with  her, 
would  be  only  to  covenant  with  himfelf(  16}:  and  therefore  it  is 
alfo  generally  true,  that  all  compass  made  between  hufband 
and  wife,  when  fingle,  are  voided  by  the  intermarriage  ^^  A 
woman  indeed  may  be  attorney  for  her  hufband  "^ ;  for  that 
implies  no  feparation  from,  but  is  rather  a  rcprefcntation  of, 
her  lord.  And  a  hufband  may  alfo  bequeath  any  thing  to  his 
v/ife  by  will ;  for  that  cannot  take  effect  till  the  coverture  is 
determined  by  his  death '.  The  hufband  is  bound  to  provide 
his  wife^  with  neceffaries  by  law,  as  much  as  himfelf :  and  if 
fhe  contra£is  debts  for  them,  he  is  obliged  to  pay  them  >  \  but, 
for  any  thing befides  neceffaries,  he  is  not  chargeable' (i  7).  Alfo 
if  a  wife  elopes,  and  lives  with  another  man,  the  hufband  is,  [  443  ] 
not  chargeable  even  for  neceffaries "  j  at  leafl  if  the  perfon, 
who  furnifhes  them,  is  fufficiently  apprized  of  her  elopement^. 
If  the  wife  be  indebted  before  marriage,  the  hufband  is  bound 
afterwards  to  pay  the  debt ;  for  he  has  adopted  her  and  her 
^ircumftanoes  together  "(18).    If  the  wife  be  injured  in  her 

o  Co.  Litt.  112.  (  I  Sid.  ISO. 

P  Cro.  Car.  551.  «Scra.  647. 

q  F.  N.  B.  27.  ^  I  Lev.  5. 


r  Co.  Litt.  1 12.  3E  3  Mod.  j)36. 

•  Salk.  iiS. 


( 1 6)  But  the  hufband  may  grant  to  the  wife  by  the  intervention  of 
traders ;  Harg,  Co,  Litt*  30 ;  and  he  may  furrender  a  copyhold  to 
her  ufe.  4  Co.  29. 

(17)  What  are  neceflfaries  mall  be  afcertained  by  a  jury  from 
the  rank  and  circumftances  of  the  hufband. 

(18)  But  though  the  hufband  has  had  a  great  fortune  with  his 
wife,  if  (he  dies  before  him,  he  is  not  liable  to  pay  her  debts  con- 
traded  before  marriage,  either  in  law  or  equity,  unlefs  there  19 
foqie  part   of  her  perfonal  property  which  he  did  not  reduce  into 

4  Im 
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perfen  or  her  property,  flic  can  bring  no  afltion  iFor  rcdrcfi 
without  her  hufband's  concurrence,  and  in  his  name,  as  well 
as  her  own^:  neither  can  (he  be  facd,  without  making  the 
hufband  a  defendant  *•  There  is  indeed  one  cafe  where  the 
wife  fliall  fue  and  be  fued  as  a  feme  fole,  viz.  where  the  hut 
band  has  abjured  the  realm,  or  is  baniihed',  for  then  he 
is  dead  in  law  (19);  and,  the  hufband  being  thus  difabled  to 
foe  for  or  defend  the  wife,  it  would  be  mod  unreafonablc  if 
Ihe  hadno  remedy,or  could  make  no  defence  at  all.  In  criminal 
profecutions,  it  is  true,  the  wife  may  be  indicted  and  punifhed 
feparately  ^;  for  the  union  is  only  a  civil  anion.  But,  in  trials 
of  any  fort,  they  are  not  allowed  to  be  evidence  for,  or  againft, 
each  other':  partly  becaufe  it  is  impofliWe  their  teflimany 
ifaould  be  indifferent ;  but  principally  becaufe  of  the  union  of 
pcrfon :  and  therefore,  if  they  were  admitted  to  be  witneflcs 
i9reach  other,  they  would  contradift  one  maxim  of  law,  **nar» 
««  in  propria  caufa  teftis  effi  debet  ;'*  and  if  againft  each  other, 
they  would  contradift  another  maxim,  **nemo  teneturjeipfumac' 
•«  ci/fare{2Qy*  But,  where  the  offence  is  dircftly  againft  the 

r>Salk.  11^     I  RblK  Abr.  347.  b.  i<  c.  xi.} 

s^Bro.  Error,  173.     I  Leon.   3ti»  *  Co.  Lite.  133. 

1  Sid.  120.  This  was  alfo  the  pra^lce  b  x  Hawk.  P.  C*  3. 

m  the  coarii  of  Atbeat.  (  Pott*  Aoti^u.  c  %  Hawk«  P.  C.  4 3 1  • 


his  poiTeifion  before  her  death,  which  he  maft  afterwards  recover 
as  her  admioiilrator ;  and  to  the  extent  of  the  value  of  that  pro- 
perty»  he  will  be  liable  to  pay  his  wife's  debts,  dum/ola,  which  re- 
mained undifcharged  during  the  coverture,  i  P.  Wms.  468. 

(19)  This  principle  has  lately  been  extended;  and  it  has  been 
decided  by  the  court  of  king's  bench,  that  where  a  married  wo- 
laan  is  feparated  from  her  buihand  and  is  allowed  a  feparate  main- 
tcnaitce  by  deed,  if  (he  then  contra£b  debts,  (he  may  be  fued  as  a. 

feme  file,  Corbet  a/.  Baron  Poloenwitz  and  wife,  i  7*.  R.  5,  The 
a^hprity  of  this  docifion  was  at  the  firftmoch  quellloaed;  bat  it 
fccms  now  to  be  acquief<;ed  under* 

It  is  alTo  held,  that  if  the  wife  fpends  the  whole  of  her  fettle- 
n)Qnt  and  allowance,  the  hufband  will  not  afterwards  be  liable  even 
f^r  neceflfarios.     lb. 

(20)  The  union  of  perfon  is  fcarce  fuffitieftt  to  account  for  this 
f  9le  of  law ;  for  the  confeflious  of  the  hulband  or  wife  are  no  evi- 

IQ  deoce 
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peifon  of  the  wife,  this  rule  has  been  ufually  difpenfed  'wHti'^z 

and  therefore,  by  ftatute  3  Hen.  VII.  c.  2.  in  cafe  a  womM 

be  fonably  taken  away,  and  married,  ihe  may  be  a  witnefs 

i(gainft  fucifa  her  hufband,  in  order  to  convi&  him  of  felony* 

For  11^  this  cafe  flie  can  with  no  propriety  be  reckoned  his 

wife;  becaafe  a  main  ingredient,  her  confent,  was  warning 

to  the  contra£l :  and  alio  there  is  another  maxim  of  law,  that 

no  man  (haU  take  advantage  of  his  own  wrong :  which  the 

rayiflier  here  would  do,  if  by  forcibly  marrying  9,  woman^  r  ^  .^  j 

be  coold  prevent  her  from  being  a  witQefs,  who  is  perhaps 

the  only  witnefs,  to  that  very  fa£t. 

I^  the  civil  law  the  hufband  and  the  wife  are  confidered  as 
two  diftinA  perfons;  and  may  have  feparate  eftates,  contrads^ 
debts,  and  injuries* :  and  therefore,  in  our  eccleiiaftical  courts^ 
a  woman  may  fue  and  be  fued  without  her  hufoand  ^  (2 1  )•    * 

*  Stafietifalfy  ToK  i.  Lord  Aiidley*s        e  Cod.  4,  u.  i. 
cafe.  Stu.  633.  f  a  Roll.  Abr.  a^t* 


denoe  againft  the  otheft  yet  the  coofeffioiu  of  the  party  are  legal 
evidence:  but  the  better  reafoa  feeois  to  be»  that  which  is  generally 
affigned»  viz.  if  a  wife  were  a  witoefs  for  her  hufband,  (he  woufd 
be  under  a  flrcng  temptation  to  commit  perjury;  and  if  againtl 
her  huiband,  it  would  be  contrary  to  the  policy  of  marriage^  and 
might  create  much  domedic  difTcnfion  and  unhappincfs  :  fo  via 
n/ir/a  of  the  hufband.  £ttll.  N.  P.  286.  But  this  rule*  t  fhould 
think,  ought  to  be  confined  to  cafes  where  the  hufband  or  wife  is 
a  party  in  the  aflion  or  profecution  ;  yet  in  one  cafe  it  feems  to 
have  been  held,  that  a  wife  (hall  not  be  called  in  any  cafe  to  give 
evidence,  even  tending  to  criminate  her  hulhand.  2  T.  R,  265; 
If  this  be  true,  a  plaintiff  or  profecutor  may  have  the  benefit  of  the 
teAimony  of  the  one,  and  the  defendant  or  prifoner  cannot  have 
the  benefit  of  the  tefUmonyof  the  other ;  becaufe  the  evidence  of 
the  latter  would  tend  to  charge  the  former  with  perjury.  Surely  in 
fuch  cafes,  where  the  interefls  of  Grangers  are  concerned,  the  fur- 
therance  of  public  juftice  is  a  confideration  far  fuperior  to  the  po- 
licy of  marriage,  or  the  domeHic  flrifes  of  the  witneiTes. 

(ai)  A  feme  covert  having  a  feparate  eflate,  may,  in  a  court 
of  equity,  be  fued  as  a  feme  fole«  and  be  proceeded  againd  with- 
oat  her  hufband ;   for,  in  rejpe^  of  her  feparate  eilate,  (he  is 

lookrd 
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•  BuT>  though  our  law  in  general  conGders  man  and  wife  as 

one  perfon,  yet  there  are  feme  inftances  in  which  flie  is  fepa« 
rately  coniidjered ;  as  inferior  to  him,  and  "ading  by  his  com^ 
pulfion.  And  therefore  all  deeds  executed,  and  a£bdoiic,  by 
het,  during  her  overture,  are  void ;  except  it  be  a  fine,  or 
the  like  matter  of  record,  in  which  cafe  flie  muft  be  folely  and 
fecretly  examined,  to  learn  if  her  z&  be  voluntary '.  She 
cannot  by  will  devife  lands  to  her  hufband,  unlefs  under  fpe^ 
cial  circumftances ;  for  at  the  time  of  making  it  {he  is  fup« 
pofed  to  be  under  his  coercion  ^.  And  in  fome  felonies,  and 
other  inferior  crimes,  committed  by  her,  through  conftraint 
of  her  hufband,  the  law  excufes  her  *  (22) :  but  this  extends 
not  to  trcafon  or  murJer« 

The  hufband  alfo  (by  the  old  law)  might  give  his  wile  mo- 
derate corre£tion  ^.  For,  as  he  is  to  anfwer  for  her  mifbcha- 
viour,  the  law  thought  it  rcafonablc  to  intruft  him  with  this 
power  of  rcftraining  her,  by  ddmeftic  chaflifemcnt,  in  tie 
fame  moderation  that  a  man  is  allowed  to  correfl  his  appren* 
tkes  of  children ;  for  whom  the  mafler  or  parent  is  alfo  lia- 
ble in  fome  cafes  to  anfVer.  But  this  power  of  corre&ion 
was  confined  within  reafonable  bounds  *,  and  the  hufband  was 
prohibited  from  ufing  any  violence  to  his  wife,  alti^  quamad 
^irum,  ex  caitfd  regimints  et  cajllgaiionis  uxoris  fuae^  licite  ei  m- 
ttonabUiter  pertwet  ™.  The  civil  law  gave  the  hufband  the 
t  445  ]  fame,  or  a  larger,  authority  over  his  wife :  allowing  him,  for 
fome  mifdemefnorr  ^jftagelUs  etfufilhus  acriter  verberare  uxorem  ; 
for  others,  only  modicam  ca/ligatioiiem  adhihere  ".     But,  with 

f  Litt.  §  669,  670.  '  Moor.  874.. 

*  Co.  Litr.  Ill,  «  F.  N.  B..  80. 

J  I  Hawk.  P.  C.  2.  "AW.  117.  c.  14.  6f  VaLeoiwai. 

'^  Ibid,  1 30.  in  loc. 


looked  upon  as  a  feme  fole.  2  Ver.  6  r  4.  And  in  a  court  of  eqaity, 
baron  and  feme  are  confidered  as  two  diftind  peffons,  aind  there- 
fore a  wife  by  her  prochcin  amy,  may  fue  her  own  hufband. 
3  Cox.  P.  ffms,  39. 

'  (22)  This  con  drain  t  and  coercion  of  the  hufband  is  fnCamcit 
when  the  wife  is  in  company  with  the  hulband, 

ttt 
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US,  in  thfe  politer  reign  of  Charles  the  fecond,  .this  power  of 
cojrredlion  began  to  be  doutted  ^  :  and  a  wife  may  now  have 
Tccurity  of  the  peace  againft  her  hufband  p  j  or,  in  return,  a 
Imfband  againft  his  wife  \  Yet  the  lower  rank  of  people, 
who  were  always  fond  of  the  old  common  law,  ftill  claim  and 
exttt  their,  anticnt  privilege  ;  and  the  courts  of  law  will  ftill 
^permit  a  hufband  to  reftrain  a  wife  of  her  liberty,  in  cafe  of 
any  grofs-^nifcehaviour',  « 

-  These  arc  the  chief  legal  effeSs  of  marriage  during  the 
coverture  ;  upon  which  we  may  obferve,  that  even  the  difa- 
bilities,  which  the  wife  lies  under,  are  for  the  moft  part  in- 
tended for  her  proteftion  and  benefit.  So  great  a  favourite  is 

the  female  fex  of  the  laws  of  England  (23). 
I        ..  .  .. 

•  1  Sid.  IT 3.     3  Keb.  433.  Stra.  1207. 

•     paLe?..i28.  »  Srra.  478.  S75« 


«  (23)  Nothing,  I  apprehend,  would  more  conciliate  the  good** 
jvill  of  the  iladenc  in  favour  of  the  hws  of  England,,  than  the  per* 
fuafion  that,  they  had  (hewn  a  paritisiUty  to  the  female  fex« 
Bat  I  am  not  fo  much  in  love  with  my  fabjedl  as  to  be  inclined  to 
4eaveitia  ppfleflion  of.  a  glory  which  it  may  not  jailly  dcfervc.  la 
addition  to  what  has  been  obfqrved  in  this  chapter,  by  the  learned 
CommepjtatQr«  I  fitall  here  Hate  fome  of  the  principal  differences  in 
the  EngUQ^  law,  refpcding  the  tAO  fcxes ;  aad  1  ihall  leave  it  to 
-the  reader  to  determine  on  which  fide  is  the  balance,  and  how  far 
this  compliment  is  fupported  by  truth. 

'  Maiband  and  wife,  in  the  language  of  the  law,  are  filled  haron  and 
feme  :  the  word  baron,  or  lord,  attributes  to  the  hufband  not  a  very 
courteous  fupcriority.  But  we  might  be  inclined''  to  think  this 
-merely  an  unmeaning  technical  phr^jfc,  if  we  did  not  recoiled,  that 
4f  the  baron  kills  his  feme,  it  is  the  fame  as  if  he  had  killed  a  ilran- 
'ger,  or  any  other  perfon ;  but  if  the  feme  kills  her  baron,  it  is  r^ 
garded  by  the  laws  as  a  much  more  atrocious  crime ;  as  fhe  not 
only  breaks  through  ^he  leftraiiKs  of  humanity  and  conjugal  affec- 
tion, bat  throws  off  all  fubjedlon  to  the  authority  of  her  hufband. 
And  therefore  the  law  denominates  her  crime,  a  fpecies  of  treafon, 
and  condemns  her  to  the  fame  punifKment  as  if  fhe  had  killed  the 
ting.     And  for  every  fpccies  of  trcalon,  (though  in  petit  treafon 

ch« 
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Ae  ponifhment  of  men  was  only  to  be  drawn  and  Banned,)  till  the 
30  Geo.  III.  c.  48.  the  fentence  of  women  was  to  be  drawn  and 
burnt  alive.    4  Vol.  204. 

By  the  common  law  all  women  were  denied  the  benefirof  cfet^gy ; 
and  till  the  3  &  4  W.  &  M.  c.  9.  they  received  fentence  drdeaA, 
tnd  might  have  been  executed,  for  the  Brfk  offence  b  fimple  br* 
teny,  bigamy,  manflaaghter»  &c.  however  learned  they  were, 
merely  becaofe  thf  ir  hif,  precluded  die  ))oSbility  of  their  talcng 
holy  orders;  though  a  man,  who. could  read,  was  for  the  lame 
crime  fubjeft  only  to  burning  in  the  hand  and  a  few  months  im* 
prifonment.    4  Vol.  369. 

Thcfe  are  the  principal  diftindions  in  criminal  matters;  now 
let  us  fee  how  the  accoui^t  (lands  with  regard  to  dvil  rights* 

Inteftate  perTonal  property  is  eqoally.divided  between  males  and 
females ;  but  a  fon,  though  younger  than  all  his  fifters,  is  bcir  m 
the  whole  of  real  property. 

A  woman's  perfonal  property,  by  ma^iage,  becomes  aUb. 
Itttely  her  hufband's,  which  at  his  death  he  may  leave  entirelf 
away  from  her;  but  if  he  dies  without  will,  fhe  b  entitled 
to  o^e->third  of  his  perfonal  property,  if  he  has  cluldita;  if 
not,  to  one-half.  In  the  province  of  York,  to  fbnr-ninths  or  threes 
fourths. 

By  the  marriage,  the  hufband  is  abfolutely  matter  of  the 
/  profits  of  the  wife's  lands  durmg  the  covertore }  and  if  he 
has  had  a  living  child,  and  furvives  the  wife,  he  retains  the 
whole  of  thofe  lands,  if  they  are  eftates  of  inheriunoey  daring 
bis  life :  but  the  wife  is  entitled  only  to  dowec  or  one-third, 
if  (he  furvives,  out  of  the  kuiband's  efiates  of  inheritance;  bok 
this  (he  has,  whether  (he  }ias  had  a  child  or  not. 

But  a  halbiind  can  be  tenant  by  the  curtefy  of  the  trnSt  eftates 
of  the  mfe,  though  the  wife  cannot  be  endowed  of  the  troll  efiasts 
of  the  hulband.     3  P.  ff^ms.  229. 

With  regard  to  the  property  of  women,  there  is  taxation  without 
reprefentauon ;  for  they  pay  taxes  without  having  the  liberty  of 
voting  for  reprefentatives ;  and  indeed  there  fcems  at  prefent  no 
fublbmtial  reafon  why  iingle  women  (honld  be  denied  this  privilege. 
Though  the  chaftity  of  women  is  protedled  from  violence,  yet  a 
j»rent  can  have  no  reparation,  by  our  law,  from  the  (educer  of  his 
daughter's  virtue,  but  by  ftating  that  (he  is  his  fervant^and  thatbythe 
confequences  of  the  feduAion,  he  is  deprived  of  the  benefit  of  her 
labour :  or  vvhere  the  feducer,  at  the  fame  time»  is  a  trefpaflfer  upo4 
the  dofe  or  premiics  of  the  parent,    fiat  when  b)r  fach  forced 

circumftinces 
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drcumftahces  the  law  can  uke  cognttance  of  the  offence^  jaries 
difregard  the  pretended  injury,  a|id  give  damages  cofflmenfa- 
l^ate  to  the  woanded  feelings  of  a  parent. 

Female  virtue,  by  the  temporal  law,  ia  perfectly  expofed  to  the 
jQanders  of  malignity  and  falfeliood ;  for  any  one  may  proclaim 
in  converfation,  that  the  pufeft  maid^  or  the  chafteft  matron,  if 
the  mod  meretricious  and  incontinent  of  woiri^n^  with  impunity^ 
br  free  fi-oaa  the  aiiimadveiliolis  of  tlie.temporal  coorti*  Thai  fe- 
male honour^  which  is  dearer  to  the  fex  than  their  lives,  is  left 
by  the  common  law  to  be  the  fport  of  an  abandoned  calumniator* 
3  Vol.  115. 

From  this  impartial  ftsutement  of  the  account,  I  fear  tl^orv  js 
little  reafon  to  pay  a  compliment  to  our  laws  for  their  i^efpedt  and 
fkvovr  to  the  female  fe^» 


I 
\:  V 
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CHAPTER     TMl    ^IXTEElltFl* 


OF    PARENT    AND    CHILD. 


TH  E  iitxt,  and  the  moft  unirerfal  relation  m  natttrC) 
is  immediately  derived  from  the  precedingj  being  that 
between  parent  and  child. 

Children  are  of  two  forts }  legitimate,  and  fpuriousy  or 
baftards;  each  of  which  we  (hall  coniider  in  their  order; 
andj  firfty  of  legitimate  children. 

I.  A  LEGITIMATE  child  IS  he  that  is  bom  in  lawful  wed* 
lock,  or  within  a  competent  time  afterwards.  '<  Patir  ifi 
<'  quern  nuptiae  demonftrant^  is  the  rule  of  the  civil  law*; 
and  this  holds  with  the  civilians,  whether  the  nuptials  hap- 
pen before,  or  after,  the  birth  of  the  child.  With  us  in 
England  the  rule  is  narrowed,  for  the  nuptials  muft  be 
precedent  to  the  birth ;  of  which  more  will  be  fiiid  when  we 
come  to  confider  the  cafe  of  baftardy.  At  prefent  let  vs  in- 
quire into,  I .  The  legal  duties  of  parents  to  their  legitimate 
children.  2.  Their  power  over  them.  3.  The  duties  of  fad 
children  to  their  parents. 

I.  And,  firft,  the  duties  of  pareatly  to  legitimate  children: 
which  principally  confift  in  three  particulars ;  their  maioM- 
nance,  their  prote&ion,  and  their  education. 

r  _i»  1      The  duty  of  parents  to  provide  for  the  mmtf^MMtfr  of  their 
children,  is  a  |:irinciple  of  natural  lawf  an  oUigafiooy  ixj% 

•  V  ••  4-  5- 
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PuSFendorf  b,  laid  on  them  not  only  by  nature  herfelf^  but  by 
their  own  proper  ad,  in  bringing  them  into  the  world :  for 
they  would  be  in  the  higheft  manner  injurious  to  their  iflue^ 
if  they  only  gave  their  children  life,  that  they  might  after- 
wards fee  diem  periih*  ^  By  begetting  them  therefore^  th^ 
have  entered  into  a  voluntary  obligation,  to  endeavour,  as  far 
as  in  them  lies,  that  the  life  which  they  have  beilowed  fliall 
be  fupported  and  preferved.  And  thus  the  children  will  have 
a  perfe£b  rigkt  of  receiving  maintenance  from  their  parents* 
And  the  prefident  Montcfquieu  ^  has  a  very  juft  obfervatioa 
upon  this  head :  that  the  eftablifiiment  of  marriage  in  all  ci- 
vilized ftates  is  built  on  this  natural  obligation  of  the  father  ta 
provide  for  his  children  ;  for  that  afcertains  and  makes  known 
the  perfon  who  is  bound  to  fulfil  this  obligation :  whereas,  in 
promifcuous  and  illicit  conjunctions,  the  father  is  unknown  i 
and  the  mother  finds  a  thoufand  obftacles  in  her  way  }-— 
fliame,remorfe,  the  conftraint  of  her  fex^  and  the  rigor  of 
laws  i — that  ftifle  her  inclinations  to  perform  this  duty :  gnd 
bcfides,  ijie  generally  wants  ability. 

The  municipal  laws  of  all  welkregulated  ftates  have  taken 
care  to  enforce  thb  duty :  though  providence  has  done  it  more 
efie£luaUy  than  any  laws^  by  implanting  in  the  bread  of  every 
parent  that  natural  rofy^f  or  infuperable  degree  of  affedion^ 
which  not  even  the  deformity  of  perfon  or  mind,  not  even 
the  wickednefs,  ingratitude,  and  rebellion  of  children^  can 

totally  fuppre£»  or  extinguiih. 

I 

The  civil  law  *  obliges  the  parent  to  provide  maintenance 
for  his  child }  and,  if  he  refufes,  ^\  judex  di  ea  re  cognofcetJ[ 
Nay,  it  carries  this  matter  fo  far,  that  it  will  not  fuffer  a  parent 
at  his  death  totally  to  difinherit  his  child,  without  exprefsly 
giving  his  reafon  for  fo  doing ;  and  there  are  fourteen  fuch  [  44$  ] 
reafons  reckoned  up*,  which  may  juft if^y  fuch  difinherifon.  If 
the  parent  alleged  no  reafon,  or  a  bad,  or  a  falfe  one,  the  child 
might  fct  the  will  afide,  tanqmm  tejiamentum  inojiciofum^  a 

»  L.  ofK.  I4.  c.  i;.  ^F/a5.  3.  5. 

<  Sp.  L.  b,  23.  c.  »•  c  N^,  1 1 5. 

Qj)  a  teftament 
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feftament  contraty  to  the  natural 'duty  of  the  parent  And 
k  is  remarkable  under  what  colour  the  children  were  to  more 
for  relief  in  fuch  a  cafe :  by  ft^gefting  that  the  pariSBt  had  loft 
the  ttfe  of  his  reafon,  when  he  made  the  imffickm  teftament. 
'And  this,  as  Pufiendorf  obfer^s  %  was  not  to  bring  mto  dis- 
pute the  teftator^s  power  of  dsfmberiting  his  own  oflspring  ; 
Ivut  t0  examine  the  motives  upon  which  he  did  it :  and,  if 
they  ^erc  found  dcfe(!i^ive  in  reafon,  then  to  fet  them  afidcw 
But  perhape  this  is  going  rather  too  far :  every  man  has,  or 
«ught  to  have,  by  the  laws  of  fociety,  a  p6wer  over  his  own 
property  :  amd,  as  Grotius  v^  well  diftiriguJflies  %  natural 
tight  obliges  to  give  a  n^^r^^^fy  maintenance  to  chtMren ;  but 
what  is  more  than  that  they  have  no  other  right  to,  than  as 
tt  is  given  them  by  the  favour  of  cheir  parents^  bv  the  poficive 
conftitutions  ef  the  municipal  law, 

Jjtrr  us  next  {tt  what  provifioir  our  ov(ti  laws  have  made 
for  this  natural  duty.  It  is  a*  principle  of  law  ^^  that  there 
is  an  obligation  on  every- man  to  provide  for  thofe  defcended 
from  his  loins  y  and  the  manner,  in  which  this  obligation 
Aall  be  performed,  is  thus  pohited  out  K  Thcfather,  and 
mother,  grandfather,  andgc^ndmothor  of  poor  impotent  pei» 
ions  Oiall  maintahs  them  at  theii  own  eharges,  if  of  fufficient 
abilityi  according  as  the  quarter  fefTioix  (hall  diied  ( i ) :  and  ^  if 
a  parent  runs  away,  and  leaves  his-childien,  the  churchwar- 
dens and  overfeers  of  the  pariih  ihall  feifeJus  retlts,  goods, 
and  chattels,  and  difpofe  of  them,  toward  :tfaeir  relief •  By 
the  interpretations  which  the  courts  of  law  have  made  upon 
thefe  ftatutes,  if  a  mother  or  grandmother  marries  again, 
and  was  before  fuch  fecond  marriage  of  fufficient  ability 

f  /.  4.  r.  1 1,  f  7.  i  Stat.  43  Ells.  c.  s. 

r  4ej,  h.  &f.  L  a,  e,  7.  ».  3.  *  k  Stat.  5  Geo.  I.  c.  8. 

k  Rajtn.  500. 

(1)  That  is,  they  may  rcfpedlively  be  compelled  to  allow  each 
o'tW  20/.  a  month,  or  13/.  a  year;  but  that  is  the  greateft al- 
lowance which  a  Ton  can  be  obliged  to  make  an  aged  parent,  or  a 
father  a  legitimate  child,  by  our  law. 

.  .1  to 
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fo  keep  the  child,  the  hufl>atid  ^all  be  charged  to  main* 
tain  it  ^ :  for  this  being  a  debt  of  hers,  when  fingle,  fliaU 
like  others  (extend  to  charge  the  }^uiband(2).  But  at  her 
death,  the  relation  being  diiTolved,  the  huiband  is  under  n« 
farther  obligation^ 

No  perfon  is  bound  to  provide  a  maintenance  for  hii 
tflue,  unlefs  where  the  children  are  impotent  and  unable 
to  work,  either  through  infancy,  difeafe,  or  accident ;  and 
then  is  only  obliged  to  find  them  with  neceffaries,  the  j>c- 
nalty  on  refufal  being  no  more  than  20/.  a  month.  Foe 
the  policy  of  our  laws,  which  are  ever  watchful  to  pro- 
mote  induftry,  did  not  mean  to  compel  a  father  to  main- 
tain his  idle  and  lazy  fhildern  in  eafe  and  indolence ; 
but  thought  it  unjud  to  oblige  the  parent,  againft  his  will, 
to  provide  them  with  fuperfluitics,  and  other  indulgences 
of  fortune ;  imagining  they  might  truft  to  the  impulfe  of 
pature,  if  the  children  were  dcfcrving  of  fuch  favours. 
Yet,  as  nothtjig  is  fo  apt  to  ftifle  the  calls  of 'nature  as 
religious  bigotry,  it  is  enafted",  that  if  any  popifli  parent 
(hall  refufe  to  aljow  his  protedant  child  a  fitting  main- 
Itenance,  with  a  view  to  compel  him  to  change  bis  reli- 
gion, the  lord  chancellor  (hall  by  order  of  court  conftrain 
him  to  do  what  is  juft  and  reafonable.  But  this  did  not 
jcxtend  to  pcrfons  of  another  religion,  of  no  le&  bitter- 
nefs  and  bigotry  than  the  popifli :  and  therefore  in  the  very 
pext  year  we  find  an  inftance  of  a  jew  of  immenfe* riches, 
whofe  only  daughter  having  embraced  chriftianity,  he  turned* 

I  Styles.  183.    %  Buiftu346.  «  Sqpt.  x  i  Sr  is  W.  |II.  c.  4. 

(2)  It  has  lately  been  decided,  that  the  authorities  here  relied 
ppon  by  the  learned  Comtnentator  never  were  law ;  and  that  a 
hufband  i^  not  bound,  even  whilft^his  wife  is  alive,  to  fupport  her 
parents,  or  her  children,  by  a  former  hufband,  or  any  other  rela- 
tion ;  for  the  ftatute  43;  EltiCt  c.  2.  extends  only  to  relations  by  blood. 
4  y.  R.  ii8.  But  1  conceive  if  the  wife  had  feparate  pro- 
perty, an  order  might  be  miLde  upon  her  alone,*  to  fupport  her 
(ll^ld^en  aiid  relations.  ,    ^    .  .  _ 

Qjl  3  *  ^^ 
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her  out  of  doors  ^  and  on  her  application  for  relief,  it 
was  held  (he  was  entitled  to  none  "  (3).  But  this  gave  occa- 
fion  ^  to  another  ftatute  ^f  which  ordains,  that  if  jewilh  pa- 
tents refufe  to  allow  their  proteftant  children  a  fitting  main- 
tenaince  fuitable  to  the  fortune  of  the  parent,  the  lord  chan- 
cellor'on  complaint  may  make  fuch  order  therein  as  he  fhall 
fee  proper. 

Our  law  has  made  no  provifion  to  prevent  the  difinherit- 
lUg  of  children  by  will :  leaving  every  man's  property  in  his 
r  iico  1  ^^°  difpofal,  upon  a  principle  of  liberty  in  this,  as  well  as 
aterf  other»  adion  :  though  perhaps  it  had  not  been  amifs, 
if  the  parent  had  been  bound  to  leave  them  at  the  lead  a  ne- 
ceflary  fubfiftence*  Indeed,  among  perfons  of  any  rank  or 
fortune,  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  eftate  fettled  upon  the  eideft, 
by  the  marriage-articles.  Heirs  alfo,  and  children,  are  fa- 
vourites of  our  courts  of  juftice,  and  cannot  be  difinh.erited 
by  any  dubious  or  ambiguous  words  ;  there  being  required 
the  utmoft  certainty  of  the  teftator's  intentions  to  take  away 
the  right  of  an  heir  i. 

From  the  duty  of  maintenance  we  may  cafily  pafs  to  that 
of  prote^ion^  which  is  alfo  a  natural  duty,  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws:  nature,  in  this 
refpedi,  working  fo  ftrongly  as  to  need  rather  a  check  than  a 
fpur.  A  parent  may,  by  our  laws,  maintain  and  uphold  his 
children  in  their  law-fuits,  without  being  guilty  of  the  le- 
gal crime  of  maintaining  quarrels  '•  A  parent  may  alfo  jus- 
tify an  aflault  and  battery  in  defence  of  the  perfons  of  his 
children ' :  nay,  where  a  man's  fon  was  beaten  by  another 
boy,  and  the  father  went  near  a  m!le  to  find  him,  and  there 

>  Lord  Rayn.  699.  q  1  Lev.  1 30* 

•  Com.  Joom.  iS  Feb.  X2  Mar.  ijci.        1 1  Inft.  564. 
PI  Aon.  ft.  I.e.  30.  •  rHawlcP.C.  131. 


(3)  It  was  not  held  that  ibe  was  entitled  to  none*  becaaie  Q»e 
was  the  daughter  of  a  jew,  but  becaafe  the  order  did  not  fiate 
that  ibe  was  poor>  or  likely  to  become  chargeable  to  the  parrfh* 

jrevenged 


Ch.  t6.  ^Persons.  450 

revenged  his  fon*8  quarrel  by  beating  the  other  boy,  of  which 
beating  he  afterwards  unfortunately  died ;  it  was  not  held  to 
be  murder,  but  manflaughter  merely  ^  Such  indulgence  does 
the  law  Ihew  to  the  frailty  of  human  nature^  and  the  work- 
ings of  parental  afie^ion, 

.  Thb  laft  duty  of  parents  to  their  children  is  that  of  gtrbg 
them  an  education  fuitable  to  their  ftation'  in  life :  a  duty 
pointed  out  by  reafon,  and  of  far  the  greateft  importance  of 
any.  For,  as  Puffendorf  rery  well  obfenrcs",  it  is  not 
eafy  to  imagine  or  allow,  that  a  parent  has  conferred  any  [  451  1 
confiderable  benefit  upon  his  child  by  bringing  him  into  the 
world ;  if  he  afterwards  entirely  negleds  his  culture  and 
education,  and  fuffers  him  to  grow  up  like  a  mere  beaft,  to 
lead  a  life  ufelefs  to  others,  and  (hameful  to  himfelf.  Tet 
the  municipal  laws  of  moft  countries  feem  to  be  defe^iive  in 
this  point,  by  not  conftraining  the  parent  to  beilow  a  pro* 
per  education  upon  his  children.  Perhaps  they  thofkght  it 
punifliment  enough  to  leave  the  parent,  who  negleAs  the  in- 
ftruAion  of  his  family,  to  labour  under  thofe  griefs  and  in* 
conveniences,  which  his  family,  fo  uninftruded,  will  be 
fure  to  bring  upon  him.  Our  laws,  though  their  de{e£l8  in' 
this  particular  cannot  be. denied,  have  in  one  inftance  made 
a  wife  provifion  for  breeding  up  the  rifing  generation :  fince 
the  poor  and  laborious  part  of  the  community,  when  paft 
the  age  of  nurture,  are  taken  out  of  the  hands  of  their  pa* 
rents,  by  the  ftatutes  for  apprenticing  poor  children  ^;  and 
are  placed  out  by  the  public  in  fuch  a  manner,  as  may  ren* 
der  their  abilities,  in  their  feveral  ftations,  of  the  greateft 
advantage  to  the  commonwealth.  The  rich  indeed  are  left 
at  their  own  option,  whether  they  will  breed  up  their  chiU 
dren  to  be  ornaments  or  difgraces  to  their  family.  Tet  in  one 
cafe,  that  of  religion,  they  arc  under  peculiar  reftri£tions : 
for  '  it  is  provided,  that  if  any  perfon  fends  any  child  under  ' 
his  government  beyond  the  feas,  either  to  prevent  it's  good 
education  in  England,  or  in  order  to  enter  into  or  refide 

t  Cro.  Jac.  196.  I  Hmrlc.  P.  C.  S3.      v  s«e  p«f .  416. 

«(«.ofN.  b.  6.  ca.  ^la.  '  Stat.,i  Jac  I.  €.4.413  J^cl*  q.  5^ 

Q3  4        '  in 
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in  any  popifb  college,  or  to  be  inftru^iedt  peiikadedy  or 
^rengthened  in  the  popiOi  religion  ^  in  fuch  caitej  befides  the 
difabilities  incurred  by  the  child  fo  fentj  the  parent  of  perfoi^ 
fending  Ihall  forfeit  ipo  /•  whiph  ^  (hall  go  to  the  foie  ufe  an^ 
benefit  of  him  that  {hall  difcover  the  offence.  And  *  if  any 
parent^  or  other,  ihall  fend  or  convey  any  p^rfon  beyond  fea, 
lo  e^ter  into,  pr  be  refident  m,  or  trained  up  in,  any  priory, 
?bbey,  nunnery,  popifli  univerfity,  college,  or  fchpol,  or 
houfe  of  jefuitSi  or  prieftsji  or  in  any  private  popifb  family, 
in  order  to  be  inftru£led,  perfuaded,  or  ^nfirmed  in  the 
[  45?  3  pogifh  religion  \  or  ihall  contribute  any  thing  towards  their 
maintenance  when  abroad  by  i\ny  pretext  whatever^  the  per- 
^n  bo$h  fending  and  fent  ihall  be  difable^  (o  fue  in  law  or 
equity,  or  to  be  ei^ecutor  or  adxpini(trator  to  any  perfon,  of 
to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  any  pfl&ce  iq 
^e  realm,  and  Piall  forfeit  all  l^is  good$  and  chattels,  and 
likewife  all  his  real  eitate  for  life  (4). 

a.  Tif ¥  p^wer  of  parents  over  (heir  childrei^  is  deriyed  fnB\ 
tbtforp^r  confideration,  their  duty:  this  authority  being  give^ 
them,  partly  to  enable  the  parent  more  efie£lually  to  pcrfonx^ 
bis  duty,  and  partly  as  a  recompenfe  for  his  care  and  trouble 
in  the  faithful  di(ipharge  of  it.  And  i^pon  this  fcort  the  muni« 
cipal  laws  of  fome  nations  have  given  a  much  larger  aiith<^ity 
to  the  parents,  than  others.  The  antieint  j^oman  laws  gave 
thefathera  power  of  life  anddeath  over  his  (.Hbildren;  upon  this 
principle,  that  he  ^ho  gave  had  alfo  the  power  of  taking  a  way\ 
But  the  rigor  of  thefe  laws  was  foftened  by  (ubfequent  confti* 
tutions  ;  fo  that  ^  we  find  a  father  baniihod  by  the  emperor 
Hadrian  for  killing  his  fou,  though  he  had  committed  a  very 
heinous  crime,  upon  this  maxim,- that  *'fafria  potefias  i;^putaU 

rStat.  II  &  iiW.  III.c.  4.  aF/".  -'8.  %.  ii.     (W.  S.47.  10. 

•  Stat.  3  Car.  1.  c.  z,  •       b  Ff,  48.  9.  5. 


(4)  ,By  tl'.e  31  Geo.  HI.  €.32.  No  perfon  profciEng  the  Ro- 
man catholic  religion^  who  (hall  cake  and  fubfcribe  the  oath  re- 
quired by  that  ftatute,  fliall  be  fabje^  to  the  penahief  in  the 
ftatates  rtfetredto  in  the  preceding  page. ' 
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*'  deiet,  mn  matrocitmt^  confylere*^  But  (till  they  maintain- 
ed to  the  laft  a  yery  large  and  abfolute  authority  :  for  a  fon 
could  not  acquire  any  property  of  his  own  during  the  life  of 
his  father^  but  all  his  acquifitions  belonged  to  the  father^ or 
at  leaft  the  pfofits  of  them  for  his  life  ^, 

The'  power  of  a  parent  by  our  Englifh  laws  is  much  more 
moderate  j  but  dill  fufhcient  to  keep  fhe  child  in  order  and 
obedience.  He  may  lawfully  corre£t  his  child,  being  under 
age,  in  a  reafpnabie  manner  ^  y  for  this  is  for  the  benefit  of  his 
fcducation.  The  confent  or  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  al{b  direBed  by  our  an- 
tient  law  to  be  obtained :  but  now  it  is  abfolutely  neceffary  s 
for  without  it  the  contrail  \%  void  ^,  And  this  alfo  is  another 
means,  which  the  law  has  put  into  the  parent's  hands,  in  or- 
der the  better  tQ  difchargc  his  duty  \  firft,  of  protecting  his  [  4r  j  l 
children  from  the  fnares  of  aftful  and  defigning  perfons  \  and, 
next,  of  fettling  them  properly  in  life,  by  preventing  the  ill 
confequences  of  too  early  and  precipitate  marriages.  A  fa« 
ther  has  no  othef  powe^  over  his  fon's  eftate^  than  as  his  truftee 
or  guardian  }  for,  though  he  may  receive  the  profits  di^ridg 
the  child's  minorityi  yet  he  n^uft  account  for  them  when  he 
pomes  of  age  (5).  ^e  may  indeed  h^ve  the  benefit  of  his  chil- 
dren's labour  Mfh^le  they  liye  with  him,  and  are  maintained 
by  him  :  but  this  is  no  more  than  he  is  entitled  to  from  his 
apprentices  or  fervants.  The  legal  power  of  a  father  (for  a 
{pother,  as  fuch,  is  entitled  to  no  power,  but  only  to  reverence 

c  JnJI.  a.  9*  I.  f  Sut.  a6  Geo.  e.  II.  33. 

4  I  H«w|^  P.  C.  130. 


(5)  Where  children  have  fortunes  independent  of  their  parentt, 
J^ord  Tharlow  declared,  that  it  was  the  prafticc  in  chancery  to  re- 
fer it  to  the  mailer,  to  inquire  whether  the  parents  were  of  ability 
to  maintain  the  children  ;  if  not»  then  to  report  what  wo^Id  be  % 
proper  maintenance ;  and  this  prs^^ice  did  not  vary  where  a  main- 
tenance was  dire£ily  given  by  the  will,  untefs  in  cafes  where  it  was 
^ven  to  the  father ;  under  wl^i9h  circnroftancc  it  was  a  legacy  to 
lini,     1  ^ro.  388. 

and 
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and  tefpe£^)  the  power  of  a  father,  I  fay,  over  the  perfons 
of  his  children  ceafes  at  the  age  of  twenty-one :  for  they  arc 
then  enfranchifed  by  arriving  at  years  of  difcretion,  or  that 
point  which  the  law  has  eftabliflied  (as  fome  muft  neccffariljf 
be  eftabliflied)  when-  the  empire  of  the  father,  or  other  guar- 
dian, gives  place  to  the  empire  of  reafon.  Yet,  till  that  age 
arrives,  this  empire  of  the  father  continues  even  after  his 
death ;  for  he  may  by  his  will  appoint  a  guardian  to  his 
children.  He  may  alfo  delegate  part  of  his  parental  autho* 
rity,  during  his  life,  to  the  tutor  or  fchoolmafter  of  his 
child  I  who  is  then  in  loco  parentis^  and  has  fuch  a  portion  of 
the  power  of  the  parent  committed  to  his  charge,  tnz,  that 
of  reftraint  and  corrcflion,  as  may  be  neccflary  to  anfwer 
the  purpofcs  for  which  he  is  employed. 

3.  The  diftiis  of  children  to  their  parents  arife  from  a 
principle  of  natural  juftice  and  retribution.  For  to  thofe, 
who  gave  us  exillence,  we  naturally  owe  fubje£lion  and  obe- 
dience during  our  minority,  and  honour  and  reverence  ever 
after :  they,  who  proteded  the  weaknefs  of  our  infancy,  are 
entitled  to  our  proteAion  in  the  infirmity  of  their  age ;  they 
who  by  fuftenance  and  education  have  enabled  their  offspring, 
to  profpcr,  ought  in  return  to  be  fupponed  by  that  oflfspring 
in  cafe  they  ftand  in  need  of  afliftance.  Upon  this  principle 
proceed  all  the  duties  of  children  to  their  parents  which  are 
t  4S4  3  enjoined  by  pofitive  laws.  And  the  Athenian  laws'  carried 
this  principle  into  praftice  with  a  fcrupulous  kind  of  nicety: 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty  \  with  an  exception  to  fpurious  children,  to 
thofe  whofe  chaftity  had  been  proftituted  by  confent  of  the 
father,  and  to  thofe  whom  he  had  not  put  in  any  way  of 
gaining  a  livelyhood.  The  legiflature,  fays  baron  Montcf* 
quieu^,  confidered,  that  in  the  firft  cafe  the  father,  being 
uncertain,  had  rendered  the  natural  obligation  precarious  \ 
that  in  the  fecond  cafe,  he  had  fullied  the  life  he  had  given, 
and  done  his  children  the  greateft  of  injuries,  in  depriving 
them  of  their  reputation  ;  and  that,  in  the  third  cafe,  he  had 

f  Patter's  Ami^  b.  4.  c.  1 5.  C  Sp.  L.  b.  i6.  c.  5. 

rendered 
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rendered  their  life  (fo  far  as  in  him  lay)  an  in(upportable  bur« 
then,  by  furnifhing  them  with  no  means  of  fubfiftence. 

Our  laws  agree  with  thofc  of  Athens  with  regard*  to  the 
firft  only  of  thefe  particulars,  the  cafe  of  fpurious  iiTue.  la 
the  other  cafes  the  law  does  not  hold  the  tie  of  nature  to 
be  diflblved  by  any  mifbehaviour  of  the  parent ;  and  there- 
fore a  child  is  equally  juftifiable  in  defending  the  perfon,  or 
maintaining  the.caufe  or  fuit  of  a  bad  parent,  as  a  good 
one ;  and  is  equally  compellable  \  if  of  fufficient  ability* 
to  maintain  and  provide  for  a  wicked  and  unnatural  progeni- 
tor, as  for  one  who  has  Ihewn  the  greateft  ^ndernefs  and 
parental  piety  (6). 

IL  We  are  next  to  confider  the  cafe  of  illegitimate  chil« 
dren,  or  baftardsj  with  regard  to  whom  let  us  inquire^ 
I.  Who  are  baftards.  a.  The  legal  duties  of  the  parents 
towards  a  baftard  child.  3.  The  rights  and  incapacities  at« 
tending  fuch  baftard  children. 

I.  Who  are  baftards.  A  baftard,  by  our  Englifti  laws,  is 
one  that  is  not  only  begotten,  but  born,  out  of  lawful  matri- 
mony. The  civil  and  canon  laws  do  not  allow,  a  child  to 
remain  a  baftard,  if  the  parents  afterwards  intermarry ' :  and 
herein  they  differ  moft  materially  from  our  law }  whicht 
though  not  foftn£l  as  to  require  that  ths  child  (hall  be  3^^9//r;f,  [  455  1 
yet  makes  it  an  indifpenfable  condition,  .to  make  it  legitimate^ 

h  Stat.  43  Elis.  c.  %.  i  JnJI.  i.  ie«  13.  Dicrti,  /.  4.  /.  I7.  c.  t* 


(6)  The  words  of  the  flatute  are» ''  the  father  and  grandfather* 
<'  mother  and  grandmother,  and  children  of  every  poor  and  impo- 
*'  tent  perfon,"  &c.  from  which  wordsi  and  a  former  ftatute*  Dr* 
Burn  19  inclined  to  think,  even  contrary  to  the  opinion  of  Lord 
Holt,  that  a  gran  Jchild  is  not  compellable  to  relieve  an  indigent 
grandfather :  but  1  Qiould  entertain  no  doabt  but  the  court  of 
king's  bench  would  determine  the  duty  to  be  reciprocal;  and 
would  conftrue  any  ambiguous  exprefiion  ia  favour  of  the  difcharg^ 
of  fuch  a  natural  and  moral  obligation. 

that 
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(hat  it  (hall  be  hrftf  after  lawful  wedlock.  And  the  reafon  of 
our  Englifb  law  is  furely  much  fupcrior  to  that  of  the  Roman^ 
if  we  confider  the  principal  end  and  defign  of  eftabliOiing  the 
contmft  of  marriage,  taken  in  a  civil  light ;  abflrafledly  frosi 
'  any  religioui  view,  wh]j:h  has  nothing  to  do  with  the  legiti- 
macy or  illegitimacy  of  the  children.  The  main  end  and  de^ 
iign  6f  marriage  therefore  being  toafcertain  and  fix  upon  fome 
certain  perfo^j  to  whom  the  care,  the  proted^ioo,  the  maintei^ 
nance,  and  the  education  of  the  children  ihould  belong; 
this  end  is  undoubtedly  better  anfwered  by  legitimating  ab 
iflue  bom  after  wedlock,  than  by  legitimating  ail  ifluc  of  the 
fame  parties,  ^en  bom  before  wedlock,  fo  as  wedlock  afterr 
vrards  enfuesj  i.  Becaufe  of  the  very  great  unceruinty 
there  will  generally  be,  in  the  proof  that  the  iflue  was  really 
begotten  by  the  fame  man  ;  whereas,  by  confining  the  proof 
to  the  birth,  and  not  to  the  begetting,  our  la^  has  rendered 
k  perfedly  certain,  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child*  a.  Becaufe  by  the  Roman  law  a 
child  may  be  continued  a  baftard,  or  made  legitimate,  at  the 
option  of  the  father  and  mother,  by  a>marriage  ex  poftfaBei 
thereby  opening  a  door  to  many  frauds  and  partialities,  which 
by  our  law  are  prevented,  3.  Becaufe  by  ^ofe  laws  a  man 
may  remain  a  baftard  till  forty  years  of  agf,  and  then  bcr 
come  legitimate,  by  the  fubfequent  marriage  of  his  parents ; 
whereby  the  main  end  of  marriage,  the  proteftion  of  infants, 
is  totally  fruftrated.  4,  Becaufe  this  rule  of  the  Roman  law 
admits  of  no  limitations  as  to^the  time  or  number  of  ba(^ 
tards  fo  to  be  legitimated ;  but  a  do^en  of  them  may,  twenty 
years  after  their  birth,  by  the  fubfequent  marriage  of  their 
parents,  be  admitted  to  all  the  privileges  of  legitimate  chil« 
dren.  This  is  plainly  a  great  difcouragement  to  the  matrimo- 
nial  ftate ;  to  which  one  main  inducement  is  ufually  not  only 
the  dcfire  of  having  children^  but  alfo  the  defire  of  procreating 
lawful  heirs.  Whereas  our  conftitutions  guard  againft  this 
indecency,  and  at  the  fame  time  give  fufiicient  allowance  to 
the  frailties  of  human  nature.  For,  if  a  child  be  begotten 
while  the  parents  are  fmgle,  and  they  will  endeavour  to  make 
an  early  reparation  for  th^  offence,  by  marrying  within  a  few 
5  montha 


Ch.164  ^'Pbrsons.  456 

months  after,  our  law  is  fo  indulgent  as  not  to  baftardiz^ 
the  child,  if  it  be  born,  though  not  begotten,  in  lawful  wed* 
lock ;  for  this  is  an  incident  that  can  happen  but  once,  fince 
all  future  children  will  be  begotten,  as  well  as  born,  wkhin 
rile- rules  of  honour  and  civil  fociety.  Upon  reafons  Kke 
thefe  we  may  fuppofe  the  peers  to  have  aded  at  the  parlia- 
ment of  Merton,  when  they  reftrfed  to  enaft  that  children 
bont  before*  marriage  fhould  be  efteemed  legitimate  K 

Flow  what  htts 'been  faid  it  appean^  that  all  children  bom 
keibftf  MatMWidfty  aW  baftards  by  oiir  law :  and  fo  it  is  of  sdl 
€hildi'en'bom'fi/4orv^a£ter  the  death  of  the  huA>and,  that,  bf 
t6e  tifti4l  cpiitCt  of  geftation,  they  could  not  be  begotten  bf 
hirtt,  Bttt,ihi*bdttg'a  niattet' of  fdme  uncertainty,  the  law  iaf 
i*ot"c»aift-as-ttya'fkwyays  *.•  And -this  givesoccafion  to  a  pro- 
ceeding at  common  law,  where  a  widow  isfufpefked  to  teignf 
herfelf  with  child,  in  order  to  produce  a  fuppofititious  heir  to  ^ 
Ag  dlate :  an  iftttempt  which  the  rigor  of  the  Gothic  confti- 
ttotibns  trfteeriifedfe^uivalent  to  tfecf  mbft  atrocious  theft,  and 
tftfirefot^e  puniffied  with  death  *.  Txi  this  cafe  with  us  tlie  heir' 
ptefumptTve  may*  have  a  writ  de  ventre  infpicieridoy  to  examine 
trttether  flic  tte  with  child,  or  not**  (7.)  ;  and,  if  (he  be-,  to  keep' 
her  iinder  proper  rcftraint,  till  delivered  5  which  is  entirely 
corifbrrtiabfe  to  thejiraftice  of  the  civil  law  <> :  but,  if  the  wi-^ 

k  tLogamcruntminiieftfiopimagnatjei^  Seethe  introduAiqn  to  the  great  .chv^i' 

ut  cotifenfirrnt  q'uodnati  ante  mafrimoniunt  ter,  iJit.  Oxort.  17  59.  Juh  anno  1253. 
effalt  legittmi,  ficnt  i/tl  qui  mmH  funtpofi-         )  Cro.  J«c.  541, 
iMtHndniarai,  pn\tctb^t4ilet  tahtt pro         <"  Stiemhook  tie  jure  Gottor,  /.  %*  « 

leptmis,   EtmMetxfimiri^et  har&ntmna  c.  5. 

ifcartfponderuntj  quod  nolumt  Ugtt  An.  n  Co.  Litt.  8.  Brad,  A  ^•  <<  32. 

fim  muiartf  fMif*  hiic^Jfin^Jmta^fiMt  H.         **  i/'  2  5 ;  iJr.  4.  par  tot,  •    ^ 

mpprokatM^    Sut.  20  Hen.  JU.  c«  9. 

-----  '        •  I-  ^ 

'  (7)  In  a  cafe.  Sphere  aneftate  was  devifed  to  a  male  chi|d  which 
might  be  bom  within  forty  weeks  aber  the  death  of  the  ttitatpr  pf 
a  married  woman,  whofe  huflband  had  been  Ipn^  abroad,  and  if 
no  fuch  child,  the  edate  was  devifed  over,  this  writ  Je  *ue»tri 
iA/picienJs  was  awarded  argatnft  the  woman  on  the  petition  of  the 
fabftquent  devifee.  4  Bro,  90.  See  the  proceedings  under  this 
writ,  2  P.  Wms.  59I.  *  - 

dow 
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dow  be  upon  due  examination  found  not  pregniitt»  the  pre* 
fumptive  heir  (hall  be  admitted  to  the  inheritance^  though  li* 
able  to  lofe  it  again^  on  the  birth  of  a  child  within  forty  weeks 
from  the  death  of  a  huiband  p.  But  if  a  man  dies,  and  his 
widow  foon  after  marries  agaiiii  and  a  child  is  bora  within 
fuch  a  time,  as  that  by  the  courfe  of  nature  it  might  have  been 
the  child  of  either  huiband ;  in  this  cafe  he  is  faid  to  be  more 
[  457  ]  than  ordinarily  legitimate ;  for  he  may,  when  he  arriTes  to 
years  of  difcretion,  choofe  which  of  the  fathers  he  pieafcs^ 
To  prevent  this,  among  other  inconreniencies,  the  dvil  law 
ordained  that  no  widow  (hould  marry  if^a  annum  htBus  r,  a 
rule  which  obtained  fo  early  as  the  reign  of  Auguftos  %  if  not 
of  Romulus  :  and  the  fame  conftitutipn  was  probably  hand- 
ed down  to  our  early  anceftors  from  the  Romans,  during  their 
fiay  in  this  ifiand  \  for  we  find  it  eftabltjbed  under  the  Saxon 
and  Danifh  governments  ^ 

As  baftards  may  be  bora  before  the  coverture  or  marriage 
(late  is  begun,  or  after  it  is  determined,  fo  alfo  children  born 
during  wedlock  may  in  fome  circumftances  be  bailards.  As 
if  the  hufband  be  out  of  tlie  kingdom  of  England,  (or,  as 
the  law  fomewhat  loofely  phrafes  it,  extra  quatuar  maria)  for 
above  nine  months,  fo  that  no  accefs  to  his  wife  can  beprc- 
'  fumed,  her  iflue  during  that  period  (hall  be  baftards  v»  But, 
generally,  during  the  coverture  accefs  of  the  hufband  ihall 
be  prefumed,  unlcfs  the  contrary  can  be  (hewn* ;  which  is 
fuch  a  negative  as  can  only  be  proved  by  (hevfring  him  to  be 
elfewhere :  for  the  general  rule  is,  praefumitur  pr^  legiiima^ 
tkni""  (8).  In  a  divorce,  a  men/a  et  thprc,  if  the  wife  breeds 

P  Britton,  r.  66. /^f.  i66.  menfn*  h.  L.  EtMr*  A»  D,  xooS.  L.  A 

q  Co.  Lkt.  8.  Canmt.  e,  yx. 

r  C«J.  5.  9  2.  V  Co.  LUr,  %^ 

•  But  the   year  wat  then  only  ten  •  Salk.  JS3.     3  P.  W.  276.  Sa% 

months.     Ovid.  taji.  Lty.  915. 

•t  Sitcmnh  'vidua fne  ntMrito  iuedtitm  ^  5  Rep.  9S. 

{%)  It  ufed  to  be  held>  that,  when  the  hofband  was  living  withia 

tJie  kingdom,  accefs  fiiould  be  prefumed,  unlefs  firidk  proof  was 

,  adduced  that  the  hufband  and  wife  were  all  the  time  living  at  a 

diibnce 


^ 
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children,  they  are  baftards  (  ibr  the  law  will  prefiime  the  huf* 

band  and  wife  conformable  10  the  fentence  of  feparation,  unlefs 

accefs  be  proved :  bu^y  in  a  voluntary  feparation  by  agreement,  , 

the  law  will  fuppofe  accefs,  unlefs  thil  negative  be  (hewn  \  So 

alfo  if  there  is  an  apparent  impoililMUty  of  procreation  on  the 

part  of  tlie  huiband,  as  if  he  be  only  eight  years  old,  or  the 

like,  there  the  iflue  of  the  wife  ihall  be  baftards  ^.   Likewife,   . 

in  cafe  of  divorce  in  the  fpintoal  court  a  viwulo  matrimonii^ 

all  the  iiTue  bom  during  the  coverture  are  baftards  * ;  be* 

caufe  fuch  divorce  is  always  upon  fome  caufe,  that  rendered  [  45'  3 

the  marriage  unlawful  and  null  from  the  beginning. 

2.  L&T  us  next  fee  the  duty  of  parents  to  their  baftard 
children,  by  our  law  \  which  is  principally  th^t  of  main- 
tenance. For,  though  baftards  are  not  looked  upon  as  cfail* 
dren  to  any  civil  purpo£ss,  yet  the  ties  of  nature,  of  which 
maintenance  is  one,  are  not  fo  eafily  djflblved:  and  they 
hold  indeed  as  to  many  other  intentions ;  as,  p^ticjilarly, 
that  a  man  fhall  not  mirry  his  baitard  fifter  or  daughter  \ 
The  civil  law,  therefore,  when  it  denied  maintenance  to  baf- 
tards begotten  under  certain  atroi^ious  circumftaaces  \  ^was 
neither  confonant  to  nature,  nor  reaibn  \  however  profligate 
and  wicked  the  parents  might  juftly*  be  eitecmed^  ^ 

Thb  method  in  which  the  Englifh  law  provides  mainte- 
nance for  them  is  as  foll6Ws*=,  When  a  woman  is  delivered, 
or  declares  faerfdf  with  child,  of  a  bsftard,  and  wilt  by  oath 
before  a  jufUce  of  peace  chargid  any  perfon  as  having  got  her 

X  Salk.  II).  "       b  Mv.  S9.  e,  15. 

.  f  Co.  LiK.  144.  €  ^tai.  iS  EUf.  c.  3.    7  Jte.  T.  c.  4, 

s  IM,  235.  3  Car.  I.  c.  4.  1 3  *  14  Car.  II.  c.  i%4 

,  A  Loi4.Riytt.  SS.  Comb.  3S(.       '  ,  6  GcoII.  c  Jf. 

\  ■  '  '        '       .  '  '  '    " 

diftance  from  each  other ;  but  the  courts  have  relaxed  that  rule, 
and  have  gone  the  length  of  holding  that  the  legitimacy  or  illegi- 
nuccy  of  the  child  of  a  mafried  woman*  living  b  a  noterioai  ftate. 
of  adultery*  under  all  the  circui;nftances,  ii  a  quefiion  for  a  jury  ;o 
determine.    4  T.  ^.  3s6.  and  aj  i^ 

wiA 


widi  child)  the  jtiftice  fhall  caufe  fach  pcrfon  to  be  appro* 
hended)  ahS  commit  him  till  he  gives  fecurity,  either  to 
maintain  the  child  (9),  or  appear  at  the  next  quarter  feffions  to 
diQmte  and  try  the  f^St.  But  if  the  woman  dies,  or  is  mar- 
ried before  delivery,  or  mifcaries,  or  proves  not  to  have  been 
with  child,  the  perfon  (hall  bedifcharged  (10):  otherwife  the 
feflions,  or  two  juftices  out  of  feflioris,  upon  original  applica- 
tion to  them,  may  take  order  for  the  keeping  of  the  baftard, 
by  charging  the  mother  or  the  reputed  father  with  the  pay* 
ment  of  money  or  other  fuftentation  for  that  purpofe.  And 
if  filch  putative  father,  or  lewd  mother,  run  away  from  the 
pariih,  the  overfeers  by  diredion  of  two  juftices  may  fei2e 
their  rents,  goods,  and  chattels,  in  order  to  bring  up  the 
faid  haftard  child*  Tet  fueh  is  the  humanhy  of  our  laws, 
that  no  woman  can  be  compulGvely  queftioned  concerning 
the  father  of  her  child,  till  onb  month  after  her  delivery : 
which  .indulgence  is  however  very  frequently  a  hardfhip  upon 
parifhes,  by  giving  At  parents  opportunity  to  efcape. 

t  459  ]  3*  ^  MOCEBD  next  to  the  rights'  and  incapacities  which 
appertain  to  a  baftard.  The  rights  ate  very  few,  being  only 
fuch  as  lie  can  acquire;  for  he  can  inherit  nothing,  being 
looked  upon  as'thefon  of  nobody;  and  fometimes  called^/r«r 
nuUiuSf  fometimes jf/rMf  populi  '(11).    Tet  he  may  gain  a  fir- 

4  Fori.  d€  L.  L,  C4  40. 


(9)  If  he-gives  abond  to  indemnify  the  {Muiiir«Ad  negle&m 
provide  maintenance  for  the  child,  the  parifli  officers  n^ay  relieve 
it  without  an  order  from  a  jaftice»  and  may  recover  the  moaey 
advance  in  an  ndio?  upon  thp  bond.  H.  BL  253. 

(10)  Or  he  (hall  be  difcharged,  if  the  joftioes  at  the  fefliens,  vpoa 
hearing,  all  the  circamflaDce9^.Jthe  caie,  fhall  be  of  opinion  diat 
he  is  not  the  father  of  the  child, 

(11)  But  though  he  is  confidered/ZiW  nulliiu  with  refpeA  to  in* 
keritances  and  fucceffions^  yet  the  law  takes  nodce  of  his  connec- 
tion WI&  his  natnral  parents  fSr  fome  othef  purpofes,  as  it  has 
been  decided  that  iS  a  baftard  marries  under  age  b/ licence,  he 

'  Doft  have  the  confent  of  his  putktive  father^  guardiafl,  dr  mother, 
avoiding  to  the  26  Geo.  II.  c.  33.    i  T.  R.  96. 

name 


name  by  reputation  %  though  he  has  none  by  inheritance. 
All  other  children  have  their  primary  fettlement  in  their  fa- 
ther's  parifli ;  but  a  baftard  in  the  parifh  where  bomi  for  he 
hath  no  father^.  However^  in  cafe  of  frauds  as  if  «  wo-^ 
man  be  fent  either  by  order  of  juftices/or  cofnes  to  beg  as  a 
Vagrant,  to  a  parifli  which  flie  does  ndt  belong  to>  and  drops 
her  baftard  there ;  the  baftard  (hall,  in  the  firft  cafe>  be  fet- 
tled in  the.  pariih  from  whence  ihc  was  iUegally  jremoved  < ; 
or,  in  the  latter  cafe,  in  the  mother's  own  parifh,  if  the 
mother  be  apprehended  for  her  vagrancy  ^.  Baftards  alfo  borii 
in  any  Hcenfed  hofpltjil  for  pregnant  women,  are  fettled  4h 
the  parifhes  to  which  the  mothers  belong  K  The  incapacity 
of  a  baftard  confifts  principally  in  this,  that  he  cannot  bd 
heir  to  any  one,  neither  can  he  have  heirs,  but  of  his  own 
body  i  for,  being  nuUiusJiUus^  he  is  therefore  of  kin  to  no- 
body, and  has  no  anceftot  from  whom  any  inheritable  blood 
can  be  derived.  A  baftard  was  aUb,  m  Ari&nefs,  incapable 
of  holy  orders  ;  and,  though  that  w:ere  difpenfed  with,  yet 
he  was  utterly  difqualified  from  holding  any  dignity  in  thd 
diurch  ^ :  but  this  do£trine  feems  now  obfolete  \  and  in  all 
other  re{pe£%s,  there  is  no  diftin^on  betweeh  a  baftard  and 
another  man  ( i  a).  And  re^dly  any  other  diftin&ion,  but  that 
of  not  inheriting.  Which  civil  policy  renders  neceflary/wouldi 
with  teg^rd  to  the  innocent  offspring  of  his  parents'  ctimesy 
be  odious,  unjuft,  and  cruel  to  the  laft  degree  t  and  yet  the  civil 
law,  fo  boafted  of  for  it'sequit:fl>le  decifions,  oiade  baftards 
in  fdme  cafes  incapable  even  of  a  gift  from  their  parents'.  A 
baftard  may,  laftly,  be  made  legitimate,  and  capable  of  in^ 
hcirititag,  by  die  tsanfcendent  power  of  ail  a£l  of  psirliament, 
and  not  otherwife":  as  was  done  in  the  cafe  of  John  of 
Gant^s  baftard  c^ildr^sn,  by  a  ftatute  of  Richard  the  fecond* 

^  Co.  Litt.  3,  i  Slit.  1 1  Ceo.  III.  c.  %%i 

^  Salk.  427;  k  FoTtefc.  r.  40^    5  Rep.  58* 

t  Rid.  1211  1  C«i.  6.  57.  5* 

kSfat  i7Geo.Tt.  c.  5;  <n4inK.36. 

(1.2)  Bafl^rds  are  not  favoured  in  equity  as  legitimate  children. 
The  .court  will  not  fupply  tbe  defe^  of  f  furrender  of  a  copyhold 
in  a  conveyance  or  devife  by  a  father  to  a  natural  child«  as  it  will . 
in  favour  of  a  legitimate  child.     Giii.  Fon  Rom.  256.    2  f^^,  jSa* 

See  farther  concerning  bailat'ds»  a  vol*  247*  &  506,  ^. 
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CfTAPTlR     rnt     SElr£!fT£BllTR. 

OF   GUARDIAN  and   WARD. 


THE  only  general  pritrate  relation^  now  remainu^  to 
be  difcufied,  is  that  of  guardian  and  ward ;  wUcb 
bears  a  very  near  refemblance  to  the  laft,  and  is  plainly  de- 
rived out  of  it :  the  guardian  being  only  a  temporary  parent, 
that  isi  for  fo  long  time  as  the  ward  is  an  infant,  or  under 
age.  In  examining  this  fpecies  of  relationOiip,  I  (hall  firft 
confider  the  different  kinds  of  guardians,  how  they  are  ap- 
pointed, and  their  power  and  duty :  next,  the  diflSmnt  ages 
of  perfons,  as  defined  by  the  law:  and  laftly,  the  privileges 
and  difabilities  of  an. infant,  or  one  under  age  and  fubjeflto 
guardianfhip* 

1.  Tiife  guafdlan  with  us  performs  the  office  both  of  the 
tutor  and  curnt&r  of  the  Roman  laws;  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  forttme ;  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  tbc 
Committee  of  the  perfqn,  the  curator  the  committee  of  the 
tftate.  But  this  office  was  frequently  united  in  the  cxvil 
law  * ;  as  it  is  always  in  our  law  with  regard  to  minors, 
though  as  to  lunatics  and  idiots  it  is  conmionly  kept  diftmfit 

•  jyv  s6.  4*  I* 

Or 
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Of  the  feveral  fpectcs  of  guardians,  the  firft  are  guardiatis 
by  nature :  viz.  the  father  and  (in  fome  cafes)  the  mother  of 
the  child.  For  if  an  eftate  be  left^to  an  infant,  the  father 
is  by  common  law  the  guardian^  and  muli  account  to  his 
child  for  the  profits  ^  ( i ).  And,  with  regard  to  daughters,  it 
feems  by  conftrudion  of  the  ft'atutc  4^5  Ph.  &  Mar.  c.  8. 
that  the  father  might  by  deed  or  will  aflign  a  guardian  to 
anjr  woman*child  under  the  age  of  fixteen  ;  and)  if  none  be 
ic/aiEgned,  the  mother  (hall  in  this  cafe  be  guardian  ^  There 
are  alfo  guardians  for  nurture  ^ :  which  are,  of  courfe,  the 
father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years  * :  and  in  default  of  father  or  mother,  the  ordinary 
ufually  afiigns  fome  difcreet  perfon  to  take  care  of  the  in^ 
fant's  perfonal  eflate,  and  to  provide  for  his  maintenance  and 
education  ^  Next  are  guardians  infocage^  (an  appellation 
which  will  be  fully  explained  in  the  fecond  book  of  thefe  com- 
mentaries) who  are  alfo  called  guardians  by  the  common  law* 
Thefe  take  place  only  wheil  the  minor  is  entitled  to  fome 
eflate  in  lands,  and  then  by  the  common  law  the  guardian- 
fliip  devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  poilibly  defc6nd ;  a$,  where  the  cftate  defcended  from 
hi^  i^athef,  in  this  cafe  his  uncle  by  the  mother's  fide  cannot 
poflibly  inherit  this  ellate,  and  therefore  (hall  be  the  guardian  k. 
For  the  law  judges  it  improper  to  trtift  the  perfon  of  aii 
infant  in  his  hands,  who  may  by  poffibility  become  heir  to 
him  %  that  there  may  be  no  temptation,  nor  even  fufpicion  of 
temptation^  for  him  to  abufe  his  truft  ^.  The  Roman  laws 
proceed  on  a  quite  contrary  principle,  committing  the  care 

b  C*.  Litt.  88i  f  Litt.  S  "3- 

c  3  Rep.  39.  ^  Nunfuam  cufiodia  artcujus  Je  Jure 

4  Co.  Litt.  88.  aiiiui  remanet,  it  quo  babeatur  fufficioi 

•  Moor  738.     3  Rep.  38.  fnoJpoffttveiwrita/iquodjvsinhfabat'* 

t  %  Jones  90.     %  Ley.  x63«  nditaxe  eJamare,     Ghav.  /.  7.  r.  lu 


(i)  Bat  an  executor  is  not  juftifted  in  paying  td  the  father  a 
legacy  left  to  the  child  }  and  if  he  pays  it  to  rhe  father,  and  the 
father  becomes  infolvent,  he  may  be  compelled  to  pay  it  ovdr 
again.     1  P.  Wm.  285. 
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of  the  minor  to  him  who  is  the  nextto  fucoeed  to  die  inhe- 
ritance, prefuming  that  the  next  heir  would  take  Ac  heft 
care  of  an  eftate,  to  which  he  has  a  profpeft  of  fucceediag : 
and  this  they  boaft  to  be  ^^fumrna  firowdtfitia  K"  But  in  die 
mean  time  they  fcem  to  have  forgotten,  how  mnch  k  is  Ac 
r  a62  1  g«2i'dian*s  intcrcft  to  remove  the  incuml)rance  of  his  pupiTs 
Kfc  from  Aat  cftatc  for  which  he  is  fuppofed  to  have  fo 
great  a  regard  *=.  And  Ais  afibrds  Fortefcue  ^  and  fir  Ed* 
%^ard  Coke  ",  an  ample  opportunity  for  triumph;  they  aftn»> 
ittg,  Aat  to  commit  the  cuftody  of  an  infant  to  him  Amt  is 
next  in  fucceflion  is  "  quafi  agnum  commUtere  lupo^'td  it* 
«  vorandum^  (2)."   Thefe  guardians  in  focage,  like  Aofc  far 


i  Ff»  »6«  4«  i«  '      nnttd  by  die  wife  inftitadaoBof ! 

k  The  Roman  fatyrift  wis  fully  a.      who  provided  that  no  one  ihaaM  ke 

Ware  of  this  danger,  when  fac  puts  this      another's  guardiauy  who  wai  to  en. 


private  prayer  into  the  mooch  of  a  fclfiih  joy  the  eftate  after  his  death.   (I 

guardian  $  Antiq.  b.  I.  c.  a6.)     And  Chanadm^ 

m^pmpWi$m  •  uttnam^  f9m  proximat  mnother  of  the  Grecian  Iqgiiljto«i»  A- 

btertt  tzCtei  that  the  inheritance  Ihould  go  to 

Jmptllo^  otpungam.    Perf.  i,  \z.  the  father's  xeladoni,  hot  the  edocadoft 

t  r.  44.  of  the  chtM  to  titt  moihci^a  |  chat  the 


I  Inft.  S8.  guardianship    and  r^fat  of  fw 

•  See  Stat.  Hihern.  14.  Hen.  III.       might  always  be  kept  dtOin^L     (Fecit. 
This  policy  of  our  Engnfli  law  is  war-      Leg,  Att,  /.  6.  r.  7.) 


(z)  Lord  chancellor  Maccbsiield  has  vehemently  cottdeamed 
the  rule  of  our  law,  that  the  next  of  kin,  to  whom  the  land  canaot 
defcendy  is  to  be  the  guardian  in  focage  ;  and  has  declared,  that  «*  it 
**  is  not  grounded  vapon  reafon,  but  prevailed  in  barbarovs  tiflies. 
«<  before  the  nation  was  civilized.'*  a  P.  ff'ms.  262.  Bat  as  ^ 
law  has  placed  the  cuftody  of  the  infant  under  the  caire  of  one  who 
isjuft  as  likely  to  be  in  a  near  degree  of  kindred  as  the  heir;  one 
who  probably  will  have  the  fame  affection  for  his  perfon»  -without 
having  any  intereft  in  even  wilhing  his  death,  afid  dicrefcre  re- 
moved from  all  fufpicion,  however  ill-founded  (  I  cannot  bot  tldnk 
ihere  is  more  wifdom  in  placing  the  infant  under  the  gaardianihip 
of  fuch  a  relation,  than  under  that  of  the  next  hetr» 

A  focage  guardian  can  only  be  whercfthe  infant  takes  lan^s  Iqrde* 
*.fcent«  If  he  has  lands  by  defcent  both  ex  parte  pat ti-nA  and  txp^rtt 
muttrna^  then  the  next  j»f  kin  on  each  fide  (hall,  nefpe^vely,  be  goar- 

diaas 


narturcy  condnue  only  till  At  minor  i$  fourteen  years  of 
age ;  for  then^  in  both  caifesy  he  is  prefumed  to  have  difcre* 
cion,  ib  far  as  to  choofe  his  own  guardian.  This  he  may  do, 
unkis  one  be  appointed  by  the  father,  by  virtue  of  the  fta«> 
tute  12  Car.  II.  c,  24.  which,  confidering  the  imbecility 
of  judgment  in  children  of  the  age  of  fourteen,  and  the 
abolition  of  guardianfhip  in  Mvalry  {whidi  lafted  till  the  age 
of  twenty-one,  and  of  which  we  ihall  fpeak  hereafter)  ei^. 
aOtSf  that  any  father,  under  age  or  of  fuU  age,  may  by  deed 
or  will  difpofe  of  the  cuftody  of  his  child,  either  bom  or  un- 
born, to  any  perfon,  except  a  popi{h  reculant,  either  in  pof- 
fellion  or  reverfion,  till  fuch' child  attains  the  age  of  one  and 
twenty  years  (3).  Thefe  are  called  guardians  byjlatute^  or  /^ 
tammtarf  guardians.  There  are  alfo  fpecial  guardians  hj  a^* 
torn  of  London,  and  other  places » \  but  they  are  particular 
exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  «id  wafd 
are  the  fame,  pro  tempore^  as  that  of  a  father  and  child  $  and 
therefbjBp  I  ihail  )iot  repeat  them :  bu(  (ball  only  add,  that 

•  Co.  Litt.  as. 


dians  by  (bcage  of  thefe  laods ;  and  of  diefe  two  claimants  the 
£rft  occupant  fhall  retain  the  caftody  of  the  infant's  pcrfoa.  See 
Mr.  Hargrave's  notes  to  Co.  Lite.  88.  b.  where  thefe  difFerent  kinds 
of  guardianftiip  are  with  great  learning  and  perfpicuity  difcrimi- 
nated  and  difcoiTed; 

(3)  ^y  tim  ilatate,  the  fatber'may  difpofe  of  Ae  gaardianffaip 
of  any  child  aaiparried  under  the  age  of  twenty -one,  by  deed  or 
will,  executed  in  the  prefence  of  two  or  more  witneiTes*  till  focli 
child  attains  the  age  of  twenty-one.  or  for  any  lefs  time.  And  the 
guardian  fo  appointed »  has  the  tuition  of  the  ward,  and  the  m4^ 
nagement  of  his  eflate  and  property. 

A  father  cannot  appoint  guardians  under  this  ft^tute  to  a  natural 
child ;  but  where  he  has  named  guardians  by  his  will  to  an  illegi- 
timate child,  the  court  of  chancery  will  app<unt  the  fiime  perfons 
guardians  without  any  reference  to  a  mafter  for  his  approbation, 
a  9ro.  58J. 

]Rr  }  the 
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the  guardian,  when  the  ward  comes  of  age,  is  bound  to  girt 
him  an  account  of  all  that  he  has  tranfaded  on  his  behalf, 
and  muft  anfwer  for  all  lofles  by  his  wilful  default  or  negli- 
gence. In  order  therefore  to  prevent  difagreeable  contefts 
with  young  gentlemen,  it  has  become  a  pradltce  for  many 
guardians,'  of  large  eflates  efpeciany,  to  indemnify  themfelves 
by  applying  to  the  court  of  chancery,  afting  under  it's*di- 
reAion,  and  accounting  annually  before  the  officers  of  that 
court.  For  the  lord  chancellor  is,  by  right  derived'  from  the 
crown,  the  general  and  fupreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics ;  that  is,  of  all  fuch  perfons  as 
have  not  difcretion  enough  to  manage  their  own  concerns. 
In  cafe  therefore  any  guardian  abufes  his  trud,  the  court  will 
check  and  punifli*  him ;  nay  fometimes  will  proceed  tp  the 
removal  of  him,  and  appoint  another  in  his  ilead  i*. 

2.  Let  us  next  confider  the  ward  or  perfon  within  age, 
for  whofe  afliftance  and  fupport  thefe  guardians  are  conftt- 
tuted  by  law;  or  who  it  is,  that  is  faid  to  be  within  age. 

:The  ages  of  male  and  female  aredifierent  for  difierent  pur- 
pofes.  A  male  at  twelve  years  old  may  take  the  oath  of  aU 
}egiance  ;  zt  fourteen  is  at  years  of  difcretion,  and  therefore 
may  confent  or  difagree  to  marriage,  may  choofe  his  guar« 

'  dian,  and,  if  his  difcretion  be  aftually  proved,  may  make 
Kts  teftament  of  his  perfonal  eft^te ;  ztfeventeen  may  be  an 
executor  \  and  at  tv^enty^ne  is  a(  his  own  difpofal,  and  nay 
alien  his  lands,  goods,  and  chattels.  A  female  alfo  atji- 
ven  years  of  age  may  be  betrothed  or  given  in  marriage ;  at 
nine  is  entitled  to  dower ;  at  Unelve  is  at  years  of  maturity, 
and  therefore  may  confent  or  difagree  to  marriage,  and,  if 

•  proved  to  have  fufficient  difcretion,  may  bequeath  her  per- 
fonal  eftate  5  at  fourteen  is  at  years  of  legal  difcretion,  and 
may  choofe  a  guardian;  ztfevenieen  may  be  executrix;  and 
at  twenty-one  may  difpofe  of  herfclf  and  her  lands.  So  that 
full  age  in  male  or  female  is  twenty-one  years,  which  age  is 
completed  on  the  day  preceding  the  anniverfary  of  a  peifon's 

P  I  Sid.  424*    1  P.  WtlL  703. 
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blrth'i(4);  who  till  that  time  is  an  infant,  and  fo  ftiled  in  law. 
Among  the  antient  Greeks  and  Romans  women  were  nerer 
of  age,  but  fubjed  to  perpetual  guardianfliip  %  unlefs  when  [  464  j 
niarried  **  nifi  convenijfent  in  manum  viri :"  and,  when  that 
pfcrj^tual  tutelage  wore  away  in  procefs  of  time,  we  find  that, 
in  females  as  well  as  malesp  full  age  was  not  till  twenty-five 
years*.  Thus  by  the  conftitution  of  difierent  kingdoms, 
this  period,  which  is  merely  arbitrary,  and  juris  pofitivi^  is 
fixed  at  different  times.  Scotland  agrees  with  England  in 
this  point  \  (both  probably  copying  from  the  old  Saxon  con- 
ftitutions  on  the  continent,  which  extended  the  age  of  mi- 
nority <*  ad  annum  vigefimum  primum,  et  to  ufque  juvenes  Juh 
^<  tutelam  reponuni^")  but  in  Naples  they  are  of  full  age  at 
eighteen  i  in  France,  with  regard  to  marriage,  not  till  Mrtys 
and  in  Holland  at  invent f-jive. 

'  3.  Infants  have  various  privileges,  and  various  difabi« 
lities :  but  their  very  difabilities  are  privileges ;  in  order  to 
fecure  them  from  hurting  themfelves  by  their  own  improvi* 
dent  a£l8.  An  infant  cannot  be  fued  but  under  the  protect 
tion,  and  joining  the  name,  of  his  guardian ;  for  he  is  to  de- 
fend him  againft  all  attacks  as  well  by  law  as  otherwife  ■*:  but 
he  may  fue  either  by  his  guardian,  orfrocbein  amj^  his  next 
friend  who  is  not  his  guardian.  This  precbfin  amy  may  be 
any  perfon  who  will  undertake  the  infant's  cnufe  \  and  it 

9  Silk.  44*  615.  Lofd.  Raym.  480.  <  Sdenbook  de  jure  Stuonutu  U  s* 

1096.    Toder  v.  Sanfam.  Ddw.  Pnf  '<  *•    This  it  aUbche  period  wbcft  dM 

aj  Feb.  1775.  kingt  at  well  at  the  fabjed,  anriTit  91 

'  Pott.  Antl^.  b«  4«  c.  2 1.    Ck.  ivXL  age  in  modern  Sweden.  Mod*  Uot 

ff  MurtH*  I  a.  Hift:  kxyIH.  »o. 

.  a  $t^.  1. 13.  X,  •  Co.  Litt.  13$. 
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'  (4)  If  he  is  born  on  the  ift  of  January,  he  is  of  age  to  do  any 
legal  aft  on  the  morning  of  the  laft  day  of  December,  though  he 
soay  not  have  lived  twenty-one  years  by  near  forty-eight  hours : 
the  reafon  aQgned  is,  that  in  law  there  is  no  fraftion  of  a  day  s  and 
if  thf  birth  were  on  the  iirft  fecond  of  one  day,  and  the  ad  on  the  laft 
leeond  of  the  other,  then  twenty*one  years  would  be  complete; 
•ad  in  the  law  it  is  the  fame  whether  a  dung  is  done  upon  one  mo« 
ll^ent  of  the  day  or  on  another* 

l^»4  frequently 
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frequently  happenSt  that  an  infant,  by  his  prochm  amj^  in^ 
ftitutei  a  fuit  in  equity  agatnft  a  {randulent  guardian.    Ii» 
criminal  eafesy  ^  infiant  of  the  age  oifmrtten  years  may  be 
capitally  pnnifhed  for  any  capital  ofience  ^ :  bat  under  the 
age  of  Jeven  he  cannot.   The  period  between  /even  zoijdar^ 
feen  i^  (ubjed!  to  much  oncertaiiffty :  for  the  infant  fiiall, 
generally  (peaking^  be  judged  prsnia  facie  innocent}  jtt 
if  he  was  ib/i  capax^   and  couM  difcem  between  goo4 
and  evil  at  the  time  of  the  offence  committed,  he  txaj 
be  convifled  and  undergo   judgment    and  execution  of 
death,  though  he  hath  not  attained  to  years  of  pukrty 
r  a6c  1  ^^  difcretion  \     And  fir  Matthew  Hale  gires  vs  two  iih 
^  ftances,  one  of  a  girl  of  thirteen,  who  was  burned  for  idU? 

ing  her  miftrefs;  another  of  a  boy  (till  younger,  that  hail 
killed  his  companion,  and  hid  himfelf,  who  was  hanged; 
fgr  it  appeared  by  his  hiding  that  he  knew  he  ha4  done  wtoc^ 
and  could  difcern  betw/:en  good  and  evil:  and  in  fuch  cafes 
the  maxim  of  law  is^  that  malitia  fupplet  aetatem  (5)*  Soalfo, 
in  much  more  modern  times,  a  boy  of  ten  years  old,  who 
^as  guilty  of  a  heinous  murder,  was  held  a  proper  fubjeft 
fox  capital  puniflunenti  by  the  opinion  of  all  the  judges  7. 

.  W^TH  regard  to  eftates  and  civil  property,  an  infimt  faidi 
ti^any  privileges,  which  will  be  better  miderftood  whdi  we 
come  to  tr^eat  inofre  parficulirly  of  tbofe  mattten :  but  this 
may  be  faid  in  general,  that  an  infant  fliall  lofe  nothing  by 
ponrclaim,  or  negledl  of  demanding  his  rigbt )  ner  fhall  aej 
pther  hcies  or  negligence  be  imputed  to  an  infant,  except  in 
fome  very  parti9ulaT  cafes. 

It  is  generally  true,  that  an  infant  can  neither  alient  his 
Idmi^  aer  do  any  legal  aAf  nor  make  a  deed,  nor  iadccdaay 

^  I  Ha!.  P.  C  15.  f  f oftcr.  7*. 

s  nui.  26; 

(5)  In  fuch  cafes^  I  conceive  riiavjaftice  tempered  withaiercj 
would  inquire  whether  the  malice  is  of  fuch  a  hardeard  degree 
tjiat  a  (lighter  puniihment  would  no;  eradicate  or  corred  it,  asd 
fvhether  a  milder  fentence  would  not  be  fufgcieDt  to  deter  odul 
i^oya  of  the  fame  age  from  a  repetition  of  the  crime. 

oianner 


mahtler  of  cmtnd,  that  ^ifi  bfed  Kim.  But  IttB  f^  ^  thefi; . 
rules  there  arc  feme  exceptioits:  part  df  ^ich  wer«  jaft  lio^i^ 
mentioned  in  reckoning  up  the  diflBet ont  capacities  which  they 
aflame  at  different  ages ;  and  there  are  others^  a  few  of  which^ 
it  may  not  be  improper  to  recite^  as  a  general  fpecimen  of  the 
^hole.    And,  firft,  it  is  true,  that  infants  cannot  alierne.  theif 
eftates :  but  infant  truftees,  or  mortgagees^  are  enabled  to 
convey,  under  the  diredion  of  the  Court  of  chancery  or  ex* 
chequer,  or  other  courts  of  equity,  the  eftates  they  hold  iu 
trail  or  morl^agei  to  fuch  perfcm  as  the  court  (ball  appoint  \ 
Alfo  it  is  generally  trucj  that  aH  infant  can  do  so  le^  aA) 
yet,  an  infant,  who  has  an  advo^^ibn,  niay  prefedt  to  the 
benefice  when  it  becomt«  void'.  For  tke  favtr  in  thitf  caft 
4ifpenfes  with  one  rule,  in  order  to  maintain  othiefs  of  fat  . 
greater  confequence :  it  permits  an  infant  to  prefent  a  clerk  r  ^55  J 
(who,  if  unfit,  may  be  rejected  by  the  bifliop)  rather  than 
either  fuffer  the  church  to  be  unferved  till  he  comes  of  age, 
ar  permit  the  infant  to  be  debarred  of  his  right  by  lapfe  to 
the  biihop.  An  infant  may  alfo  purchafe  lands,  but  his  pur- 
chafe  is  incomplete:  for,  when  he  comes  to  age,  he  may  either 
agree  or  difagree  to  it,  as  he  thinks  prudent  or  proper,  without 
alleging  any  reafon ;  and  fo  may  his  heirs  after  him,  if  he  diet 
without  having  completed  his  agreement  ^.     It  is,  farther^ 
generally  true,  that  an  infant,  under  twenty-one,  can  make 
no  deed  but  what  is  afterwards  voidable  :  yet  in  fome  cafes  « 
he  may  bind  himfelf  apprentice  by  deed  indented  or  inden- 
tures, for  feven  years ;  and  ^  he  may  by  deed  or  will  appoint 
a  guardian  to  his  children,  if  he  has  any.     Laftly,  it  is  ge- 
nerally true,  that  an  infant  can  make  no  other  contradl  that 
will  bind  him :  yet  he  may  bind  himfelf  to  pay  for  his  necef- 
fary  meat,  drink,   apparel,   phyfic,  and  fuch  other  necefTa* 
ries(6);  and  likewife  for  his  good  teaching  and  in(lru£tionj 

s  Slit.  7  Ann.  c.  1 9. 4  Geo. III.  c.  1  (.  c  Stat.  5  Elis.  c.  4.    43  £lic«  c.  a. 

a  Co.  Lite.  17s*  Cro.  Car.  179. 

^lhid,%»,  (iSttt.  iiCar.  11.  c.  24. 


(6)  It. has  been  held,  that  an  infant  is  not  liable  to  repay  money 
lent  to  him,  althoogh  he  ihoald  lay  it  out  in  neceilaries.  i  Salk. 

386. 
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whereby  he  nacf  profit  himfelf  afterwards  K  And  Unu  mnchi 
'  at  prcfent,  for  the  privileges  and  difabilities  of  infants. 

tCo.  LiCt.  i7t. 


386.  Nor  if  he  boand  to  pay  for  goods  bought  to  trade  with. 
full.  N»  P.  154*  Bat  debu  contraded  daring  infancy  are  a  gooi 
coofideration  to  fopport  a  promiTe  made  to  pay  thein»  when  a  per- 
Ion  h  of  fan  age.  Infancy  may  be  given  in  evidence  upon  the 
general  iffae,  or  it  nuy  be  pleaded.    BmII.  15  a. 

And  where  the  defendant  pleads  vafuncy,  and  the  plaindff  rep&ei 

"Aat  the  defendant  confirmed  the  promife  or  contrad  when  he  wis 

0f  age;  the  plaintiff  need  only  prove  the  promife^  and  the 

defendant   miift  difcharge  himfelf  by  proof  of  the  infancj. 

if.  ^.048. 
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OF  CORPORATION& 


WE  have  hitherto  confidered  perfons  in  their  natnral 
capacities,  and  have  treated  of  their  rights  and  du« 
ties.  But|  as  all  perfonal  rights  die  with  the  perfon  ;  and, 
as  the  neceflary  forms  of  invefting  a  feries  of  individuals)  one 
after  another,  with  the  fame  identical  rights,  would  be  verj 
inconvenient,  if  not  impra6licablp ;  it  has  been  found  nece£- 
fary,  when  it  is  for  the  advantage  of  ^hp  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  to  conftitute  ar- 
^ficial  perfons,  who  may  maintain  a  perpetual  fucceffion,  and 
enjoy  a  kind  of  legal  immortality. 

These  artificial  perfons  are  called  bodies  politic,  bodies 
corporate,  (corpora  corporata)  or  corporations:  of  which 
there  is  a  great  variety  fubf^fting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce ;  in  order  to  prefenre 
entire  and  for  ever  thofe  rights  and  immunities,  which,  if 
they  were  granted  only  to  thofe  individuals  of  which  the  body 
corporate  is  compofed,  would  upon  their  death  be  utterly 
loft  and  eytind.  To  fhew  the  advantages  of  thefe  incorpora- 
tions, let  us  confider  the  cafe  of  a  college  in  either  of  our 
univerGties,  founded  adjiudendum  et  orandum^  for  the  encou- 
iragement  and  fupport  of  religion  and  learning.  If  this  were 
a  mere  voluntary  aflembly,  the  individuals  which  compofe  it 
inight  indeed  read,  pray,  ftudy,  and  perform  fcholaftic  ezer- 
pifes  together,  fo  long  as  they  could  agree  to  do'fo :  but  they 

5  could 


46&  Tbi  Rights  Boor  I, 

could  neither  frame,  nor  receive  any  laivs  or  rules  of  their 
condud ;  none  at  lead,  which  would  have  any  binding  force, 
for  want  of  a  coercive  power  to  create  a  fufEcient  obligatioiL 
Neither  could  they  be  capable  of  retaining  any  privileges  or 
immunities  :  for,  if  fuch  privileges  be  attacked,  which  of  all 
this  unconnedled  aflembly  has  the  right,  or  ability,  to  de- 
fend them  ?  And,  when  they  are  difperfed  by  death  or  otha- 
wife,  how  (hall  they  transfer  thefe  advantages  to  another  fet 
of  ftudents,  equally  unconneded  as  themfelves  ?  So  alfo,  with 
regard  to  holding  eftates  or  other  property,  if  land  be  granted 
for  the  purpofes  of  religion  or  learning  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  the 
property  to  any  other  perfons  for  the  fame  purpofes»  but  bj 
endlefs  conveyances  from  one  to  the  other,  as  often  as  the 
hands  are  changed.  But  when  they  are  confolidated  and 
united  into  a  corporation,  they  and  dieir  fucceflbrs  axe  thea 
confidered  as  one  perfou  in  law :  as  one  perfon,  they  have 
one  will,  which  is  collected  from  the  fenfe  of  the  majority  of 
the  individuals :  this  one  will  may  eftablifh  rules  and  orden 
for  the  regulation  of  the  whole,  which  are  a  fort  of  munic^ 
pal  laws  of  this  little  republic ;  or  rule^  and  ftatutes  may  be 
prefcribed  to  it  at  it's  creation,  which  are  then  in  the  ^ace 
of  natural  laws :  the  privileges  and  immunities,  the  eflates 
and  pofleflions,  of  the  corporation,  when  onccyefted  indiemt 
will  be  for  ever  veiled,  without  any  new  conveyance  to  new 
fucceflions ;  for  all  the  individual  members  that  have  exifted 
^rom  the  foundation  to  the  prefent  time,  or  that  (hall  ever 
hereafter  exift,  are  but  one  perfon  in  hw,  a  perfoo  that  nerer 
dies :  in  like  manner  as  the  river  Thames  is  fUll  the  (ame 
river,  though  the  parts  whic^  compofc  s^  are  changing  every 
tnftant. 

The  honour  of  originally  inventing  thefe  political  confti* 
tutions  entirely  belongs  to  the  Romans*  They  were  intro- 
duced, as  Plutarch  fays,  by  Numa  i  who  finding,  upon  his 
accelTion,  the  city  torn  to  pieces  by  tlie  two  rival  fa£lions  of 
Sabincs  and  Romans,  thought  it  a  prudent  and  politic  mca- 
fure  to  fubdivide  thefe  two  into  many  fmallcr  ones,  by  infli? 

luting 
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tuting  feparate'focieties  of  every  manual  trade  and  profefficm. 
They  were  afterwards  much  confidcred  by  the  civil  law%  in " 
which  they  were  called  unruerfitatts^  as  forming  one  whole 
out  of  many  individuals ;  or  collegia^  from  being  gatheued 
togetfier :  they  were  adopted  alfo  by  the  canon  law,  for  the 
maintenance  of  ecciefiaftical  difcipline ;  and  from  diem  onr 
Spiritual  corporations  are  derived.  But  our  laws  have  coofi« 
derably  refined  and  improved  upon  the  invention,  according 
to  the  ufual  genius  of  the  Engliih  nation  :  particularly  wi4i 
regard  to  fofc  corporations,  confifting  of  one  perfon  only,  o£ 
which  the  Roman  lawyers  had  no  notion ;  their  maxim  being 
that  •*  tres  factum  collegium^.'*  Though  they  held,  Aat  if  a 
cotppration,  originally  confifting  of  three  perfons,  be  reduced 
to  one,  ^^Ji  univerfitas  ad  unum  redit^  it  may  ftill  &ihlift  as 
a  corporation,  *<  etJlH  mmm  umverfiiatis^.*' 

BcFoaB  we  proceed  to  treat  of  the  feveral  incidents  of  cor* 
porations,  as  regarded  by  the  laws  of  England,  kt  in  fitft 
take  a  view  of  the  feveral  forts  of  them ;  and  then  wc  Aaft 
be  better  enabled  to  apprehend  their  refpedive  <}aalititf^ 

The  firft  divifion  of  corporation -is  into  e^sgate  mndfikm 
Corporations  aggregate  confift  of  many  perfom  united  toge** 
"Act  into  one  fociety,  and  are  kept  up  by  a  perpetual  fuccef- 
<6on  fit  members,  fo  as  to  continue  for  ever :  of  which  Jnad 
^at  the  mayor  and  commonalty  of  a  city,  the  head  and  fdlowy 
<^  a  ooHege,  the  dean  and  chapter  of  a  cathedral  chutch* 
Corporatbns  folecoiriift  of  one  perfon  only  and  his  fucceflbi^ 
in  Tome  particular  ftation,  who  are  incorporated  by  Jaw,  in 
order  to  give  them  fame  legal  capacities  and  advantages,  par«> 
ticiflarly  that  of  perpetuity,  which  in  their  natural  perfoaa 
Acj  could  not  have  liad.  In  this  fenfe  the  king  ia  a  folc 
corporation  ^ :  fd  is  a  bifiiop :  fo  are  fome  deaais,  and  pceben* 
Varies,  diftinA  from  their  feveral  chapters :  and  fo  is  every 
parfon  and  vican  Apd  the  necefiity,  or  at  leaft  ufe,  of  this 
inftittttion  will  be  very  apparent,  if  we  oonfider  ihe  cafe  of 

»  Ff.  /.  3.  t.^.ptrw.  «  Ff.  3,  4-  7. 

*  Ff.  50. 16.  8.  d  Co.  Liti.  43. 

,2  parfon 
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a  parfon  of  a  church.  At  the  original  endowment  of  panlh 
churches,  the  freehold  of  the  churchy  the  church-yard,  the 
parfonage  houfe,  the  glebe,  and  the  tithes  of  the  parifh,  vcre 
Tcfted  in  the  then  parfon  by  the  bounty  of  the  donor,  as  a 
temporal  recompenfe  to  him  for  his  fpiritual  care  of  the  in- 
habitants, and  with  intent  that  the  fame  emoluments  (hould 
ever  afterwards  continue  as  a  recompenfe  for  the  fame  care« 
But  how  was  this  to  be  effe£tcd  ?  The  freehold  was  veiled 
in  the  parfon  \  and,  if  we  fuppofe  it  vefted  in  his  natural  ca- 
pacity, on  his  death  it  might  defcend  to  his  heir,  and  would 
be  liable  to  his  debts  and  incumbrances  :  or,  at  bed,  the  heir 
might  be  compellable,  at  fome  trouble  and  expenfe,  to  con- 
vey thefe  rights  to  the  fuccecding  incumbent.  The  law  there- 
fore has  wifely  ordained,  that  the  parfon,  quatenus  parfon, 
fliall  never  die,  any  more  than  the  king ;  by  making  him  and 
his  fucceffors  a  corporation.  By  which  means  all  the  origi- 
nal rights  of  the  parfonage  are  prefcrved  entire  to  the  fuccef- 
for :  for  the  prefent  incumbent,  and  his  predeceflbr  who  lived 
feven  centuries  ago,  are  in  law  one  and  the  fame  perfon  $ 
ancLwhat  was  given  to  the  qne  was  given  to  the  other  alfo. 

Another  divifion  of  incorporations,  either  fole  or  aggre- 
gate, is  into  eccUfiaJiical  and  lay.  Ecclcfiaftical  corporatbns 
are  where  the  members  that  compofe  it  arc  entirely  fpiritual 
perfons*,  fuch  as  bifliops ;  certain  deans,  and  prebendaries  $ 
all  archdeacons,  parfons,  and  vicars;  which  are  fole  corpo- 
rations :  deans  and  chapters  at  prefent,  and  formerly  prior 
and  convent,  abbot  and  monks,  and  the  like,  bodies  aggregate. 
Thefe  are  ereftcd  for  the  furtherance  of  religion,  and  perpe- 
tuating the  rights  of  the  church.  Lay  corporations  are  of 
two  forts,  civil  and  eleemofynary.  The  civil  are  fuch  as  arc 
creaed  for  a  variety  of  temporal  purpofes.  The  king, 
for  inftance,  is  made  a  corporation  to  prevent  in  general 
the  poffibility  of  an  interregnum  or  vacancy  of  the  throne, 
and  to  preferve  the  poffcffions  of  the  crown  entire  \  for  imme- 
diately upon  the  demife  of  one  king,  his  fuccefTor  is,  as  we  have 
formerly  fcen,  in  full  poffeffion  of  the  regal  rights  and  dignity. 
Other  lay  corporations  arc  ereftcd  for  the  good  government  of 

a  town 
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a  town  or  psrticular  dtftrid,  as  a  mayor  and  eonunonalty^ 
bailiff  and  burgeffes,  or  the  like :  fome  for  the  advancement 
and  reguhtion  of  manufa&ures  and  commerce;  as  the  trading 
companies  of  London,  and  other  towns :  and  fome  for  the 
better  carrying  on  of  divers  fpecial  purpofes ;  as  churchwar- 
dens, for  confervation  of  the  goods  of  the  parilh;  the  college 
•f  phyficians  and  company  of  furgeons  in  London,  for  t^ 
improvement  of  the  medical  fcience ;  the  royal  fociety,.  fbv 
the  advancement  of  natural  knowlege;  and  the  fociety  of  an- 
tiquaries, for  promoting  the  ftudy  of  antiquities.  And  among 
thefe  I  am  inclined  to  think  the  general  corporate  bodies  of 
the  utiiverfities  of  Oxford  and  Cambridge  muft  be  ranked : 
for  it  is  clear  they  are  not  fpiritual  or  ecclefiaftical  corpora- 
tions, being  compofed  of  more  laymen  than  clergy :  neither 
are  they  eleemofynary  foundations,  though  ftipends  are  an- 
nexed to  particular  magiftrates  and  profeffors,  any  more  than 
other  corporations  where  the  ailing  officers  have  (landing  fa- 
laries  i  for  thefe  are  rewards  pro  opera  et  labort^  not  chari* 
table  donations  only,  fince  every  ftipend  is  preceded  by  fer- 
vice  and  duty :  they  feem  therefore  to  be  merely  civil  corpo- 
rations ( I  )•  The  eleemofynary  fort  are  fuch  as  are  conftituted 
for  the  perpetual  diftribution  of  the  free  alms,  or  bounty,  of 
the  founder  of  them  to  fuch  perfons  as  he  has  direded.  Of 
this  kind  are  all  hofpitals  for  the  maintenance  of  the  poor, 
fick,  and  impotent :  and  all  colleges,  both  in  our  univerfi- 
XxzsznAout^  of  them:  which  colleges  are  founded  for  two 
purpofes ;  i .  For  the  promotion  of  piety  and  learning  by  pro- 
per regulations  and  ordinances.  2.  For  imparting  afliftance 
to  the  members  of  thofe  bodies,  in  order  to  enable  them  to 
profecute  their  devotion  and  ftudies  with  greater  eafe  and  af- 
fiduity.  And  all  thefe  eleemofynary  corporations  arc,  ftri£lly 
fpeaking,  lay  and  not  eccle(ia(lical|  even  though  compofed 
of  ecclefiaftical  perfons  %  and  although  they  in  fome  things 

•  Sach  ts   at  MaDchefter»  £ton«  Wlnchcfltr,  ffe, 
f  I  Lord  Raym.  6. 


(1)  It  is  now  fall/  eftabliihed  chat  each  univerlity  is  a  civil  cor-, 
poration.    3  £wr,  165 6* 

partake 
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pistaLe  of  die  totttre>  privikges^  and  tJcftrifliottS  lof  cede* 
iaftlcal  bodies  (2). 

C  472  3  HjIting  Jthtts  marflisJJcd  the  ferer»l  fpecies  pf  iporpiknc 
tmi9>  let  us  Qcipt  proceed  to  jcopiiderf  i#  How  corporattfrng 
m  generfi^  m»y  be  created^  2.  What  nre  tbeir  powers,  ca- 
pacities) and  incapacities*  3.  How  corporatioQ^  s^e  vifitej. 
And  4«  How  ^ey  may  be  diflblvecL 

h  CoKPORATxoNs,  by  the  civil  law^  feem  to  have  been 
created  by  the  mere  a£t^  and  voluntary  afibciation  of  their 
yiembers  ^  provided  fuch  convention  was  notcontnuy  tolaw, 
(or  then  it  was  il/icitum  foUegtum  '•  It  does  not  appear  that 
4he  prince's  confent  was  neceiTary  to  be  a^ually  given  to  tbe 
foundation  of  ijbem  \  but  merely  that  the  original  fottn^ers  cf 
the£^  voluntary  and  friendly  Societies  (for  th^y  yc^  little  more 
than  fuch)  ihould  not  eftabli^i  any  ngM^etings  in  oppofidoa  to 
the  laws  of  the  ftate. 

B0T9  with  us  in  England,  the  king's  con&nt  is  abfolotely 
mece&ry  to  the  ere£tion  of  any  corporation,  either  impliedly 
«r  exprefsly  given  K  The  kii\g's  implied  confent  is  to  be  found 
in  corporations  which  exift  by  force  of  the  commvn  Ut9$  0 
wiiich  our  former  kings  are  fuppc^cd  to  have  given  tkeir  oon*' 
curreuce;  common  law  being  nothing  elfe  but  cuftom, 
ariiing  from  the  univerfal  agreement  of  the  whole  commu- 
nity. Of  this  fort  are  the  king  himfelf^  all  bifliops,  parfanf, 
Ticars,  churchwardens^  aipid  fpme  others  i  who  by  conunoa 

S  Ff.  47.  aa.  J.    NtftuJccMtat,  «^  dnent,  mi  tadoMcd  witbcuajr  vifinUi 

^  coH^Utm,  lufne  ^ujmfmt^  cvfmiprfi-  privilcse9t«  ^bofit  the  detoHh  Of/Ofuj  > 

Jm  mnikui  Mtre  cenceditur ;  wfim  €t  /e-  (llobeitf.  C^.V.  i.  3«.}  tD  wbkfa  (fat 

^uSf  ttfenatut  confultUj  et frhutfa(ihtt  coafent  of  the  ^sodal  forerrign  wis  ab- 

€oiifktuUm^ui  ea  rucotreetur.  J^.  3. 4  •  i.  folutely  ttecefliry,  u  many  of  Jiia  pitro- 

^  Cidet  «iid  towns  weve  firMr^ed  natives  and  icveniies  weie-tlanhf  «ft« 

lato  corporate  communities  on  the  con*  fiderably  dubioUhcd. 


(a)  They  are  lay  corporations  becaufe  fihey  wtt  not  fubjcA^s 
tbe  jurifdi^tioa  of  the  ecclefialHcal  courts,  or  to  the  vifitatiivis  of  the 
ordinarjT  or  diocelaa  in  their  fpiritual  cWaders* 
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-law  hare  ever  been  held  (as  far  as  our  books  can  flicw  us)  to 
have  been  corporations^  virtute  oficsi :  and  this  incorporation 
is  fo  infcparably  annexed  to  their  offices,  that  we  catinot 
frame  a  complete  legal  idea  of  any  of  thefe  perfonsj  but  we 
muft  alfo  have  an  idea  of  a  corporation,  capable  to  tranfmit 
his  rights  to  his  fucceflbrs,  at  the  fame  time.     Another  me-  f  473  j 
thod  of  implication,  whereby  the  king's  confent  is  prcfumcd, 
is  as  to  all  corporations  by  prefcripttoftt  fuch  as  the  city  of 
London,  and  many  others  i,  which  have  exiiledas  corpora* 
tions,  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary  \  and  therefore  are  looked  upon  in  law  to  be  weH 
created.  For  though  the  members  thereof  can  (hew  no  legal 
charter  of  incorporation,  yet  in  cafes  of  fuch  high  antiquity 
the  law  prefumes  there  once  was  one ;  and  that  by  the  variety 
of  accidents,  which  a  lengtli  of  time  may  produce,  the  charter 
IS  loft  or  deftroyed.    The  methods  by  which  the  king's  con-» 
fent  is  exprefsly  given,  are  either  by  aft  of  parliament  ot 
charter.  By  aft  of  parliament,  of  which  the  royal  afient  is  a 
neceflfary  ingredient,  corporations  may  undoubtedly  be  create 
ed  ':  but  it  is  obfervable,  that  (till  of  late  years)  moft  of  thofe 
ftatute^s,  which  are  ufually  cited  as  having  created  corpora-  v 
tions,  do  either  confirm  fuch  as  have  been  before  created  by 
the  king ;  as  in  the  cafe  of  the  college  of  phyficians  erefted 
by  charter  10  Hen*  VIII  ^,  which  charter  was  afterwards 
confirmed  in  parliament ' ;  or,  they  permit  the  king  to  ereft 
a  corporation  infuturo  with  fuch  and  fuch  powers  \  as  is  the 
cafe  of  the  bank  of  England  *",  and  the  fociety  of  the  Britilb 
fi(hery^    So  that  the  immediate  creative  aft  was  ufually 
performed  by  the  king  alone,  in  virtue  of  his  royal  pre-* 
rogative  ». 

All  the  other  methods  therefore  whereby  corporations 
exift,  by  common  law,  by  prefcription,  and  by  aft  of  par-* 
liament,  are  for  the  moft  part  reducible  to  this  of  the  king's 
letters  patent,  or  charter  of  infcorporation.  The  king's  crea^ 

j  2  Inlt  330.  m  Stat  5  ft  6  W.  fr  M.  c.  1Q» 

i  10  Rep.  19.     I  Roli.  Abv.  51s.  "  Sut.  23  Geo.  il.  c«  4* 

Ic  8  Rep.  114.  -  •   '  *  See  ptge  ^^%, 

I  24  &  IS  Hen.  yill.6.  5. 

*    •  Vol.  I.  S  f  tioa 
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tion  may  be  performed  by  the  words  •*  creamtu^  erigimttSpftM' 
"  damusy  tncorporamusi^  or  the  like.  Nay  it  is  held,  that  if  the 
C  4/4  ]  king  grants  to  a  fet  of  men  to  h.'Sivz gildam  mercatcriamy  a  mer- 
cantile meeting  or  afiembly  f ,  this  is  alone  fufiicient  to  in^ 
corporate  and  cftablifti  them  for  ever  '• 

The  parliament,  we  obferved,  by  its  abfolutc  and  tran- 
fcendcnt  authority,  may  perform  this,  or  any  other  a£l  what- 
foever :  and  a£tually  did  perform  it  to  a  great  extent^  by  (ta- 
tute  39  £liz.  c.  5.  which  incorporated  all  hofpitals  and  houfes 
of  correction  founded  by  charitable  perfons,  without  farther 
trouble  :  and  the  fame  has  been  done  in  other  cafes  of  chari* 
table  foundations.  But  othenvife  it  has  not  formerly  been 
ufual  thus  to  intrench  upon  the  prerogative  of  the  crown^ 
and  the  king  may  prevent  it  when  he  pleafes.  And,  in  die 
particular  inftance  before-mentioned,  it  was  done,  as  fir  Ed- 
ward Coke  obferves  %  to  avoid  the  charges  of  incorporation 
and  licences  of  mortmain  in  fmall  benefa£lion$ ;  which  in  his 
days  were  grown  fo  great,  that  they  difcouraged  many  men 
from. undertaking  thefe  pious  and  charitable  works. 

The  king  (it  is  faid)  may  grant  to  a  fubjeflt  the  power  of 
crefting  corporations  *,  though  the  contrary  was  formerly 
held ' :  that  is,  he  may  permit  the  fubjed  to  name  the  per- 
fons  and  powers  of  the  corporation  at  his  pleafure ;  but  it  is 
really  the  king  that  erects,  and  the  fubjeft  is  but  the  inftru- 
ment :  for  though  none  but  the  king  can  make  a  corporation, 
yet  qtti  fac'tt  per  alium^  facit  per  Je  \  In  this  manner  the 
chancellor  of  the  univerfity  of  Oxford  has  power  by  charter 
to  ere<£l  corporations  ;  and  has  a£tually  often  exerted  it,  in 
the  ere£tion  of  feveral  matriculated  companies,  now  fub£ft» 
ing,  of  tradcfmen  fubfcrvient  to  the  ftudents. 

P  Cilii  fignined  among  the  Saxons  t  q  lO  Rep.  30.    x  RoU.  Abr.  5^* 

t/aternicy,  derived  from  the  vexb  :^\\x>Aa  '  a  loft.  721. 

to  pay,  becaufe  every  man  paid  his  (haie  •  Bro.  jfir,  t$t»  Prtr^g^  53.    Viaer. 

towards  the  expenfes  of  the  commonity.  Prsrog.  83.  pi.  16. 

And  iiencc  tbcjr4)la(;c  of  {neeting  is  fre.  i  Yearbook,  %  Hes.  VII.  13* 

^uently  called  the  Guild  or  Guild  balU  ■  10  Rep.  33 . 
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•  When  a  corporation  is  crcfted,  a  name  mud  be  given  to  it; 
and  by  that  name  alone  it  mud  fue,  and  be  fued,  and  do  all 
legal  a£ls ;  though  a  very  minute  variation  therein  is  not  r  a'j^  1 
material ".  Such  name  is  the  very  being  of  it's  conftitution  ; 
and,  though  it  is  the  will  of  the  king  that  eredls  the  corpo- 
ration, yet  the  name  is  the  knot  of  it's  combination^  without 
which  it  could  not  perform  it's  corporate  funftions  "^m  The 
name  of  incorporation,  fays  fir  Edward  Coke,  is  as  a  proper 
liame,  or  name  of  baptifm ;  and  therefore  when  a  private 
founder  gives  his  colkge  or  hofpital  a  name,  he  does  it  only 
as  a  godfather ;  and  by  that  fame  name  the  king  baptizes 
the  incorporation  *  ( 3  )• 

IL  After  a  corporation  is  fo  formed  and  named,  it  ac« 
quires  many  powers,  rights,  capacities,  and  incapacities^ 
which  we  are  next  to  confider.  Some  of  thefe  are  neceflarily 
and  infeparably  incident  to  every  corporation  j  which  inci- 
dents, as  foon  as  a  corporation  is  duly  ereded,  are  tacitly 
annexed  of  courfe  ^.  As,  i .  To  have  perpetual  fucceflion. 
This  is  the  very  end  of  it's  incorporation  :  for  there  cannot 
be  a  fucceflion  for  ever  without  an  incorporation  * ;  and 
therefore  all  aggregate  corporations  have  a  power  neceflarily 
implied  of  elef^ing  members  in  the  room  of  fuch  as  go  ofi^'(4). 

■  to  Rep*  111.  r  Wtd*  30.    Hob.  lit* 

"»  Gilb.  Hiil,  C.  P.  1S2.  «,io  Rep.  a6. 

X  10  Rep.  a8.  «  i  Roll.  Abr.  $1^ 


(3)  Bat  it  may  have  a  name  only  by  implication ;  as  if  the  king 
ihoald  incorporate  the  inhabitants  of  Dale  with  power  to  chufe  a 
mayor  annually ,  though  no  name  be  given,  yet  it  is  a  good  corpo- 
ration by  the  name  of  mayor  and  commonalty.  1  Sali,  191 .  And 
it  may  change  its  name,  as  corporations  frequently  do  in  new  char- 
ters, and  it  ftill  retains  its  former  rights  and  privileges.     4  Co,  87. 

(4)  And  where  the  mode  of  eledlion  is  not  prefcribed  by  the 
charter*  or  eflablifhed  by  immemorial  ufage,  it  may  be  regulated  by 
a  by-law.  3  T.  iJ.,  189.  When  the  cledlors  are  d^fcnbed  in  the 
charter,  their  number,  in  order  to  avoid  riot  and.  contuHon,  may 
be  retrained  by  a  by-law ;  but  a  by-law  cannot  ftrike  off  an  inte- 
gral part^  neither  can  it  narrow  the  number  of  perfons  out  of  whom 

Sfa  the 
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2.  To  fuc  or  be  fued,  implead  or  be  implcadea,  grant  or  tc- 
ceivc    by  it's  corporate  name,  and  do  all  other  aas  as  na- 
.    ::'X-y    3.Topurchafelands    andholdAem    or 
the  benefit  of  themfeWes  and  their  facceffors ;  wh»ch  two  arc 
eonfequential  to  the  former  (;).  4-  To  have  a  common  feaU 
For  a  corporation,  being  an  invifible  body    cannot  m^^ 
£  intentions  by  any  perfonal  aft  or  oral  ^--^^ '/^  ^^^ 
fore  aas  and  fpeaks  only  by  it's  common  fea .    For,  thoug^ 
Ihe  pt  cular  members  may  e.prefs  their  P-at.-nfa.mo 
^xv   K.  words  or  fisning  their  names,  yet  this  does  not 
Sfh;cJr;:^-itrstlifixingofthefeal,andt^tonly. 
bind  the  corpo  individuals,  who  conw 

which  unites  the  f«J=^«J«^^^^^^^  ^„^ .-,  ,ff,„,  ^f  the  whole', 
pofe  the  commvmn^,  ^^^'e  ftatutcs  for  the  better  govern- 

C  476  ]  "?'/^'„!rr/to  the  laws  of  the  land,  and  then  they  are 
"t  ThrKo  ncluded  by  law  in  the  very  aft  of  incor- 
'^tioJ'oras  natural  rLfon  is  given  to  the  natura^ 
poration   .    lor,  bv-laws  or  ftatutes  are  a  fort  of 

S2rtfoTt:i:in  rbU;politic(6).  Ana  this  Hght 
SratoTby-law!  for  their  own  government,  not  contrary 
t  the  hi  of  the  land,  was  allowed  by  the  law  of  the  twelve 
Aw  It  Rome  *.  But  no  trading  company  is.  with  us,  al- 
ifJld  to  make  by-laws,  which  may  affba  the  king's  prero- 

quidtxpuiliealtgefrrmmfsltj^f*- 
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j^    -   »«♦*   iSia.     Bat  the  number  of  the 
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gative,  or  the  common  profit  of  the  people,  under  penalty  of 
40/.  unlefs  they  be  approved  by  the  chancellor,  treafurer, 
and  chief  juftices,  or  the  judges  of  aflife  in  their  circuits  : 
and,  even  though  they  be  fo  approved,  ftill  if  contrary  to  law 
ihey  arc  void*.  Thefe  five  powers  are  infeparably  incident 
to  every  corporation,  at  lead  to  every  corporation  aggregate : 
for  two  of  them,  though  they  may  be  praftifed,  yet  are  very 
unnecefTary  to  a  corporation  yS/f;  viz.  to  have  a  corporate 
feal  to  teflify  his  folc  aiTent,  and  to  make  {latutes  for  the 
regulation  of  his  own  condudt. 

There  are  alfo  certain  privikges  and  difabilitles  that  at- 
tend an  aggregate  corporation,  and  are  not  applicable  to  fuch 
as  are  folc ;  the  reafon  of  them  ceafing,  and  of  courfe  the 
law.  It  muft  always  appear  by  attorney  ;-  for  it  cannot  ap- 
pear in  perfon,  being,  as  fir  Edward  Coke  fays  ^,  invifible, 
and  exifling  only  in  intendment  and  confideration  of  law.  It 
can  neither  maintain,  or  be  made  defendant  to,  an  a£lion  of 
battery  or  fuch  like  perfbnal  injuries:  for. a  corporation  can 
neither  beat,  nor  be  beaten,  in  it's  body  politic  ^.  A  corpo- 
ration cannot  commit  treafon,  or  felony,  or  other  crime,  in 
it's  corporate  capacity  **  i  though  it's  members  may,  in  their 
diftinft  individual  capacities  *.  Neither  is  it  capable  of  fuffer- 
ing  a  traitor's  or  felon's  puniihment,  for  it  is  not  liable  to  [  477  ^ 
corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.  It  cannot  be  executor  or  adminillrator,  or  perform 
any  perfonal  duties;  for  it  cannot  take  an  oath  for  the  due 
execution  of  the  office.  It  cannot  be  feifed  of  lands  to  the 
ufe  of  another  j ;  for  fuch  kind  of  confidence  is  foreign  to  the 
end  of  it's  inftitution.  Neither  can  it  be  committed  to  pri- 
fon  ^  \  for  it's  exiftcnt  e  being  ideal,  no  man  can  apprehend 
or  arreft  it.  And  therefore  alfo  it  cannot  be  outlawed  ;  for 
outlawry  always  fuppofes  a  precedent  right  of  arrelling,  which 

«  Stat.  ] 9 Hen. VII.  c.  7.  11  Rep.  54.  the dire6lon  only  /hsll  be  anfwerable  ia 

f  10  Rep.  32.  their  pcilonal  capacities.  Ff.^  3.  15, 

%  Bro.  Mr.  tit  Corporation.  63.  j  Bro.  A^r,  tit.  Feoffm.  at,  ufe,  40* 

l»  10  Rep.  32.  Bacon  of  ufes.  347. 

>  The  civil  law  alfo  ordains  that,  for  k  plowd.  538, 
the  nuibehaviour  of  a  body  corporate, 

S  f  3  has 
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has  been  defeated  by  the  parties  abfconding,  and  that  alfo  a 
corporation  cannot  do :  for  which  reafons  the  proceedings  to 
compel  a  corporation  to  appear  to  any  fuit  by  attorney  are  al- 
ways by  didrefs  on  their  lands  and  goods'.  Neither  can  a 
corporation  be  excommunicated ;  for  it  has  no  foul,  as  is 
gravely  obferved  by  fir  Edward  Coke  "• :  and  therefore  alio 
it  is  not  liable  to  be  fummoncd  into  the  ecclefiaftical  courts 
upon  any  account ;  for  thofe  courts  aft  ovXy pro  falute  animae^ 
and  their  fentences  can  only  be  inforced  by  fpiritual  cen- 
fuvcs :  a  confidcration,  which,  carried  fo  it's  full  extent^ 
would  alone  demonftrate  the  impropriety  of  thefe  courts  in- 
terfering in  any  temporal  rights  whatfoevcr. 

Thiere  are  alfo  other  incidents  and  powers,  which  belong 
to  fomc  fort  of  corporations,  and  not  to  others.  An  aggre- 
gate corporation  may  take  goods  and  chattels  for  the  benefit 
of  themfclves  and  their  fucceflbrs,  but  a  fole  corporation  can- 
not " :  for  fuch  moveable  property  is  liable  to  be  loft  or  im- 
bezzlcd,  and  would  raifc  a  multitude  of  difputes  between  the 
fucceflbr  and  executor  ;  which  the  law  is  careful  to  avcfid  (7). 
In  ecclefiaftical  and  cleemofynary  foundations,  the  king  or  the 
founder  may  give  them  rules,  laws^  ftatutes,  and  ordinances, 
which  they  are  bound  to  obfervc:  but  corporations  merely 
H  478  ]  lay,  conftituted  for  civil  purpofes,  are  fubjed  to  no  particu- 
'  lar  ftatutes (8)  •,  but  to  the  common  law,  and  to  their  own  by- 
laws, not  contrary  to  the  laws  of  the  realm  **.  Aggregate 
corporations  alfo,  that  have  by  their  conftitutlon  a  head,  as 
a  dean,  warden,  mafter,  or  the  like,  cannot  do  any  z&i 
during  the  vacancy  of  the  headOiip,  except  only  appointing 

I  Bro,  jibr,  tit,  Corporafkn,  li.  OhU         "  Co.  tUt.  4.6. 
h'Wry.  72.  ^  Lord  Raym.  8, 

m  10  Rep.  31. 


1(7)  Mr.  Hargrave  confiders  the  jewels  of  the  crown  rather  as 
heir-looms,  than  an  in  (lance  of  chattels  pafling  in  faccei&on  in  a 
fcle  corporation.     Co.  Lift,  9.  «.  i. 

(S)  Their  charters  or  immemorial  ufages*  which  are  equivalent 
(0  the  exprefs  prgvifions  of  a  charter,  are  i^  fad  their  fiatates.     . 

another : 
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another :  neither  are  they  then  capable  of  receiving  a  grant  1 
for  fuch  corporation  is  incomplete  without  a  head  p.  But  there 
may  be  a  corporation  aggregate  condituted  without  a  head  "> : 
as  the  collegiate  church  of  Southwell  in  Nottinghamfhire, 
which  confifts  only  of  prebendaries ;  and  the  governors  of 
the  Charter-houfe,  London,  who  have  no  prefident  or  fu- 
perior,  ,but  are  all  of  equal  authority.  In  aggregate  corpo- 
rations alfo,  the  zQ,  of  the  major  part.  Is  edeemed  the  a&  of 
the  whole  ^  By  the  civil  law  this  major  part  muft  have  con- 
fided of  two  thirds  of  the  whole  ;  elfe  no  z&  couIJ  be  per- 
formed • :  which  perhaps  may  be  one  reafon  why  they  required 
three  at  lead  to  make  a  corporation*  But,  with  us,  any  ma- 
jority is  fufficient  to  determine  the  zGt  of  the  whole  body- 
And  whereas,  notwithdanding  the  law  dood  thus,  fome 
founders  of  corporations  had  made  datutes  in  derogation  of 
the  common  law,  making  very  frequently  the  unanimous 
aflent  of  the  fociety  to  be  neceflary  to  any  corporate  aft  j 
(which  king  Henry  VIII  found  to  be  a  great  obdrudion  to 
his  projected  fcheme  of  obtaining  a  furrender  of  the  lands  of 
ecclefiadical  corporations)  it  was  therefore  enafted  by  datute 
33  Hen.  VIII.  c.  27.  that  all  private  datutes  fhall  be  ut- 
terly  void,  whereby  any  grant  or  cleftion,  made  by  the  head, 
with  the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obdru£led  by  any  one  or  more,  being  the  minority : 
but  this  datute  extends  not  to  any  negative  or  neceflary  voice, 
given  by  the  founder  to  the  head  of  any  fuch  fociety  (9). 

p  Co.  Litt.  263,  264.  '  Bro.  yfir.  tit.  Corporation.  31*  34. 

^  10  Rep.  30.  *  ff'  "i*  4«  3» 


(9)  This  z£i  dearly  vacates  all  private  flatutes,  both  prior  and 
fobfeqaent  to  its  date,  which  require  the  concurrence  of  more  than 
a  majority  to  give  validity  to  any  grant  or  eleAion.  The  learned 
Judge  is  of  opinion^  that  it  has  not  afFedtcd  the  negative  given  by 
the  ftatutes  to  the  head  of  any  fociety  ;  bnt  I  am  inclined  to  think 
this  opinion  may  be  queftioned ;  efpecially  in  cafes  where*  in  the 
firft  inftancc,  he  gives  his  vote  with  the  members  of  the  fociety.  It 
is  the  ufual  language  of  college  datutes  to  diredl  that  many  a^s  fhall 
be  done  hygardiamu  Jsf  major  pars  fociorumf  or  ma0tr^  or  fntfffi-^ 

Sf4  tut 
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We  before  obfcrvcd  that  it  wa's  inddetit  to  every  corpora- 
tion, to  have  a  capacity  to  purchafe  lands  for  thcmfelves  and 
C  479  Jfucceflbrs:  and  this  is  regularly  true  at  the  common  law*- 
But  they  are  excepted  out  of  the  ftatutc  of  wills  " :  fo  that  no 
devife  of  lands  to  a  corporation  by  will  is  good :  except  for 
charitable  ufes,  by  ftatutc  43  Eliz.  t.  4.  *  :  which  exception  is 
agaih  greatly  narrowed  by  the  ftatute  9  Geo.  11.  c.  36.    And 
alfo,  by  a  great  variety  of  ftatutes  ",  their  privilege  even  of 
purcHafing  from  any  living  grantor  is  much  abridged:  fo  that 
now  a  corporation,  either  ccclefiaftical  or  lay,  muft  have  a 
licence  from  the  king  to  purchafe  y ;  before  they  can  exert  that 
capacity  which  is  vcfted  in  them  by  the  common  law :  nor  is 
even  ^his  in  all  cafbs  fufficient.  Thefe  ftatutes  are  generally 
called  the  ftatutes  of  mortmain  ;  all  purchafes  made  by  corpo* 
rate  bodies  being  faid  to  be  purchafes  in  mortmain^  in  mortua 
manu :  for  the  reafon  of  which  appellation  fir  Edward  Coke  * 
offers  many  conje£lures  ;  but  there  is  one  which  fccms  more 
probable  than  any  that  he  has  given  us :  viz.  that  thefe  pur* 
chafes  being  ufually  made  by  ccclefiaftical  bodies,  the  mem- 
bers  of  which  (being  profeffed)  were  reckoned  dead  perfons 
in  law,  land  therefore,  holden  by  them,  might  with  great 
propriety  be  faid  to  be  held  in  mortua  manu  (10), 

t  10  Rep.  30.  incapable  of  taking  land*/  onkTs  by  fpe*> 

03^  Hen.  Vin.  c,  5«  cial  privilege  from  the  emperor  ;  rJZf* 

w  Hob*  136.  gtumffi  nulUf^ctaltfr'tnilegioJuksixam 

X  From  magna  carta,  9  Hen.   Ill*  jfity  hatrediUtem  captrt  non  feffe,  daifiam 

B.  36.  to  9  Geo.  II.  c.  36.  non  eft.     Ced-  6.  24.  8. 
f  Ey  the  civil  law  a  corporation  was  *  i  Inft.  2. 

ftts  et  major  pars ;  and  it  has  been  determined  by  the  court  of  king's 
bench,  {CoiA>f,  377.)  ^nd  by  the  vifuor  of  Clare-hall,  Cambridge* 
and  alfo  by  £he  Vifitors  of  Dublin  college,  that  this  expref&on  does 
pot  confer  upon  the  warden,  matter,  or  provoft,  any  negative  ;  bot 
that  his  vote  muft  be  counted  with  the  reft,  and  that  he  is  concluded 
by  a  majority  of  votes  againft  him. 

(10)  If  I  might  add  another  conjcflure  upon  the  origin  of  tfcis 
word,  I  fhould  fay  that  lands  held  by  a  corporarion,  on  account  of 
the  perpetuity  of  fucceflion,  did  not  yield  to  the  lord  the  great 
feudal  fruits  of  relief,  wardship,  and  marriage ;  and  for  that  reafba 
l^cy  might  be  faid  10  be  held  in  a  dead  or  unprodu^ive  hand. 

13  I  SHAIL 
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I  SHALL  defer  the  more  particular  expofition  of  thefe  fta- 
tutes  of  mortmain  till  the  next  book  of  thefc  commentaries 
when  we  (hall  confider  the  nature  and  tenures  of  eftates ;  and 
-alfo  the  expofition  of  thofe  difabling  ftatutes  of  queen  Eliza* 
beth,  which  reftrain  fpiritual  and  eleemofynary  corporations 
from  aliening  fuch  lands  as  they  are  at  prelent  in  legal  po& 
feiBon  of:  only  mentioning  them  in  this  place,  for  the  fake 
x>f  regularity,  as  ftatutable  incapacities  incident  and  relative 
•to  corporations* 

•    The  general  duties  of  all  bodies  politic,  confidered  in  their 
corporate  capacity,  may,  like  thofe  of  natural  perfons,  be 
reduced  to  this  fingle  one ;  that  of  a£ling  up  to  the  end  or  r  ^qq  \ 
tiefign,  whatever  it  be,  for  which  they  were  created  by  their 
founder. 

III.  I  PROCEED  therefore  next  to  inquire,  how  thefc  cor- 
porations may  be  vtfited.  For  corporations  being  compofed 
of  individuals,  fubjeft  to  human  frailties,  are  liable,  as  well 
as  private  perfons,  to  deviate  from  the  end  of  their  inftitu- 
tion.  And  for  that  reafon  the  law  has  provided  proper 
perfons  to  vifit,  inquire  into,  and  correft  all  irregularities 
that  arife  in  fuch  corporations,  either  fole  or  aggregate,  and 
whether  ecclefiaftical,  civil,  or  eleemofynary.  With  regard  to 
all  ecclefiaftical  corporations,  the  ordinary  is  their  vifitor,  fo 
conftituted  by  the  canon  law,  and  from  thence  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  fupreme  or- 
dinary, is  the  vifitor  of  the  archbiihop  or  metropolitan  ;  the 
tnctropolitan  has  the  charge  and  coercion  of  all  his  fuflragan 
bifliops  ;  and  the  bifhops  in  their  feveral  diocefes  are  in  ec- 
clefiaftical matters  the  vifitors  of  all  deans  and  chapters,  of 
all  parfons  and  vicars,  and  of  all  other  fpiritual  corporations. 
With  refped  to  all  lay  corporations,  the  founder,  his  heirs^ 
or  afligns,  arc  the  vifitors,  whether  the  foundation  be  civil 
or  eleemofynary;  for  in  a  lay  incorporation  the  ordinary 
iieither  can  nor  ought  to  vifit  *. 

•*  JO  Rep.  3i« 
^  I  KNOW 
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I  KNOW  It  is  generally  faid,  that  civil  corporations  arc  fub- 
je£k  to  no  vifitation^  but  merely  to  the  common  law  of  tlie 
land;  and  this  (hall  be  prefently  explained.  But  firft,  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  his  heirs,  or  a^ 
figns^  are  the  vifitors  of  all  lay  corporations,  let  us  inquire 

^^  what  is  meant  by  ^c  founder.     The  founder  of  all  corpora- 

tions in  the  ftri£ieft  and  original  fenfe  is  the  king  alone,  for  he 
only  can  incorporate  a  fociety ;  and  in  civil  incorporations, 
fuch  as  mayor  and  commonalty,  &c.  where  there  are  no  pof- 
feflions  or  endowments  given 'to  die  body,  there  is  no  other 
founder  but  the  king :  but  in  eleemofynary  foandations,  fnch 
as  colleges  and  hofpitals,  where  there  is  an  endowment  of 
landS)  the  law  diftinguifhes,  and  makes  two  fpecies  of  foun^ 

C  4^1  3  dation ;  the  one  fundatio  tnciplem^  or  the  incorporation,  in 
which  fenfe  the  Icing  is  the  general  founder  of  all  colleges 
and  hofpitals  5  the  o/AitT  fundatto  perfidensy  or  the  dotation  of 
it,  in  which  fenfe  the  firft  gift  of  the  revenues  is  the  founda- 
tion, and  he  who  gives  them  is  in  law  the  founder :  and  it  is 
in  this  lad  fenfe  that  we  generally  call  a  man  the  founder  of 
a  college  or  hofpital  ^.  But  here  the  king  has  his  preroga* 
tive  :  for,  if  the  king  and  a  private  man  join  in  endowing  an 
eleemofynary  foundation,  the  king  alone  (hall  be  the  founder 
of  it.  And,  in  general,  the  king  being  the  fole  founder  of 
all  civil  corporations,  and  the  endower  the  perficient  founder 
of  all  eleemofynary  ones,  the  right  of  vifitation  of  the  former 
refults,  according  to  the  rule  laid  down,  to  the  king  \  and  of 
the  latter  to  the  patron  or  endower. 

The  king  being  thus  conftituted  by  law  viHtor  of  all 
civil  corporations,  the  law  has  alfo  appointed  the  pbce, 
wherein  he  {hall  exercife  this  jurifdiftion  :  which  is  the  court 
of  king's  bench ;  where>  and  where  only,  all  mi(behaviours 
of  this  kind  of  corporations  are  inquired  into  and  redrefled, 
and  all  their  controverfies  decided.  And  this  is  what  I  un- 
dcrftand  to  be  the  meaning  of  our  lawyers,  when  they  fay 
that  thefe  civil  corporations  arc  liable  to  no  vifitation  \  that 

*>  JO  Rrr,  33. 


Ch.  i8.  v/PtKSoixs.  481 

]8|  that  the  hw  having  by  immemorial  ufage  appointed  them 
to  be  vifited  and  infpe^led  by  the  king  their  founder,  in  his 
majefty's  court  of  king's  bench,  according  to  the  rules  of  the 
'  common  law,  they  ought  not  to  be  vifited  elfewhere,  or  by 
any  other  authority  ^  And  this  is  fo  ftrictly  true,  that  though 
the  king  by  his  letters  patent  had  fubjedied  the  college  of 
phyficians  to  the  vifitation  of  four  very  Tefpe£bable  perfons, 
the  lord  chancellor,  the  two  chief  juftices,  and  the  chief 
baron ;  though  thje  college  had  accepted  this  charter  with  all 
poffible  marks  of  acquiefcence,  and  had  a£ted  under  it  for 
near  a  century;  yet  in  1753,  the  authority  of  this  provifion 
coming  in  difpute,  on  an  appeal  preferred  to  thefe  fuppofed 
vifitors,  they  dirc£ked  the  legality  of  their,  own  appointment  r  ^32  t 
to  be  argued :  and,  as  this  college  was  merely  a  civil  and  not 
an  eleemofynary  foundation,  they  at  length  determined,  upon 
feveral  days  folemn  debate,  that  they  had  no  jurifdidion  as 
vifitors  \  and  remitted  the  appellant  (if  aggrieved)  to  his  re- 
gular remedy  in  his  majcfty^s  court  of  king's  bench. 

As  to  eleemofynary  corporations,  by  the  dotation  the 
founder  and  his  heirs  are  of  common  right  the  legal  vifitors, 
to  fee  that  fuch  property  is  rightly  employed,  as  might  other- 
wife  have  defcended  to  the  vifitor  himfelf ;  but,  if  the  founder 
has  appointed  and  afligned  any  other  perfon  to  be  vifitor,  then 
his  affignee  fo  appointed  is  invefted  with  all  the  founder's 

c  Xhii  notion  is  perhaps  too  refined,  pointed.    But  not  in  thelisbtofTifitort 

Tbc  coQxt  of  king*s  bench,  (it  may  be  for  at  it's  judsoaenta  are  liable  to  be  le* 

laid]  from  it*s  general  fuperintendent  verfedbywritsoferror,itmaybethonght 

Mthority  where  other  jurifdif^iona  are  to  want  one  of  the  cflential  marks  of  vi* 

deficient,  has  power  to  regulate  all  cor.  fiucorial  power  (|i).' 
porations  where  no  fpecial  vifitor  is  ap- 

—     -  -    ■  --      ','... 

(11)  And  it  wants,  I  conceive, another  mark  of  vifitatorial  power; 
which  is«  the  difcredon  of  a  vifitor*  voluntarily  to  regulate  and  fuper^ 
intend.  The  court  of  king's  bench«  upon  a  proper  coniplatnt  and  - 
application,  can  prevent  and  punifli  injuftice  in  pivil  corporations* 
-fts  in  every  other  part  of  their  jurifdidtion  ;  bat  it  is  not  the  lan« 
jguage  of  the  profeifion  to  call  that  part  of  dieir  authority  a  vifiu* 
torial  power. 

4  power. 
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power,  in  exclufion  of  his  heir.  Eleemofynary  corporations 
are  chiefly  hofpitals,  or  colleges  in  the  univerfities.  Thefe 
were  all  of  them  confidered,  by  the  popiih  clergy,  as  of  mere 
cccleftaftical  jurif4i£lion ;  however,  the  law  of  the  land  judged 
otherwife ;  and,  with  regard  to  hofpitals,  it  haslong  beenhdd', 
that  if  the  hofpital  be  fpiritual,  the  biOiop  ihaH  vifit ;  but  if  lay, 
the  patron.  This  right  of  lay  patrons  was  indeed  abridged 
1>y  flatute  2  Hen.  V.  c.  i.  which  ordained,  that  the  ordinary 
Ihould  viTit  a// hofpitals  founded  by  fubje^s-,  though  the  king'$ 
right  was  referved,  to  vifit  by  his  commiflioners  fuch  as  were 
of  royal  foundation.  But  the  fubje£t's  right  was  in  part  re- 
ftored  by  ftatute  14  Eliz.  c.  5.  which  dire£ks  the  biihop  to 
vifit  fuch  hofpitals  only,  where  no  vifitor  is  appointed  by  the 
founders  thereof:  and  all  the  hofpitals  founded  by  virtue  of 
the  ftatute  39  Eliz.  c,  5.  axe  to  be  vifited  by  fuch  perfons  as 
ihall  be  nominated  by  the  refpeftivc  founders.  But  ftill,  if  the 
founder  appoints  nobody,  the  bifhop  of  the  diocefe  znuft  vifit*. 

Colleges  in  the  univerfities  (whatever  the  common  law 
jnay  now,  or  might  formerly,  judge)  were  certainly  coofidered 
by  the  popifli  clergy,  under  whofe  dircftion  they  were,  a$ 
ecclefiajiicalf  or  at  leaft  as  clerical^  corporations ;  and  there- 
fore the  right  of  vifitation  was  claimed  by  the  ordinary  of  the 
C  4^3  ]  diocefe.  This  is  evident,  becaufe  in  many  of  our  moft  an- 
tient  colleges,  where  the  founder  had  a  mind  to  fubje£l  them 
to  a  vifitor  of  his  own  nomination,  he  obtained  for  that  pur- 
pofe  a  papal  bulle  to  exempt  them  from  the  jurifdiftion  of  the 
ordinary  ;  feveral  of  which  are  ftill  prcferved  in  the  archives 
of  the  refpe£):ive  focieties.  And  in  fome  of  our  colleges^ 
where  no  fpecial  vifitor  is  appointed,  the  bifhop  of  that  dio- 
cefe, in  which  Oxford  was  formerly  comprized,  has  imme- 
■moriaHy  excrcifed  vifitatorral  authority  (12);  which  can  be 
ofcribed  to  nothing  elfe,  but  his  fuppofed  title  as  ordinary  to 
viiit  this,  among  other  ecclefiaftical  foundations.     And  it  is 

d  Yearbook,  8  £dw.  IIL  2S.  8  A/T.  29.  ^  e  i  Inft,  7x5. 


-•  (12)  That  19,  the  bifhop  of  Lincoln,  from  wfaofe  diocefe  that 
pf  Oxford  was  taken. 

*    not 
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not  impoffible,  that  the  number  of  colleges  in  Cambridge, 
which  are  vifited  by  the  bifhop  of  Ely,  may  in  part  be  dep- 
rived from  the  fame  original  (i3)« 

But,  whatever  might  be  formerly  the  opinion  of  the  cler^ 
gy,  it  is  now  held  as  e(tabli(hed  common  law,  that  colleges 
are  lay  corporations,  though  fometimes  totally  compofed  of 
eccledaftical  perfons ;  and  that  the  right  of  vifitation  does 
not  arife  from  any  principles  of  the  canon  law,  but  of  neccf- 
fity  was  created  by  the  common  law  ^  And  yet  tlie  power 
and  jurifdiftion  of  vifitors  in  colleges  was  left  fo  much  in  the 
dark  at  common  law,  that  the  whole  doftrine  was  very  un- 
fettled  till  the  famous  cafe  of  Philips  and  Bury  f .  In  this  the 
main  queilion  was,  whether  the  fentence  of  the  bifhop  of  £x» 
cter,  who  (as  vifitor)  had  deprived  doftor  Bury  the  reftor  of 
Exeter  College,  could  be  examined  and  redreiTed  by  the  court 
of  king's  bench.  And  the  three  puifne  judges  were  of  opi- 
nion, that  it  might  be  reviewed,  for  that  the  vifltor's  jurif- 
di£lion  could  not  exclude  the  common  law ;  and  accordingly 
judgment  was  given  in  that  court.  But  the  lord  chief  juftice 
Holt  was  of  a  contrary  opinion ;  and  held,  that  by  the  conr- 
mon  law  the  office  of  vifitor  is  to  judge  according  to  the  fta- 
tutes  of  the  college,  and  to  expel  and  deprive  upon  juft  occa- 
fions,  and  to  hear  all  appeals  of  courfe  :  and  that  from  him, 
and  him  only,  the  party  grieved  ought  to  have  redrefs :  the 
founder  having  repofed  in  him  To  entire  a  confidenc?,  that  he 
will  adminifter  juftice  impartially,  that  his  determinations  are  |^  484  ] 
final,  and  examinable  in  no  other  court  whatfoever.  And, 
upon  this,  a  writ  of  error  being  brought  into  the  houfe  of 

f  Lord  Rjym.  8.  Show.  35.    Skion.  407.    Salk.  403. 

K  Lord   Raym.   5.     4  Mod.   106.         Carthew.  zSo. 


(13)  In  the  univerfity  of  Cambridge,  I  am  inclined  to  think, 
that  the  biihop  of  Ely  has  no  vifitatorial  authority  from  prefcrip- 
tion ;  but  that  in  every  in  (lance,  in  which  he  is  vifitor,  he  is  ap- 
pointed by  the  cxprc fs  declaration  and  fpecial  provifion  of  the 
founder.  He,  without  doubt,  was  fixed  upon  from  the  dignity  of 
his  dation  and  the  proximity  of  his  reiiclence. 

lords. 
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lords,  they  concurred  in  fir  John  Holt's  opinion,  and  rcvcrfcil 
the  judgment  of  the  court  of  king's  bench.  To  which  lead- 
ing cafe  all  fubfequent  determinations  have  been  conformable. 
But,  where  the  vifitor  is  under  a  temporary  difability,  there 
the  court  of  king's  bench  will  interpofe,  to  prevent  a  defcQ  of 
juftice  *•.  Alfo  it  is  faid  *,  that  if  a  founder  of  an  e]eemorf«» 
nary  foundation  appoints  a  vifitor,  and  limits  his  jurifdidion 
by  ruhs  and  ftatutes,  if  the  vifitor  in  his  fentence  exceeds 
thofe  rules,  an  aflion  lies  againft  hint ;  but  it  is  otherwifc, 
where  he  miflakes  in  a  thing  within  his  power  (14). 

IV.  We  come  now,  in  the  la  ft  place,  to  confidcr  how 

corporations  may  be  diflblvcd.     Any  particular  member  may 

•  be  disfranchifed,  or  lofe  his  place  in  the  corporation,  by  zdL 

ing  contrary  to  the  laws  of  the  fociety,  or  the  laws  of  the 

land :  or  he  may  refign  it  by  his  own  voluntary  zSt  ^*    But 

h  Stra.  797.  k  II  Rep.  98. 

1  a  Ltitw.  1566. 

(14)  No  particular  form  of  words  is  neceiTary  for  tbe  appoint- 
inent  of  a  vifitor.  Sit  n/ifitaior,  or  a/ifitaiimum  commemiamms,  mH  create 
a  general  vifitor^  and  confer  all  the  authority  incidental  to  die  of- 
fice; (i  Burr.  199*)  but  this  general  power  may  be  reftrained  and 
qualified*  or  the  vifitor  may  be  direded  by  the  ftatutes  to  do  par- 
ticular ads,  in  which  inftances  he  has  no  difcretion  as  vifitor :  as 
where  the  ftatutes  dired  the  vifitor  to  appoint  one  of  two  perfons,  no- 
minated by  the  fellows,  the  mafter  of  a  college ;  the  court  of  king's 
bench  will  exannine  the  nomination  of  the  fellows,  and  if  corred, 
will  compel  the  vifitor  to  appoint  one  of  the  two.  2  T,  R.  290. 
New  ingrafted  fellowfhips,  if  no  ftatutes  are  given  by  the  foonders 
of  them,  muft  follow  the  original  foundation,  and  are  fubjed  to  the 
faose  difcipline  and  judicature,  i  Burr.  203.  It  is  the  duty  of  the 
vifitor,  in  every  inftance,  to  elFeduate  the  intention  of  the  founder, 
as  far  as  he  can  colled  it  from  the  ftatutes  and  the  nature  of  the 
inftitution;  and  in  the  exerdfe  of  this  jurifdidion  he  is  frte 
from  all  control.  Lord  Mansfield  has  declared,  that  '<  the 
*'  vifitatorial  power,  if  properly  excrcifcd,  without  expence  or  de- 
**  lay,  is  ufeful  to  and  convenient  to  colleges;  and  it  is  now  fettled 
<'  and  eftabliOied,  that  the  jurifdidion  of  a  vifitor  is  fummary,  aod 
•«  without  appeal  from  it.''  1  Burr,  200* 

the 
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the  body  politic  may  alfo  itfelf  be  diifolved  in  feveral  ways^ 
wtych  diflbliKion  is  the  civil  death  of  the  corporation  :  and  in 
^is  cafe  t^ieir  lands  and  tenements  (ball  revert  to  the  perfon, 
'  or  his^eirs,  who  granted  them  to  the  corporation :  for  the 
law  doth  annex  a  condition  to  every  fuch  grant,  that  if  the 
1.  .corporation  be  diflblved,  the  grantor  (hall  have  the  lands 
'  again,  becaufe  the  caufe  of  the  grant  faileth  K    The  grant  is 

I  indeed  only  during  the  life  of  the  corporation ;  which  may  en- 

dure for  ever  :  but,  when  that  life  is  determined  by  the  difR>> 
lutioH  of  the  body  politic,  the  grantor  takes  it  back  by  revec- 
fion,  as  in  the  cafe  of  every  other  grant  for  life.  The  debts 
of  a  corporation,  either  to  or  from  it,  are  totally  extinguiihed 
by  it's  difiblution ;  fo  that  the  members  thereof  cannot  re- 
cover, or  be  charged  with  them,  in  their  natural  capacities  "* : 
agreeable  to  that  maxim  of  the  civil  law  °,  **^  quid  univer* 
*^  fttati  dehetufyftngulis  non  debetur  s  nee^  quod  debet  univefftt as ^ 
"  ftngidi  debentP 

A  CORPORATION  may  be  diflblved,  i.  3y  ad):  of  parlia-  r  48"  *J 
ment,  which  is  boundlefs  in  it's  operations.  2.  By  the  na* 
cural  death  of  all  it's  members,  in  cafe  of  an  aggregate  cor- 
poration. 3.  By  furrcnder  of  it's  franchifes  into  the  hands 
of  the  king,  which  is  a  kind  of  fuicide.  4.  By  forfeiture  of 
it's  charter,  through  negligence  or  abufe  of  it's  franchifes ;  in 
which  cafe  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  there- 
upon the  incorporation  is  void.  And  the  regular  courfe  is  to 
bring  an  information  in  nature  of  a  writ  of  quo  warranto^  to 
inquire  by  what  warrant  the  members  now  exercife  their  cor- 
porate power,  having  forfeited  it  by  fuch  and  fuch  proceed- 
ings. The  exertion  of  this  a£l  of  law,  for  the  purpofes  of 
the  ftate,  in  the  reigns  of  king  Charles  and  king  James  the 
fecond,  particularly  by  feizing  the  charter  of  the  city  of  Lon- 
don, gave  great  and  jull  offence ;  though  perhaps^  in  ftridi- 
nefs  of  law,  the  proceedings  in  mod  of  them  were  fuf&ciently 
regular :  but  the  judgment  againft  that  of  London  was  re- 

^  Co  Lift.  13.  "iy»3-4-7« 

«  X  Lev.  237. 
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▼cried  hj  a£t  of  parliament  o  after  the  revolmi^n ;  and  by  Uie 
fame  ftatute  it  is  ena£ted^  that  the  franchifes^f  the  city  of 
London  fliall  never  more  be  forftited  for  anycaufe^hatfoever. 
Andy  becaufe  by  the  common  law  corporations  were  fliflblved^ 
in  cafe  the  mayor  or  head  officer  was  not  duly  eletled  tn  the 
day  appointed  in  the  charter  or  eftablilhcd  by  prcfcription,  ^ 
is  now  provided  %  that  for  the  future  no  corporation  (hall  be 
difiblved  upon  that  account ;  and  ample  dtredions  are  given 
for  appointing  a  new  officer,  in  cafe  there  be  no  eleflion^  or 
a  void  one,  made  upon  the  prefcriptive  or  charter  day, 

•  Sut.  2  W.  &  M.  €•  S«  p  Sut.  zi  Gc(K  L  c.  4. 


THE    END    OF    THE    FIRST    BOOK. 


ERRATA    AND    ADDENDA. 
V  O  L.     I- 

f$ip    ix.    line    $•  /ir  doqucocc,  rtmd  elegtnce. 
J        32.  Note  4.  ft  Sev^U,  nmd  Clarke. 

1 27.    -rr    3  •  7^  Libertis  mmqiiain*  ntut  Nunqo^  UbertM. 

147.  —    I.  ^er  Greftt  Talk,  «^W  Anc.  Stau  48* 

i  74«  rr  34*  y^  Daapatamm*  rW  paopertattm* 

l8o.  -?  54*  yir  beyond  the  dtyt,  re^/^yond  14  dtyt. 

/M.  /ir  two  or  more»  iWone  hund^  or  more« 

187.  —  65  •  /ir  prqper^*  nmd  propertiet* 

25$.  -—    4.  /or  conivuffiffe,  ruui  coinmififle* 

299.  «*  I  :|.  for  the  qu«B»  rnfd  the  fecond  quae* 

346.  rrr    7  fi*'  fiepc  numero»  r#A/  fippenumero. 

399*  —  28*  ij^fr  within  tM  yearly  a/i/  aftef  the  end  of 

th^tyear. 

425.  —    2. /or  comple£tion»  nad  complexion. 

t^  Since  Note  4,  Page  70,  wai  written^  it  hu  been  enaAed»  that 
when  the  operation  of  an  aA  of  parliament  U  not  dire£Ud  to  com* 
mence  from  any  timefpedfied  withb  it^  the  clerk  of  the  parKamentt 
ilhall  endorfe  opon  it  the  day  upon  which  it  receivei  the  royaj 
aflent,  and  that  day  fliall  be  the  date  of  iti  commencement* 
33  Geo.  III.  €.13, 


Vol.  I.  T  t 


4 


